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CHAPTER-IV 

ROLE OF EXECUTIVE AND THE JUDICIARY IN 
PROTECTING THE RIGHTS OF INTERNALLY 

DISPLACED PERSONS. 

!.OVERVIEW 

In the previous chapter those laws and policies were discussed which 

though not specifically applicable to the IDPs can however be made applicable 

to the IDPs because of the dynamic response of the judiciary in ameliorating 

the conditions of the vulnerable section of the society. The chapter discussed 

the constitutional provisions which are fundamental for their existence and 

subsistence. Further the Chapter discussed certain central and state legislations 

which have an impact on the rights of the IDPs. The Chapter also discussed 

the Resettlement and Rehabilitation Policy which provides guidelines for the 

displaced family. The Policy underlies circumstances which have to be 

fulfilled for the displaced family before the resettlement and rehabilitation of 

families can take place. The Constitution has demarcated legislative, executive 

and judicial powers to the three wings of the state; in particular the 

President/Governor of the state is to exercise the executive power in their 

individual discretion. Having discussed the role of legislative and executive 

authorities in the previous chapter, the present Chapter would concentrate on 

the role of judiciary, that is to say, what role has the judiciary played in the 

implementation of the rights of the displaced family. 

In the present Chapter an attempt would be made to study the role of 

Executive and the Judiciary in the protection of the rights of IDPs. The IDPs 

are directly under the protection of the state government and hence the state 

government needs to protect their right. If the state government fail to protect 

their right after they get displaced then they would be forced to live in abject 

poverty. The State Government has the authority to formulate its policies and 

whenever it does so it should direct it towards protecting the rights of IDPs, 

that is to say it needs a wholesome approach and not a half hearted approach 

because India has a large number of displaced populations but there is no law 

to look after them. The State Government has also failed to provide them 
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appropriate rehabilitation be it in cases of ethnic conflict, communal strife or 

for that matter development. The executive needs to give a serious thought to 

all these consideration as India is marked as Welfare State in which the 

welfare of individual needs to be looked after. 

Judiciary has played a dynamic role in the protection of the rights of 

vulnerable group. The Judiciary has come in the forefront to protect the right 

of the displaced family. Justice is an attribute of human conduct. As said in the 

previous chapter, "law" as a social engineering is to remedy existing 

imbalances, as a vehicle to establish an egalitarian social order in a socialist, 

secular Indian Republic. 

The issue of 'displacement' has no doubt reached the Courts. The 

petitioners have been those who have been affected by scourge of war, ethnic 

cleansing, riots, natural calamities, development projects, such as; dams, 

reservoirs, industry, urbanization, wildlife parks and sanctuaries and mining. 

Whenever there is an excess exercise of power by the executive, the 

judiciary steps in, to neutralize the power. Judiciary has enabled the filing of 

Public Interest Litigation (PIL) for easy access to courts and also to 

acknowledge the existence of a group interest. 

The reasoning of the court is influenced by the statute. The displaced 

persons, whose rights have been represented but marginally in the law, have 

had to resort to the assurances of policy; and policy has no more than 

persuasive effect. Also, courts are reluctant to adjudicate on the exigencies of 

policy implementation. 1 

2. ROLE OF EXECUTIVE IN THE PROTECTION OF 

INTERNALLY DISPLACED PERSONS 

The basic framework of our Constitution is to eliminate inequality in 

income and status and standards of life. The Preamble directs the centers of 

power. Legislature, Executive, and Judiciary- to strive to a vibrant, throbbing 

I. Usha Ramanathan, "Displacement and the Law", Economic and Political Weekly, Vol. 
31(24), June, 1996, Pp. 1486-1491 atp. 1490 
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socialist welfare society under Rule of Law though it is a long march but 

during the journey to the fulfillment of goal every State action including 

interpretation whenever taken, must be directed and must be so interpreted to 

take the society towards establishing egalitarian socialist State, the goal. 

Under Part VI of the Constitution titled 'the States' ,Article 157 

defines 'States'. For the interpretation of the Constitution, by operation of 

Article 367, unless the context otherwise requires or modifies, the General 

Clause~ Act shall apply. Section 3 (23/ of the General Clauses Act thereof 

defines 'Government' to include both the Central Government and State 

Government. Section 3 (8) (b/ of the General Clause Act 1897 defines 

'Central Government' and Section 3(60/of the General Clauses Act,1897 

defines 'State Government', which reads, "State Government, as regards 

2. Article 152 of the Constitution reads as under, "In this Part, unless the context otherwise 
requires, the expression," State" means a State specifies in part A of the First Schedule". 
3. Section 3(23) of the General Clauses Act 1897 reads as under, "Government" or the ''the 
Government" shall include both the Central Government and any State Government. 
4. Section 3(8)(b) of the General Clauses Act 1897, reads as," In relation to anything done or 
to be done after commencement of the Constitution, mean the President; and include-
i) In relation to functions entrusted under Clause (I) of Article 258 of the Constitution 

to the Government of a State, the State Government acting within the scope of 
authority given to it under that clause; 

ii) In relation to the administration of a Part C State before the commencement of the 
Constitution (Seventh Amendment) Act, 1956, the Chief Commissioner or the 
Lieutenant Governor or the Government of a neighboring State or other authority 
acting the scope of the authority given to him or it under Article 239 or Article 243 of 
the Constitution, as the case may be; and 

iii) In relation to the administration of a union Territory, the administration thereof 
acting within the scope of the authority given to him under Article 239 of the 
Constitution; 

5. Section 3(60) ofthe General Clause Act I897, reads-
a) As respects anything done before the commencement of the Constitution shall mean, 

in Part A State, the Provincial Government of the corresponding Province in Part B 
State, the authority or person authorized at the relevant date to exercise authority or 
person authorized at the relevant date to exercise executive government in the 
corresponding acceding State, and in a Part C State, the Central Government; 

b) As respects anything done after the commencement of the Constitution and before 
the commencement of the Constitution (Seventh Amendment) Act, 1956 shall mean, 
in a Part A State the Governor, in a Part B State, the Rajpramukh and in a Part C the 
Central Government; 

c) As respects anything done or to be done after the commencement of the Constitution 
(Seventh Amendment) Act, 1956, shall man, in a State, the Governor and in Union 
Territory, the Central Government; 
And shall, in relation to function entrusted under Article 258-A of the Constitution to 
the Government oflndia, include the Central Government acting within the scope of 
the authority given to it under that Article; 
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anything done or to be done, shall mean the Governor." The Governor of each 

State is its Executive head and the Executive power of the State shall be 

exercised by the Governor either directly or through officers subordinate to 

him in accordance with the Constitution as envisaged under Article 154. 

The executive power of the state is co-extensive with that of the 

legislative power of the state. The Governor shall appoint the Chief Minister 

and on his advice, he appoint Council of Ministers, who shall aid and advice 

the Governor in the exercise of his function except, in so far as he is, by or 

under the Constitution, required to exercise his functions or any of them, in his 

discretion. The Council of Ministers, headed by the Chief Ministers shall be 

collectively and individually responsible to the legislature and people in the 

matter of the governance of the state. All executive actions of the Government 

of the State shall be expressed to be taken in the name of the Governor. 

In Shamsher Singh v. State of Punjab, 6 a Bench of seven Judges of 

Supreme Court, keeping in mind the structure of our country, has held; 

"Under the cabinet system of government as enshrined in our Constitution, the 

Governor is the formal head of the state. The Governor exercises all power 

and jUnctions conferred on him by or under the Constitution, on the aid and 

advice of his Council of Ministers, save in spheres where the Governor is 

required by or under the Constitution to exercise his jUnction in his discretion. 

The satisfaction of Governor is not the personal satisfaction of the Governor 

but is satisfaction under the cabinet system of government. The executive is 

required to act subject to the control of the legislature. The real executive 

power is vested in the Ministers of the cabinet. The Council of Ministers with 

the Chief Minister as its head, aid and advice the Governor, in the exercise of 

his executive jUnctions. " 

We find that in a democratic setup Rule of Law is in the center of 

governance. The administration is run by a constitutional mechanism. 

Bureaucracy forms another essential arm of governance-an arm of the 

political executive. Bureaucracy assumes an integral part of the administrative 

mechanism. The bureaucrats are considered to shape social, economic and 

6. AIR 1974 SC 2192 
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administrative policies, which are to further the goal set down in the 

Constitution to establish the egalitarian social order in which socio-economic 

justice can be rendered to the poor and weaker sections of the society. It is 

also no doubt true that the Minister is responsible not only for his actions, but 

also for the job of the bureaucrats who work or have worked under him. 

Having considered the basic structure of executive organization, an 

attempt is made to study the role of the executive in protecting the civil rights 

of the IDPs. The role of executive can be studied under the following heads: 

A. Role of Executive in Protection ofiDPs Displaced due to Ethnic 

Conflict, Communal Violence etc. 

India has a large number of IDPS who are unassisted and in need of 

protection. Several states in our country are directly under the target of 

militant groups. No matter what may be the cause of their displacement, its 

consequence is one and same. It causes a large number of families and persons 

to be displaced. And having discussed the definition ofiDPs they are totally at 

the mercy of the state authorities and controlling agencies. 

India is a home to large number of IDPs caused by communal 

violence, ethnic cleansing, secessionist movement etc. From the late 1980s, 

ethnic movements and counter-insurgency operations to oppose movements of 

greater autonomy or secession generated hundreds of thousands of IDPs in 

India. The states which have been affected by insurgency are north-eastern 

area of Assam, Tripura, Manipur, Arunanchal Pradesh and Mizoram, and in 

the Northern states of Jannnu and Kashmir. Together with these few states, in 

the past few years, violence has surged due to Maoist insurgent groups in the 

eastern states, especially Chhattisgarh, which has forced tens of thousands to 

flee. 

The most common figure for the total number of IDPs in India is 

6,00,000. This figure comprises: 

At least 2, 50,000 people displaced from Kashmir (government figure). 
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45, 000 people who are still displaced along the Indian side of the Line of 

Control between India and Pakistan and cannot return despite the ceasefire. 

2,30,000 displaced in Assam due to the conflict between Santhals and Bodos 

during the 1990s. 

31, 000 Reang displaced from Mizoram to Tripura. 

45,000 displaced in the state ofChhattisgarh due to insurgency. 

It is important to mention here that the figure presents only a partial 

picture. This figure represents those displaced population who are presently 

spending their lives in camps. This figure does not represent those displaced 

IDPs who largely live unassisted with friends or relatives or blend with other 

slum residents on the outskirts of the urban areas. 7 

Kashmir has been at heart of controversy between India and Pakistan. 

This controversy has caused conflict and displacement of population. The 

displacement of border villagers has been a common phenomenon since 1947 

due to shelling and military build up along the Line of Control (LOC) and in 

the border areas, the displaced population belong to different communities 

Muslims, Hindus and Sikhs. Of the latest conflict, the Kargil War caused 

displacement especially in Akhnoor District due to which, the displaced 

population was huddled in school building or government complexes in 

Akhnoor town with no relief in terms of food or health care. Six months later, 

the camps came up at several places on the outskirts of Akhnoor- few people 

went back to their villages in phases, some in 2004 and others in the summer 

of2005. But the return was not totally voluntary. An element of coercion and 

the unfulfilled promise of demining their agriculture lands and providing 

compensation for the damaged houses by the civil administration has been a 

major reason for the return. The people were finally forced to return after the 

7. India: Large Number of IDPs are Unassisted and in Need of Protection; A Profile of the 
Internal Displacement Situation, 3rd May 2007. Cited from, www.internal-displacement.org, 
visited on 4-8-2007 

241 



Role of Executive and the Judiciary in Protecting the Chapter- IV 
Rights ofJDPs 

government forcefully shifted the schools and primary health centre and 

dispensaries from the camps to the villages. 8 

With regard to the role played by the centre, it announced a package of 

Rs. 78 crores for the border people from just 78 villages out of which Rs 22 

crores was released. Much of the money was spent on the construction of 

permanent safe shelters for the villagers on the reconstruction of their houses 

(an amount which has already been disbursed but found inadequate), schools 

and medical health care infrastructure. After few months, the Government 

announced extension of free rations for a period of another year, ending 

September 2005. Most villagers, both those living on the camps and in the 

villages, had grievances that they were not receiving ration and some had 

received it only for two months. Not only this, in most cases, some people 

regretted the level of corruption involved or the disregard for the latest census, 

depriving some of these people of any funds. The health facilities provided 

were poor and educational facilities, barring a few villages· are totally 

dependant on the army for their needs and it all depends on the whims of the 

unit officers posted there to help them with medical health- care or educational 

facilities. 9 

There has always been an apprehension with regard to the relation 

between India and Pakistan. The attack on Indian Parliament on December 

2001 gave indication of war between the two nations. Numerous events 

ultimately led to a ceasefire between India and Pakistan in November 2004, 

which made the displaced population feel that their problems would come to 

an end and they could return safely. The displaced population having been 

displaced for so many years found that their life has changed so much that the 

question of return did not come as an immediate decision. The camp life was a 

compulsion for them but the return too was not easy. Amidst this confusion 

many returned but many continued to live in the camps. 10 

8. Mahanirban Calcutta Research Group(MCRG), "Voices of the Internally Displaced in 
South Asia", December 2006, pp 10-11 
9. Ibid. 
10. Shekwat, Mahapatra, "Kargil Displaced of Akhnoor in Jammu and Kashmir: Enduring 
Ordeal and Bleak Future", A report on the Border Displacement and Return in Akhnoor, 
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Of the most talked displacement in Kashmir is that ofKashmiri Pundit. 

The Kashmiri Pundit had to leave behind their houses due to well founded fear 

of persecution of genocide and selective killing, the policy of the government 

in respect of these Kashmiri migrants is based on the premise that they would 

return to the valley as soon as conditions are reasonably conducive for their 

return are created. 

Despite State Government's assurance from time to time that all the 

IDPs in Jammu and Kashmir will be given relief by the Government; most of 

the displaced people from Doda district are still not receiving any monitory 

relief from the administration. Most of the displaced people said that this is 

despite the fact that the state government assured them many times that they 

will be provided relief. 11 

However, later reports reveal the facts that nearly 1,700 Hindu 

minority community displaced families are struggling for their rights in 

Jammu province. Though the state authorities here, on the one hand, have 

recognized their displacement but they are not treated at par with the other 

displaced population. Consequently they get either less relief or no relief from 

the administration. Their issue was raised in the State Assembly by a number 

of members and the minister in charge assured full support to them. 

Unfortunately these assurances have never transformed into reality leaving 

these hapless people to live in difficult and pitiable condition. 12 

To meet the objective of encouraging the return of Kashmiri Pundit to 

the valley, a conference on that issue was organized in the year 2003 in New 

Delhi. The Conference recommended a country-wise census of the displaced 

Kashmiri Pundit population to assess the magnitude of displacement and 

socio-economic conditions. 

However, the fact remain that after so many years, thousands of 

internally displaced from border areas along the Line of Control are still 

www.intemal·displacement.org/8025708F004BE3B/ (http Info Files), visited on 5th March 
2008 
II. Global Human Rights Defense (GHRD), "Despite court orders Dada migrants find 
disparities in relief' 4th February 2000 
12. Global Human Rights Defense (GHRD), "Jammu displaced people craving for relief and 
rehabilitation". 4th February 2000 
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waiting for rehabilitation assistance. The state government has on several 

occasions tried to take up the issue of the violation of the human right of the 

IDPs but they failed to accomplish their task of providing relief and 

rehabilitation. The situation for the displaced Kashmiri Pundit is not better 

because even if they desire to return home, they are threatened by militant 

groups. Security is felt as the main obstacle to return for the displaced 

Kashmiri Pundit. 

Further east, over recent decades, violence has broken out in the states 

of Assam, Manipur, Nagaland, Tripura and Arunanchal Pradesh, involving 

different ethnic groups and communities. Moreover, no official estimate of the 

numbers exists. Most information is found in local newspapers, while 

objective research in terms of assessing the magnitude of conflict-induced 

displacement in the region has yet to be carried out by either government or 

non-government agencies.13 

Compared to the gravity of the problem, attempts to map the internal 

wars in terms of impact of militancy, inter-ethnic clashes on the livelihood 

aspect of people remain limited. The state governments display a tendency to 

shy away from projecting figures as it will reflect their shortcoming to handle 

the situation. No estimate is available on the recent flight of the Hindi

speaking people from the northeast, particularly from Assam. Even years after 

the Bodo-Santhal clashes in the districts of lower Assam, neither the 

government nor the private agencies possess accurate data on the number of 

people displaced from their original villages.14 

The lack of effort on the part of the government has also been a reason 

for the circulation of seemingly inaccurate displacement figures. The 

information on IDP by the Norwegian Refugee Council, made available 

through its database on the 'Global Displacement' Figures: 2000-2003 is a 

useful source that lists IDP figures under two special categories, i.e., lowest 

and the highest estimates of IDPs found in sources. According to the database, 

in the year 2003, the lowest estimate of displaced in Assam is 87,000 Santhals, 

13. Institute of Peace and Conflict Studies (IPCS), 17 January 2004, Case for an IDP Database 
in India's Northeast, http://www.ipcs.org/Northeast visited on 5th March 2008 
14./bid. 
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whereas the highest estimate touches the 200,000 mark. Separately, for the 

same year, the lowest estimate of displaced Bengali population in Tripura is 

28, 000 (State government data) whereas the highest estimate is to the tune of 

1, 50,000, a figure that circulates among the local media. 

No matter what may be the cause of internal displacement in the 

region, it is understood from the studies that the nature, frequency and extent 

of the cause of internal displacement is too diverse to be monitored 

systematically. However, a database on internal displacement is to be 

maintained and prepared which is very important for understanding the gravity 

of the situation. 

Having discussed the plight of 'Chakmas' in Arunanchal Pradesh, in 

the previous chapter, report reveals that the government of Arunanchal 

Pradesh has systematically denied the Chakmas and Hajongs access to social, 

economic and political rights to which they are entitled under Indian and 

international law. It has conducted a three-pronged strategy of discrimination 

against them denying political rights, economic opportunity and access to 

basic social infrastructure. Additionally, the state government has not checked 

the intimidation and threats issued by the AAPSU activities. The Chakmas 

have been suffering forcible eviction at the hands of the State Government for 

decades. One particular village in the district of Changlang Vijoypur, was 

reportedly destroyed on three occasions, in 1989, 1994 and 1995.15 

The State Government dismantled basic social infrastructure m 

Chakmas and Hajongs settlements, rendering these people even more 

vulnerable. The state government discontinued issuance of ration cards. 

School built by Chakmas using local community resources were closed down 

or destroyed. Also health facilities in Chakmas and Hajongs areas are all but 

nonexistent. 

We find that the state has never much cared for the sufferings of the 

IDPs. India Government, in fact has never evolved a mechanism, leave apart a 

law for the protection of 'human rights' of the conflict-induced displaced 

15. South Asian Human Rights Documentation Centre (SAHRDC), Human Rights Features, 
"Chakmas and Hajongs Denied their RightfUl Place in Arunanchal Pradesh"", 6th August 
2001, www.hrdc.net/sahrdc/hrfeature/HRF42 visited on 21st March 2008 

245 



Role of Executive and the Judiciary in Protecting the Chapter - IV 
Rights of!DPs 

population. It is said that Draft Policy exists only for land/development 

induced displacement. As of in the present year a new Resettlement and 

rehabilitation policy is passed which has made an initiative to take into 

consideration displacement caused due to any reason. 

The primary responsibility for providing assistance to IDPs is said to 

lie with the Ministry of Home Affairs. However, the overall responsibility 

rests with the state concerned which is considered to be ad-hoc and 

inconsistent. In fact, India has no national IDP policy which can guide the 

state for the displaced population. 

The displaced populations feel that there is a bias response of the 

government to the internally displaced population. It is said to favour one 

group as opposed to others. For example, the government response to 

displaced Kashmiri Pundits has been much more generous than the response to 

the displaced elsewhere in the country, especially compared to the IDPs of 

tribal origin. According to a local rights group, while a displaced Kashmiri 

Pundit from J&K receives 750 rupees per month per person, an adult BRU 

receives only 80 rupees. Also while the Indian Government has allocated 

funding to improve conditions in relief camps for Kashmiri Pundits in Jammu, 

it has not funded such activities elsewhere in the country. 16 

In the North-East where most of the displaced are from indigenous 

groups, the Central Government largely delegated the protection and 

assistance responsibility to State and local authorities. The low priority 

accorded to the plight of IDPs and the limited resources provided by the 

Central Government for them has largely resulted in substandard condition for 

these populations. The internally displaced Santhals, Bodos, and Reang in 

relief camps in Assam and Tripura receive some food and medical aid through 

funding from the Ministry of Home Affairs, although the level of assistance is 

reported to be far from sufficient. There have been reports of starvation and 

disease in relief camps, and there is no information on efforts to resettle and 

16. National Network for Human Rights Treaty Monitoring in India, "Dimensions of 
Discrimination in India" - A shadow report to the UNCERD Committee, 19th February 
2007, http://www.ohchr.org/english/bodies/cerdldocs/ngos/shadow visited on 21st March 
2008 
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provide land to those who can return to their home areas. The internally 

displaced in Assam have been given some cash rehabilitation assistance in 

order to be able to move out of the relief camps, but the amount is insufficient 

in most cases, thus the beneficiaries tend to remain internally displaced. 17 

B. Role of Executive in Protecting the Rights of IDPs due to 

Development Projects and Natural Disasters etc. 

Reports indicate that more than 21 million people are internally 

displaced due to development projects in India. Although the tribal population 

only makes up 8% of the total population, more than 50% victims of the 

development induced displacements are tribal people. 18 

It is also known that floods and other natural disaster also tend to 

displace millions every year. The Indian Ocean Tsunami which hit Southern 

India in December 2004 devastated the Andaman and Nicobar Islands and a 

2,260 stretch of the mainland coastline in Andhra Pradesh, Kerala, Tamil 

Nadu and Pondicherry. 

The major problem in the executive response is that of the resettlement 

and rehabilitation of the large number of persons displaced by development 

project. It constitutes a major reluctance on the part of the government to 

adopt a clear policy. There is no clear "land for land" policy which is coupled 

with insufficient cash compensation or poorly designed non-land based project 

has many destitute. 

Having discussed the various kinds of development induced 

displacement in the previous chapter, studies reveal that among development, 

dams have so far been the major cause of displacement. The executive has 

handled development projects disastrously. The state is also actively involved 

in undertaking development project in the name of nation building. 

17. Roberta Cohen, "Tough· Nuts to Crack: Dealing with Difficult situations of Internal 
Displacement", www. brookingsinstititution.org!fu/projects/idp/conference/1990 128wo.htm 
visited on 21st March 2008 
18. Human Rigi)ts Watch (HRW), Human Rights Overview, India (2006), http:// 
www.org!english/docs/2006/0l/18/indial2272.htm visited on 21st March 2009 
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What is at the centre to this development project IS the Land 

Acquisition Act. Acquisition ofland displaces people not only physically from 

their livelihood, but also from their culture and community life. The State 

takes land 'in the name of public interest' from ordinary masses and majority 

from the innocent tribal people. The Administrative authority under the garb 

of so called 'public purpose' acquires land for private investors for 

development project. The State has disempowered these vulnerable sections to 

a large extent. With the advent of globalization, the situation has worsened 

which may go worse in the absence of intervention of the state, civil society 

and the people. The State needs to reformulate its Land Acquisition Act by 

adding a touch of morality that adequately cares for justice and rights of the 

people. 

In the recent past, the Government of India has become visibly 

concerned about the imperative to develop the Northeast; this was reflected in 

approving and funding about 168 mega dams in Northeast. The State should 

have taken the concerned people into confidence before going in for such a 

huge number of dams, most of which are mega dams, in an ecologically 

fragile region. In view of mounting criticism against the construction of mega 

dams both in India and all over the globe, the state should have gone in for a 

serious introspection and an objective review of the whole gamut of questions 

involving dams and development. 19 

The acquiring of land for private sector companies has started to create 

more alarm among the affected people. The agencies who acquire land are not 

governed by any policy for providing relief and rehabilitation to the displaced 

population. They tend to adopt unethical and coercive measures to take 

possession of land and the government machinery is part of such undertaking. 

The State turns out to be repressive, a mute spectator and a willing party to 

such forcible displacement. 

The intervention of the Government against this multi-disciplinary 

dimensionality of ill effects is one of indifference and neglect. This is evident 

19. Monirul Hussain, "Interrogating Development - State Displacement and Popular 
Resistance in North East India'", Sage Publication, New Delhi, 110044 at p. !53 
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from the dismal record of R&R. By the government's own estimates, around 

25% of the displaced have been covered by any rehabilitation measures. The 

authenticity of even this claim has never been verified and the quality of this 

rehabilitation is hardly reassuring to those facing displacement. This implies 

that around 3/41
h displaced persons are left to fend for themselves. They 

become invisible after the acquisition of land and disappear into the destitute 

urban labour market for survival. No official reports have been prepared about 

the social and economic status of such people. Studies carried out by NGOs 

and research agencies are the only sources of information. This lack of 

concern in the government speaks volume and makes it evident that the 

displaced are powerless person.Z0 

The process involved in land acquisition reveal the picture that state 

machinery act in collusion with the officials in tribal areas to by-pass 

restrictions on alienation of tribal land for a yet to be defined 'public purpose' 

and later to abandon the purpose and transfer the land for private purpose. 

The state machinery has a reckless approach in providing enhanced 

compensation to all eligible persons where it is revised. The land acquisition 

officials do not convey exact information or necessary information in time to 

the displaced family. 

The role of executive has been such that it facilitates displacement. It is 

not denied that 'development paradigm' is essential but displacement needs to 

be curbed if development in its real sense is to take place. Development cannot 

take place at the cost of people. The state government has to shed its bias 

approach. 

It should be made incumbent upon the government before launching of 

the project to justify that in the light of various technical and location option, 

this the least displacing alternative available. For example, small reduction in 

height of a large dam may dramatically reduce displacement, with a 

proportionately much smaller fall in benefit.21 

20. K.B.Saxena, "Development Displacement and Resistance: The Law and the Policy on 
Land Acquisition" Social Change, Vol. 38 No.3 September 2008 at.p 361-362 
21. www.dams.org, visited on 21st March 2009 
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The government officials have never involved those who would be 

affected by development projects. Their participation is not essential when 

such decisions are undertaken. They are not given information about the costs 

involved in such project and what ultimately would be gained from the change 

that acquisition would bring. 

The experience with Sardar Sarovor Project has also been 

controversial. The rehabilitation and resettlement policy of Sardar Sarovor 

Project also lacks necessary linkages that make such policy implementable. 

The Policy does not spell out how cultural losses, social losses, and economic 

integration with the mainstream would be taken care of. There was clear lack 

of institutional arrangements and inclination for their implementation. The 

land for land policy is also not satisfactory. Issues like the size of the allotted 

agricultural land, whether any canal, road exists on the allotted land and 

whether the land is free of encumbrances on it. The government also does not 

specify as to where from it would purchase such land when there is already a 

shortage ofland. 

Human rights of displaced for one reason or other have been 

disregarded by Indian State. Unfortunately this has brought untold misery 

upon the displaced person. The displaced people are at the mercy of the state 

and the state has not played any active role in the protection of the rights of 

IDPs. 

3. ROLE OF JUDICIARY 

Justice is not synomous with equality: equality is one facet of it. 

Justice is not something which can be captured in a formula once and for all. It 

is a process, a complex and shifting balance between many factors including 

equality, Justice is never given; it is always task to be achieved. Justice is just 

allocation of advantages and disadvantages, preventing the abuse of power 

preventing the abuse of liberty by providing facilities and opportunities to the 
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poor and disadvantaged and deprived social segments for a just decision of 

disputes adapting to change. 22 

Role of judiciary in different causes of displacement is not exhaustive. 

Very few cases have come up before the courts. The reason may be that they 

are satisfied with the approach of the government in providing them relief and 

rehabilitation or because they are not known of the fact that they have rights 

after their displacement has taken place. 

A. Displacement due to Ethnic Cleansing 

Here, we are concerned only with the proactive role of the judiciary in 

protecting the rights of displaced person due to ethnic cleansing. Ethnic 

cleansing has taken place in India's northeast which is as ethnically diverse as 

compared to the rest of the country. India's northeast has witnessed seven 

major cases of ethnic cleansing in recent years; 

• Displacement of Bengali Hindus and Muslims from and within Assam. 

• Displacement of Adivasis (also called Tea Tribes on account of their 

representation in the worliforce of the plantation industry) and Bodos within 

and from western Assam; 

• Displacement of the Bengalis from Meghalaya, particularly from Shillong; 

• Displacement of the Bengalis from and within Tripura; 

• Displacement of the Nagas, Kukis and Paites in Manipur; 

• Displacement of the Reangs from Mizoram; 

• Displacement of the Chakmas from Arunanchal Pradesh and Mi;oram;23 

The judiciary has, however, not been directly involved in the 

protection of the rights of those injured in violence as well as those displaced. 

Though the matter which is going to be discussed hereinafter does not 

exclusively deal with the IDPs but still it is important since it seems to 

indirectly deal in the protection of the right of the IDPs. The case which 

22. Dias, Jurisprudence "Distributive Justice" , 5th Edition, at p. 66 

23. Subir Bhaumik, "India's Northeast: Nobody's People in No Man's Land", in Paula 
Banerjee, Sabyaschi Basu Ray Chaudhury, Samir Kumar Das (Eds.), "Internal displacement 
in South Asia", Sage Publication, New Delhi, at p. 149 
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requires special mention here is of National Human Rights Commission v 

State of Arunanchal Pradesh. 24 This public interest petition, being a writ 

petition under Article 32 of the Constitution, had been filed by the National 

Human Rights Commission and seeks to enforce the right under Article 21 of 

the Constitution, of about 65,000 Chakmas/Hajongs tribal. It is alleged that 

these Chakmas, settled mainly in the State of Arunanchal Pradesh, are being 

persecuted by sections of the citizens of Arunanchal Pradesh. But the factual 

matrix of the case was also referred to large number of Chakmas from 

erstwhile East Pakistan, now Bangladesh, who was displaced by the Kaptai 

Hyde! Power Project in 1964. They had taken shelter in Assam and Tripura. 

Most of them were settled in these States and claimed to be Indian Citizens in 

due course of time. Since, a large number of refugees (displaced persons) had 

taken shelter in Assam, the State Government had expressed its inability to 

rehabilitate all of them and requested assistance in this regards from certain 

other states. Thereafter, in consultation with the erstwhile NEF A 

administration (North-East Frontier Agency-now Arunanchal Pradesh), about 

4012 Chakmas were settled in parts ofNEFA. They were also allotted some 

land in consultation with local tribals. The Government of India had also 

sanctioned rehabilitation assistance at the rate ofRs 4200/- per family. 

However, after certain year, relations between the citizens of 

Arunanchal Pradesh and Chakmas deterioted, and the latter complained that 

they are being subjected to repressive measures with a view to forcibly expel 

them from the state of Arunanchal Pradesh. Faced with such kinds of threats, 

the Chakmas group approached the NHRC, which, finding it impossible to 

extend protection to them moved the Supreme Court for solving the issue. 

Ahmed C.J. held; 

"We are a country governed by the Rule of Law. Our Constitution confers 

certain rights on every human being and certain other rights on citizens. 

Every person is entitled to equality before the law and equal protection of the 

laws. So also, no person can be deprived of his life or personal liberty except 

according to procedure established by law. Thus, the state "is bound to protect 

24. (1996) 1 sec 742 
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the life and liberty of every human being, be he a citizen or otherwise and it 

cannot permit any body or group of persons, e.g., the AAPSU, to threaten the 

Chakmas to leave the state, failing which they would be forced to do so. The 

state government must act impartially and carry out its legal obligations to 

safeguard the life, health and well-being of Chakmas residing in the state 

without being inhibited by local politics. "25 

Further, the Court issued various directions, directing the state that The 

life and personal liberty of each and every Chakmas residing within the state 

shall be protected and any attempt to forcibly evict or drive them out of the 

state shall be repelled, if necessary, by seeking the services of paramilitary or 

police force. Thus, the Court spelt out that "except in accordance with law, the 

Chakmas shall not be evicted from their homes and shall not be denied 

domestic life and comfort therein."26 

Displacement due to ethnic cleansing takes place due to difference of 

feeling from the rest of India and from each other. Apart from this religious 

difference is often known to aggravate ethnic cleansing in India. 

B. Displacement due to Natural Calamities 

Calamity is a leveler of rich and poor, strong and weak, all are 

suffering alike. The fallout of natural calamity is considered to be the flow of 

generosity for help to the victims from the country and all over the world. At 

times, so much of relief material and money is received that its management 

and distribution pose an uphill task to the government. No doubt, a natural 

calamity causes devastation and destruction of life and property of the people. 

It renders numerous homeless and displaced. 

Mention can be made of Gujarat High Court direction in Bipin 

Chandra J. Diwan v State of Gujarat. 27 This case is founded on newspapers 

and media reports that the Government has failed to meet the situation arising 

25. Ibid. at p. 751 
26. Ibid. at p. 752 
27. AIR 2002 Guj. 99 
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from the calamity and has no adequate infrastructure to satisfactorily perform 

the stupendous task of providing relief to the displaced family. 

In the petition, apprehensions have been raised and doubts have been 

expressed that the tremendous quantity of relief material and money received 

as contribution from different bodies, organization and persons for the quake 

victims and which is likely to be received in future may not be properly 

utilized leaving the victims high and dry. 

The main reliefs claimed were issuance of direction to government to 

set up independent committee or commission manned by experts in different 

fields who may be found competent in quake relief management operations. 

Such committee/commission of experts should be entrusted the relief fund and 

the relief material to ensure their proper utilization for the victims and to avoid 

their diversion, misappropriation and loss. 

The respondents on their part contended that the allegations of 

slackness and inefficiency leveled against the Government in the petition are 

baseless. The contributions received in cash and kind constitute the 

Government fund and the Government, through duly formed Committees for 

management of quake relief, is committed to utilize them for quake victims. In 

the instant case, the Court acknowledged the need of legislation to address to 

such kind of disaster and held; 

"The duties of the Government or the Court on occurrence of a disaster or 

natural calamity of this magnitude are not statutorily regulated. In fact, there 

is a complete lack of any legislation in this field. ... When there is a natural 

calamity like earthquakes, flood, fires, cyclones, and similar natural hazards, 

the State as guardian of the people, is obliged to provide help, assistance and 

support to the victims of such natural calamities to help them to save their 

lives. " 28 

This case leads us to one conclusion that an immediate legislation to 

look after this affair is essential instead of filing writ petition or for that matter 

a PIL. A law in this respect can solve this problem. 

28.Jbid. at p. 103 
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Further, in this case the Court applied the 'doctrine of parens patriae'. 

It said as in the case of Charanlal Sahu v Union of India, 29 the doctrine of 

parens patriae can be much appropriately applied to the case of victims of 

earthquake like the present one which occurred in Gujarat. The court held; 

"The concept in jurisprudence of doctrine of parens patriae is that the State 

has thf} inherent power and authority to provide protection to the person and 

property of persons non-sui-juris, such as minor, insane and incompetent 

person like those rendered helpless due to earthquake disaster. 'Parens 

patriae' jurisdiction, it has been explained, is the right of sovereign and 

imposes a duty on sovereign, in public interest, to protect persons under 

disability who have rightfUl protection. Conceptually, the parens patriae is 

theory of obligation of the state to protect and take into custody the rights and 

privileges of its citizens for discharging its obligations, the constitution makes 

it imperative for the state to secure to its citizens rights guaranteed by 

constitution and where the citizens are not in a position to assert and claim 

their rights, the states can be activated and approached to effectively come up 

on the scene and protect the human rights of victims of disaster. The Supreme 

Court has held that the Preamble of the Constitution read with the Directive 

Principles of State Policy in Article 38, 39, and 39-A enjoins upon the State to 

take up this responsibility. It is the protective measure· to which the social 

welfare State is committed. " 30 

The Court commenting on the role of govermnental functionaries held; 

"The allegation of failure and incapacity of the Government machinery show 

a prejudice and distrust in the elected Government. The paradox in a 

democratic society is that people expect too much from the elected 

Government and its executive and at the same time show utmost distrust in it 

and its functionaries. It is too early to attribute any failure to the Government 

machinery and show distrust in its capability to meet the situation which has 

arisen out of the disaster. The petitioners could have been carefUl enough not 

to take any stand as would have a demoralizing effect on host of officers, 

29. AIR 1990 SC 1480 
30. Supra. note 27 at p. I 04 
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members of staff and workers in the Government machinery who are actively 

involved in the relief and resettlement operations. Obviously, the country was 

totally unprepared for a calamity of this dimension but there is no cause to 

distrust capabilities of Government machinery to handle the situation. "31 

The functions of the State, governed by the Constitution and Rule of 

Law, are to take necessary remedial measures as parent and guardian of the 

citizens of the country to help and support helpless victims of a massive 

disaster. This is the obligation of the state which is enforceable by the victims 
' or public spirited organizations on their behalf by way of collective action. 

C. Displacement by Development Projects 

Each year ten million people across the globe are affected by forced 

displacement due to development projects such as dams, mines, urbanization, 

parks and sanctuaries, slum demolition. Millions have to leave their homes in 

search of new livelihoods or to avoid conflict and hardships in their original 

place of habitation. The judiciary has contributed in protecting the rights of the 

displaced person due to development project. The role of judiciary in 

addressing to the issue of Development Induced Displacement may be studied 

under the following heads: 

a) Displacement by Mining Activity 

The triballadivasi regions of India are prominently located in forest 

areas which are rich in biodiversity. These areas have vast reserves of flora, 

fauna and minerals. Since, these areas are rich in biodiversity they are prone to 

exploitation for just and unjust causes. Due to this reason, the Constitution of 

India has provided safeguards and legislations which protect these people as 

well as the country's natural resources. 

Rural Litigation and Entitlement Kendra v State of U.P. 32 is the first 

case where the Supreme Court made and attempts to explore the adverse 

31. Ibid. 
32. AIR 1988 SC 2187 
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effects of mining. In this case, the petitioners, a voluntary organization, feared 

that mining activities of the lessees caused ecological disturbance. According 

to a committee of experts appointed by the Court, mining of limestone in 

certain areas was found dangerous and damaging ecological balances. The 

Supreme Court ordered to close the mining operations in these areas, though it 

permitted mining operations in certain other cases. The court further laid 

down; 

"Indisputably displacement has been suffered by these lessees and the sudden 

displacement must have up-set their activities and brought about substantial 

inconvenience to them. The court has no other option but to close down the 

activity in the broad interests of the community. This however, does not mean 

that the displaced mine owners should not be provided with alternative 

occupation. What is necessary is a time frame functioning if rehabilitation is 

to be made effective. It may be that all the displaced mine owners may not find 

suitable mining sites within the State of UP. It is therefore necessary to 

associate some other states in the programme while effecting rehabilitation by 

giving alternate mining sites, ecology and environment will have to be 

considered. 33
" 

In this case the court directed that a Committee should be set up to 

oversee the rehabilitation of the displaced of the displaced mine owners. This 

rehabilitation task was to be carried out in consultation with other State as the 

State ofU.P. may not be able to meet the requirements of the situation. Hence 

the court was zealous in protecting the right of the mine owners as well as 

protection of the environment. 

In yet another judgment of Samantha v State of Andhra Pradesh. 34 The 

Supreme Court upheld and protected the lives and livelihood of the adivasis. 

This judgment is important in the context of increasing mining activities and 

the growing involvement of the private section in the displacement process of 

tribal/adivasis who are residing in nature-rich Tribal/ Scheduled Areas. 

33. Ibid atp 2209,2210 
34. AIR 1997 SC 3297 
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The Samantha judgment was delivered on 11 July 1997 after four 

years' legal battle by a three-judge bench of the Supreme Court. The Court 

upheld that private mining industries must be seen as a 'non-tribal person' and 

hence, all mining leases to private industries in the tribal lands of Scheduled 

Areas are null and void. The judgment also highlighted that every Gram Sabha 

should prevent alienation of land in the Scheduled Areas and that the mineral 

wealth of these areas should be exploited by tribals themselves. 

The Samantha judgment took up the legal battle against mining in the 

Scheduled Area on a constitutional point; there were many other issues to be 

discussed. These included the far-reaching socio-economic and cultural 

impacts of the mining industries on adivasi population. The judgment also 

took into consideration the overarching 'development' agenda being forced 

upon the adivasis. The majority judgment ruled that-

"When two competing public purposes claim preftrential policy 

decision, option to the State should normally be to elongate and achieve 

constitutional goal. Secondly the constitutional priority yields place to private 

purpose, though it is hedged by executive policy. As facet of interpretation, the 

Court too adopts purposive interpretation tool to effectuate the goals set down 

in the Constitution. Equally, the executive Government in its policy options 

requires keeping them in the backdrop and regulating disposal of their land

property in accordance with the constitutional policy, executive decision 

backed by public policy and, ate the same time preserve paramount Tribal 

interest in the Schedule Areas "35 

This can be explained with the view that the founding fathers were 

conscious of the exploitation of the Tribals. They were anxious to preserve the 

tribal culture and their holdings. At the same time, they intended to provide 

and create opportunities and facilities, by affirmative action, in the light of the 

Directive Principles in Part IV, in particular, Articles 38, 39, 46 and cognate 

provisions to prevent exploitation of the tribals by ensuring positively that the 

35. Ibid. at p. 3333, as per K.Ramaswamy J 
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land is a valuable endowment and a source of economic empowerment, social 

status and dignity of persons. 36 

It was further contented that the rich mineral wealth being a national 

asset cannot be kept unexploited which is detrimental to the national 

development, is devoid of force. Instead of getting the minerals exploited 

through non-tribals, by exploitation of tribals, the minerals could be exploited 

through an appropriate scheme, without disturbing ecology and forest, by the 

tribals themselves, either individually or through Co-operative Societies 

composed solely of the tribes with the financial assistance of the State or its 

instrumentalities. 37 

Justice S. Saghir Ahmad who concurred with the majority opinion 

ruled that-

"If the government was allowed to transfer or dispose of its own land in favor 

of non-tribals, it would completely destroy the legal and constitutional fabric 

made to protect the Scheduled Tribes. The prohibition, so to say, disqualifies 

non-tribals as a class from acquiring or getting property on transfer. 38 

This means that the State government cannot transfer, assign or sell to 

a "person" of its choice but has to transfer, assign or sell to a member of the 

Scheduled tribe or a Co-operative Society of the Scheduled Tribes. 

The minority view as per Justice Pattanaik was that-

The Constitution in our considered opinion does not in any manner suggest 

that alienation of Government land within the Scheduled area was intended to 

be prohibited in favour of a non-tribal person. "39 

Though the case concerned only the State of Andhra Pradesh, it was 

proactively made applicable to the Schedule Areas in Haryana, Gujarat, 

Madhya Pradesh, Bihar, Orissa, Rajasthan, and Maharashtra, as well, since the 

problem faced by tribals in Schedule Areas is common to all these States. An 

extremely important ruling in this regard was that the mining entrepreneur 

should set aside 20% of his profits to improve the living conditions of tribals 

36. Ibid. at p. 33 36 
37. Ibid. at p. 3342 
38. Ibid. at p. 3363 
39. Ibid. atp. 3371 
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by establishing schools, hospitals, and sanitation and transport facilities by 

laying roads etc. 

'Since the mining activities are being carried out mostly within the Scheduled 

Areas, it is the duty of the state to see that a part of the profits earned by the 

lessees should be spent for ameliorating the living conditions of the tribals by 

the lessees themselves. The state may also consider the question of 

incorporating some provision in the leases itself for achieving the aforesaid 

objectives. " 40 

The court has always taken into consideration the fact that India is a 

welfare state and all the state policy should be taken on and for the welfare of 

the people. The state cannot escape its liability and hence answerable to the 

people when ever it does or commits any wrong towards its people. 

b) Displacement Due to National Parks and Wildlife Sanctuaries 

On the promulgation of the Constitution the right to safeguard forests 

and wildlife has received constitutional sanction. Under Article 48A of the 

Constitution, it is provided that the State shall endeavor to protect and improve 

the environment and to safeguard the forests and wildlife of the country. 

Article 51 A (g) of the Constitution says that it shall be the duty of every citizen 

of India to protect and improve the natural environment including forests, 

lakes, rivers and wildlife. In furtherance of these objectives, the Wildlife 

Protection Act, 1972, was promulgated. It provides, inter-alia, for declaration 

of sanctuaries, national parks, game reserves and closed areas. 

Forest has always helped in maintaining the ecological balance. They 

are home for various kinds of wild animals and with this they are home to 

tribal/adivasi people. However, over a certain period of time forests are no 

more considered as a significant {actor of eco-balance but as a source of 

revenue and raw materials. 

40. Ibid at p. 3380 
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The first case which relates to displacement due to declaration of forest 

as 'reserve forest' is Banwasi Seva Ashram v State of UP. 41 In this case, 

grievance was made on several scores relating to the claims of the Adivasis 

living within the Districts ofMirzapur in Uttar Pradesh. The State Government 

declared a part of these jungle lands in the two Tehsils as reserved forest. The 

Adivasis and other backward people living within the jungle used the forest 

areas as their habitat. They had raised several villages within these two Tehsils 

and for generations had been using the jungles around for collecting the 

requirements for their livelihood, fruits, vegetables, fodder, flowers, timber, 

animals by way of sports and fuel wood. The Supreme Court in this case laid 

down; 

"Indisputably, forests are a much wanted national asset. On account of the 

depletion thereof ecology has been disturbed; climate has undergone a major 

change and rains have become scanty. These have long term adverse effects 

on national economy as also on the living process. At the same time, we 

cannot lose sight of the fact that for industrial growth as also for the provision 

of improved living facilities there is great demand in this country for energy 

such as electricity. In fact, for quite some time the country in general and 

specific parts thereof in particular, have suffered a tremendous set back in 

industrial activity for want of energy". 42 

In this case the court ruled in favour of development project and at 

the same time directed that the NTPC is to provide facilities to the land 

oustees who are dispossessed of their land. 

In yet another case of Animal and Environment Legal Defense Fund v 

Union of India, 43 the petitioner and other persons who were concerned with 

protection of the environment filed the present petition in public interest 

challenging the order of the Chief Wildlife Warden, Forest Department, 

Government of Madhya Pradesh granting 305 fishing permits to the tribals 

formerly residing within the Pench National Park area for fishing in the 

41. AIR 1987 SC 374 
42. Ibid at p. 376 
43. AIR 1997 SC 1071 
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Totladoh reservoir situated in the heart of the Pench National Park Tiger 

Reserve. 

The Court called for urgent steps and keeping in mind the decision of 

Pradeep Krishen, 44 stressed on more continuous and vigilant measures and 

observed; 

"While every attempt must be made to preserve the fragile ecology of the 

forest area, and protect the Tiger Reserve, the rights of the tribals formerly 

living in the area to keep body and soul together must also receive proper 

consideration. Undoubtedly, every effort should be made to ensure that the 

tribals when resettled are in a position to earn their livelihood In the present 

case it would have been far more desirable, had the tribals been provided with 

other suitable fishing areas outside the National Park or had been provided 

land for cultivation. "45 

Emphasizing stricter vigilance on the exercise of fishing rights and 

allied matters, the Court insisted on photo identity for access of permit 

holders, check posts to bar transgress into other parts, daily record of fish, 

prohibition of tribal fisherman for lighting fires on the banks of reservoir and 

sanction of more monitoring facilities. 46 

c) Displacement by Urbanization 

In town and country planning involving land development of the cities 

which are sought to be achieved through the process of land use, zoning plan 

and regulating building activities must receive due attention of all concerned. 

Such planning of highly complex cities depends on scientific research study 

and experience and thus, deserves die reverence. There are two competing 

interests viz., the interest of the state vis-a-vis the general public and to have 

better living conditions and the right of property of individual which, although 

is not a fundamental right, but is a constitutional and human right. 

44. AIR 1996 SC 2040 
45. Supra. note 43, at p. 1073 
46. Ibid at p. I 074 
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At times the question arises as to whether acquisition of land which 

was made for one purpose was utilized for construction of residential houses. 

Whether such kind of acquisition was proper or not? The Apex Court, noticing 

such issue in Gulam Mustafa v State of Maharashtra, 41 held that the excess 

land out of the land, which was acquired for a country fair was utilized for 

carving out plots for the housing colony, did not invalidate the acquisition. 

The Court observed; 

"Apart from the fact that a housing colony is a public necessity, once the 

original acquisition is valid and title has been vested in the municipality, how 

it uses the excess land is no concern of the original owner and cannot be the 

basis for invalidating the acquisition. There is no principle of law by which a 

valid compulsory acquisition stands voided because long later the requiring 

authority diverts it to a public purpose, other than the one stated. " 48 

The question which survives for consideration is whether in view of 

public purpose declared in the notification under Section 4 of the Land 

Acquisition Act, the land can be utilized for any other public purpose. In 

Union of India V. Jaswant Rai Kochar, 49 land which had been acquired for 

pubic purpose of housing scheme were sought to be utilized for a commercial 

purpose, namely, for locating a district centre. It was contended before the 

Court that since the acquisition was for a housing scheme, the land cannot be 

used for commercial purposes. The submission was rejected on the following 

words; 

"We find no force in the contention. It is conceded that the construction of the 

District Centre for commercial purpose itself is a public purpose. No doubt it 

was sought to be contended in the High Court that in a housing scheme, 

providing facilities for commercial purpose is also one of the composite 

purposes and that, therefore, acquisition was valid in law. ... When the 

notification has mentioned that the land is sought to be acquired for housing 

scheme but it is sought to be used for District Centre, the public purpose does 

not cease to be public purpose and the nomenclature mentioned in the 

47. (1976) 1 sec 8oo 
48. Ibid. at p. 802 
49. (1996)3 SCC491 
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notification under Section 4(1) as housing scheme cannot be construed to be a 

colorable one. It is obvious that the lands acquired for a public purpose 

should serve only the public purpose of providing facilities of commercial 

purpose, namely, District Centre as conceded by the learned counsel in 

fairness to be a public purpose. " 50 

In this regard the judiciary also feels that the court cannot be oblivious 

to the fact that the owners who are subject to the embargos placed under the 

Statute are deprived of their valuable rightful use of the property for a long 

time. Although ordinarily when a public authority is asked to perform 

statutory duties within the time stipulated it is directory in nature but when it 

involves valuable right of the citizens and provides for the consequences 

therefore it would be construed to be mandatory in nature 

Considering the above criteria, in T. Vijaylakshmi V. Town Planning 

Member, 51 the Court has held; 

"Right of a person to construct residential houses in the residential area is a 

valuable right. The said right can only be regulated in terms of a regulatory 

statute but unless there exists a clear provision, the same cannot be taken 

away. Town planning legislation is regulatory in nature. The right to property 

of a person would include a right to construct a building. Such a right, 

however, can be restricted by reason of legislation. The rights of the parties 

cannot be intermeddled with, so long as an appropriate amendment in the 

legislation is not brought into force. " 52 

In considering the two competing interests viz. one, the interest of the 

State vis a' vis the general public and, two, to have better Jiving conditions and 

the right of property of an individual which though not a fundamental right but 

is a constitutional and human right the court in Chairman, Indore Vikas 

Pradhikaran V. Pure Industrial Coke and Chemical Ltd, 53 analyzed this 

concept. In this case, the respondents obtained permission for development 

from the competent authority for diversion of land use as far back as on 

50. Ibid. at p. 492 
51. (2006) 8 sec so2 
52. Ibid. at p. 506 
53. (2007) 8 sec 705 
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12.01.1989. They had applied for and were granted sanction of building plan 

by the Gram Panchayats in the year 1991. No step was taken by the statutory 

authorities or the appellant Authority to notify a draft development plan. It 

was not notified till 2003. No further step was taken pursuant thereto or in 

furtherance thereof. The respondents filed an application before the Director 

for grant of permission on 02.12.2004 which was erroneously rejected by 

reason of an order dated 14.12.2004 purported to be for reason that the land in 

question had been included in the proposed development scheme in question 

oflndore Development Authority. The Court observed; 

"Where, a scheme, comes into force, although it may cause hardship to the 

individual owners as they may be prevented from making the most profitable 

use of their rights over property, having regard to the drastic consequences 

envisaged thereunder, the statute should be considered in such a manner, as a 

result whereof, greater hardship is not caused to the citizens than actually 

contemplated thereby, whereas an attempt should be made to prevent 

unplanned and haphazard development but the same would not mean that the 

Court would close its eyes to the blatant illegalities committed by the state 

and/or the statutory authorities in implementation thereof" 54 

The Court further held that-

"Earlier human rights were restricted to the claim of individual's right to 

health, right to livelihood, right to shelter and employment, etc, but now 

human rights have started gaining a multifaceted approach. Now property 

rights are also incorporated within the definition of human rights. Right to 

property, while ceasing to be a fimdamental right would, however, be given 

express recognition as a legal right, provisions being made that no person 

shall be deprived of his property save in accordance with law55
" 

The court does not deny the fact there is need for urbanization with the 

increasing population. However this does not give the state the authority to act 

on its own whims and caprice. It is to be guided by certain defined set of rules 

and procedure else it would be hampering the process of development. 

54. Ibid at p. 729,730 
55. Ibid atp. 731 
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d) Displacement by Dams 

Dams play a vital role in providing irrigation for food security, 

domestic and industrial water supply, hydro electric power and keeping flood 

waters back. When the allegation with regard to the Sardar Sarovor Project 

arose, 56 the court held; 

"The allegation that the Sardar Sarovor Project was not in national or public 

interest is not correct seeing to the need of the water for burgeoning 

population which is most critical and important. The population of India, 

which is now one billion, is expected to reach a figure between 1. 5 billion and 

1.8 billion in the year 2050, would necessitate the need of 2788 billion cubic 

meter of water annually in India to be above water stress zone and 1650 

billion cubic meter to avoid being water scarce country. The main source of 

water in India is rainfall which occurs in about 4 months in a year and the 

temporal contribution of rainfall is so uneven that the annual averages have 

very little significance for all practical purposes. One-third of the country is 

always under threat of drought not necessarily due to deficient rainfall but 

many times due to its uneven occurrence. To feed the increasing population 

more food grain is required and effort has to be made to provide safe drinking 

water, which, at present is a distant reality for most of the population 

especially in the rural areas. Keeping in view the need to augment water it is 

necessary that water storage capacities have to be increased adequately in 

order to ward off difficulties in the event of monsoon failure as well as to meet 

the demand during dry season. On foll development, the Narmada has 

potential of irrigating over 6 million hectares of land and generating 3000 mw 

of power. "57 

The Narmada project, in principle, was cleared more than 25 years ago 

when the foundation stone was laid by late Pt. Jawaharlal Nehru. Thereafter, 

there was an agreement of the four Chief Ministers in 1974, namely, the Chief 

Ministers of Madhya Pradesh, Gujarat, Maharashtra and Rajasthan for the 

56 Narmada Bachao Andolan V Union of india, AIR 2000 SC 3751 
57. Ibid at p. 3786 
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project to be undertaken. Then dispute arose with regard to the height of the 

dam which was settled with the award of the Tribunal being given in 1978. 

For a number of years, thereafter, final clearance was still not given. In the 

meantime, some environmental studies were conducted. The final clearance 

was not given because of the environment concern. The Government, in 1987 

finally gave environmental clearance. It is thereafter that the construction of 

the dam was undertaken and hundreds of crores have been invested before the 

petitioner chose to file a writ petition in 1994 challenging the decision to 

construct the dam and the clearance as was given. The Court was of the 

opinion that, the petitioner which had been agitating against the dam since 

1986 was guilty of latches in not approaching the Court at an earlier point of 

time. 

The Court had entertained the petition with a view to satisfY itself that 

there is proper implementation of the relief and rehabilitation measures to the 

extent they have been ordered by the Tribunal Award. In short, it was only the 

concern of the Court for the protection of the fundamental rights of the oustees 

under Article 21 of the Constitution of India which led to the entertaining of 

the petition. The Court in majority ruled; 

"When such projects are undertaken and hundreds of crores of public money 

is spent, individual organizations in the garb of P IL cannot be permitted to 

challenge the policy decision taken after a lapse of time it is against the 

national spirit and contrary to the established principles of law that decisions 

to undertake developmental projects are permitted to be challenged after a 

number of years during which period public money has been spent in the 

execution of the project. "58 

The Court further laid down; 

"In matters of policy the Court will not interfere. When there is a valid law 

requiring the Government to act in a particular manner the court ought not to 

without striking down the law, give any direction which is not in accordance 

with law. In other words, the court itself is not above the law. In respect of 

public projects and policies which are initiated by the government the courts 

58. Ibid atp. 3782. (Justice B.N.Kirpal for himself and on behalf of Dr. AS. Anand, CJI) 
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should not become an approval authority. Normally such decisions are taken 

by the Government after due care and consideration. In a democracy welfare 

of the people at large and not merely of a small section of the society has to be 

the concern of a responsible Government. If a considered policy decision has 

been taken, which is not in conflict with any law or is not mala-fide, it will not 

be in Public Interest to require the Court to go into and investigate those 

areas which areas are the jimction of the executive."59 

The court while considering the pleas relating to height of the dam and 

the extent of submergence, environment studies and clearance, hydrology, 

seismicity and other issues laid down; 

"It was known at that time that people will be displaced and will have to be 

rehabilitated. There is no material to enable the Court to come to the 

conclusion that the decision was mala-fide. A hard decision need not 

necessarily be a bad decision. Displacement of people living on the proposed 

project sites and the areas to be submerged is an important issue. Most of the 

hydrology projects are located in remote and inaccessible areas, where local 

population is, like in the present case, either illiterate or having marginal 

means of employment and the per capita income of the families is low. It is a 

fact that people are displaced by projects from their ancestral homes. 

Displacement of these people would undoubtedly disconnect them from their 

past culture, custom and traditions, but then it becomes necessary to harvest a 
' 

river for larger good. " 60 

The Court said so far a number of such river valley projects have been 

undertaken in a!l parts of India. The petitioners have not been able to point out 

a single instance where the construction of a Dam, on the whole, has an 

adverse environmental impact. 

In ND.Jayal v Union of India, 61 the petitioner brought about a second 

round of legal action connected to the safety and environmental aspects of the 

Tehri Dam before the Supreme Court. The observation of Dharmadhikari,J, 

though dissenting is more favorable for the present purpose: 

59.lbid at p. 3827 
60.lbid at p. 3829 
61. (2004) 9 sec 362 
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"When natural resources are exploited in a big way for big projects by state 

with all sincerity and good intentions for general common benefit, social 

conflict arise between those who are better off, rich or affluent and who desire 

to undertake agriculture and industry. When river projects for dams are 

undertaken to generate electricity and improve irrigation facilities, conflict 

arise between people living upstream who have to necessarily lose their 

source of living and habitat and those living downstream who need water and 

electricity for their homes, industries and agriculture fields. When such social 

conflicts between different social groups arise, what should be the duty and 

priorities of the state and its authorities who have undertaken these projects? 

When such social conflicts arise between the poor and needier on one side and 

rich or affluent or less needy on the other, prior attention has to be paid to the 

former group which is both financially and politically weak Such less

advantaged group is expected to be given prior attention by a welfare state 

like ours which is committed and obliged by the Constitution, particularly by 

its provisions contained in the preamble, fundamental rights, fundamental 

duties and directive principles, to take care of such deprived sections of 

people who are likely to loose their home and source of livelihood. "62 

The Honorable Judge went on to observe that the large darn projects 

are, therefore, required to be taken care of by the government with utmost 
' 

concern for the poor and the deprived sections of the society who are 

necessarily to be displaced from their habitat and shifted to totally new 

environment and way oflife. The poor and the marginalized group in carrying 

out of a darn project suffer the most because the natural resources-base of their 

survival are eroded and cash compensation or land at different location many 

times does not fully rehabilitate them. The darns are built by public funds with 

aim to satisfy the energy and water needs but what benefit ultimately it would 

give to the displaced family should also be taken care o£ The conflicts over 

natural resources which frequently come to court are, therefore, conflicts over 

rights between the haves and the haves not63
• 

62. Ibid. at p. 418 
63. Ibid at p 4IO 
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Another set of controversy arose with respect to the Sardar Sarovor 

Project in the year 2005.64 In this second round of writ petition the petitioner 

alleged that the directions of the Court were not implemented in-toto. The case 

made attempt to discuss the relief and rehabilitation aspect of the oustees. The 

Court expressly provided thus; 

"The oustees are to be relocated as a community. The question of 

rehabilitation inevitably would arise. "65 

In the third series of Narmada case66 the petitioner, an organization, 

working for the legal rights of the oustees family affected by the large dam in 

the Narmada Valley, filed this public interest ligation for direction for 

rehabilitation and resettlement of the oustees' families of the Omkareshwar 

Project in the State of Madhya Pradesh. The Court in this case held; 

"The Omkareshwar Multi-purpose project was to be constructed out of the 

resources of the State Government as well as the resources of the Central 

Government and the Narmada Hydro-Electric Development Corporation is an 

agency of the Central Government and State Government. Hence, both the 

State Government and the Central Government were under a constitutional 

obligation under Article 21 of the Constitution to work out a Resettlement and 

Rehabilitation Policy for rehabilitation and resettlement of the displaced 

persons of the Omkareshwar Multipurpose Project which would ensure that 

the persons displaced by the Project were better off after their displacement 

and were not deprived of their very livelihood by the project. "67 

A number of river valley projects have been undertaken in all parts of 

India. In all these cases the petitioners have not been able to prove where the 

construction of Dam has, on the whole, had an adverse impact. On the 

contrary the environment has improved. Being so, there is no reason to 

suspect, with all the experience gained so far, that position here will be 

different. Dams have also been at the centre of controversy there. The only 

reason for this hue and cry is the fact that they tend to bring out displacement 

64. Narmada Bachao Andolan v Union oflndia, AIR 2005 SC 2994 
65./bid at p. 3010 
66. Narmada Bachao Andolan v The State of M.P. & Another, AIR 2008 M.P. 142 
67./bid atp. 157 
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and the incompetency on the part of the government to carry out in organized 

manner the required relief and rehabilitation of the displaced family. The 

judiciary too seems to be divided in establishing the actual role being played 

on construction of such dams. 

D. Judicial Interpretation of the Concept of Development 

and Sustainable Development 

The right to development cannot be treated as a mere right to economic 

betterment or cannot be limited as a misnomer to simple construction 

activities. The right to development encompasses much more than economic 

well being, and includes within its definition of guarantee of fundamental 

human rights. The pattern of development and the structure of socio-economic 

relations should be so planned that they result not only in appreciable increase 

in national income and employment but also in greater equality in incomes and 

wealth. The benefits of economic development must accrue more and more to 

the less privileged classes of society, and there should be progressive 

reduction of the concentration of incomes, wealth and economic power. 

In Vel/ore Citizen's Welfare Forum v Union of India, 68 the Supreme 

Court, acknowledged that the traditional concept that development and 

ecology are opposed to each other is no longer acceptable. Sustainable 

development is the answer. While speaking out for Sustainable Development, 

held; 

"Sustainable development consists in preservation of the person without 

compromising the ability of the future generation to meet their needs. 

Sustainable development is a balancing concept between ecological 

development and industrialization. Therefore, with a view to improve the 

quality of human life, while living within the carrying capacity of the 

subordinate ecology system, sustainable development should be maintained by 

68. (1996) s sec 647 

271 



, 

Role of Executive and the Judiciary in Protecting the Chapter- IV 
Rights oflDPs 

the industry and the state should ensure environmental protection and prevent 

degradation thereoj"69 

In Rural Litigation and Entitlement Kendra v State of UP, 70 and State 

of HP. V Ganesh Wood Products, 71 the Court has held that the application of 

sustainable development requires that appropriate assessment should be made 

of the forest wealth and the establishment of industries based on forest 

produce; other working should also monitor closely to maintain the required 

ecological balance. 

The Declaration of 'Right to Development' adopted by the United 

Nations and ratified by Indian doubt casts a responsibility on the State to 

promote and protect social and economic order for development of all people 

and it has become a State's responsibility to create conditions favorable to the 

realization of the right to development. It is the states' responsibility to ensure 

development and eliminate the obstacles to the State development. It is the 

State's responsibility to see the upliftement of the tribals within the Scheduled 

Areas. There possibly cannot be any dispute with the proposition that the State 

should formulate its policies and laws so that the neglected tribals within the 

Scheduled Areas get equal opportunity with their counterparts in the other 

sophisticated parts of the State and should be empowered to make laws for 

protection of these tribals from being exploited by the non tribals. State should 

take effective steps so as to eradicate inequalities. 

In Narmada Bachao Andolan v Union of India, 72 the Court while 

dealing with development and sustainable development held; 

"Merely because ihere will be a change is not a reason to presume that there 

will be ecological disaster. It is when the effict of the project is known then the 

principle of sustainable development would come into play which will ensure 

that mitigative steps are and can be taken to preserve ecological balance. 

Sustainable development means what type of extent of development can be 

taken with or without mitigation. In the instant case what is being constructed 

69. Ibid at p. 658 
70. 1989 Supp. (!) sec 537 
71. (1995) 6 sec 363 
72. Supra. note 56 
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is a large dam. The dam is neither a nuclear establishment nor a polluting 

industry. The construction of a dam undoubtedly would result in the change of 

environment but it will not be correct to presume that the construction of a 

large dam like the Sardar Sarovor will result in ecological disaster. India has 

an experience of over 40 years in the construction of a large dam. The 

experience does not show that the construction of a large dam is not cost 

effective or leads to ecological or environmental degradation. On the 

contrary, there has been ecological up gradation with the construction of 

large dams. "73 

Further, the Court observed that the change in environment doses not 

perse violate any right under Article 21 of the Constitution of India especially 

when ameliorative steps are taken not only to preserve but to improve ecology 

and environment and in case of displacement, prior relief and rehabilitation 

measures take place pari-passu with the construction of the dam. 

In ND.Jayal v Union of India, 14 as per majority, the Court laid down; 

"Development strategy should be such, which caters not only to the needs of 

today without negotiating the ability of upcoming generations to satisfY their 

needs. Strict observance of sustainable development means a path that ensures 

development while protecting the environment, a path that works for all 

people and for all generations. It is a guarantee to the present generation and 

bequeath to the future. All environments related developmental activities 

should benefit more people while maintaining the environmental balance. This 

should be ensured only by strict adherence to sustainable development without 

which life of the coming generations will be in jeopardy." 

Therefore, the adherence to sustainable development principle is a sine qua 

non for the maintenance of the symbiotic balance between the rights to 

environment and development. Right to environment is a fUndamental right. 

On the other hand, right to development is also one. Here the right to 

'sustainable development' cannot be singled out. Therefore, the concept of 

'sustainable development' is to be treated as an integral part of 'life' under 

73. Ibid at p. 3804 
74. Supra. note 61 
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Article 21. Weighty concept like intergenerational equity, public trust 

doctrine, and precautionary principle, which we declare as inseparable 

ingredients of our environmental jurisprudence, could only be nurtured by 

ensuring sustainable development. "75 

In the classic work, "Development as Freedom", the Nobel Prize 

Winner Amartya Sen pointed out; 

"The issue of development cannot be separated from the conceptual 

framework of human right"76 

It is undeniable that execution of river valley projects is an important 

element of growth and development strategy. The dams have become a 

symbol of national development. The dams too have the potential of solving 

many economic problems. Control of floods, famines, food shortages, 

unemployment, urban water shortage and power shortages are all possible 

with the help of execution of such dams. There are two conflicting claims and 

aspects which needs court's intervention for a balanced approach and 

consequential remedial action. The problem before the country with more and 

more dam projects being undertaken is how to make use of natural resources 

for improving human health, welfare and comfort without depleting or 

damaging them over a foreseeable period of time. A strategy for conserving or 

resource-effective use of non-renewable resource is the imperative demand of 

modem times, whereas, minimum sustainable development must not endanger 

the natural system that supports life on earth, constant technological efforts are 

demanded for resource-effective production so that sacrifice of one ecosystem 

is counter-balanced or compensated by recreating another system. 

In Karnataka Industrial Areas Development Board v. C. Kenchappa, 77 

the Supreme Court observed; 

"Sustainable use of natural resources should essentially be based on 

maintaining a balance between development and the ecosystem. Coordination 

75. Ibid at p. 382 
76. Quoted in N.D.Jayal v Union oflndia, (2004) 9 SCC 362 at p. 382 
n. (2006) 6 sec 371 
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efforts of all concerned would be required to solve the problem of ecological 

crisis and pollution. " 78 

The government can utilize the natural resources for common good but 

cannot be allowed to exploit or virtually plunder it in a manner to deprive 

those presently sustaining their lives on those natural resources and deprive 

the coming generations who also have aright of living on those resources. On 

these fundamental issues there is a cleavage between technological experts, 

environmentalists and human rights activists. The Court is faced with an issue 

not easy to decide as to which section of experts and environmentalist is right 

in its approach. 

E. Judicial Introspection of Rehabilitation and Resettlement of 

Internally Displaced Persons 

When displacement takes place, rehabilitation and resettlement 

necessarily arises. The State Government and Central Government are under a 

constitutional obligation to ensure that whoever are displaced are rehabilitated 

by the concerned authorities. The judiciary has in a plethora of cases, dealt at 

length, with the policy of resettlement and rehabilitation. 

The first case which dealt with oustees' right of Resettlement and 

Rehabilitation is Rural Litigation and Entitlement Kendra v State of U.P. 79 

where the Apex Court has categorically held; 

"The mine owners who had been displaced should be rehabilitated There is 

no material on record if any alternate provision has been made either by the 

state Government (UP) or the Union of India. Ongoing leases have been 

terminated under orders of this Court without provisions for compensation. It 

is therefore, necessary that a Committee should be set up to oversee the 

rehabilitation of the displaced mine owners. The Uttar Pradesh Government, 

as apprehended by many of these mine owners, by itself may not be able to 

meet the requirements of the situation. Unless a High Powered Committee is 

78. Ibid. at p. 391 
79. AIR 1988 SC 2187 at p. 2209 
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set up wherein Union of India is also represented, the Committee to be 

constituted may not be effective and there may be lack of coordination. There 

is material that lime quarries are available in Rajasthan and Gujarat. It is, 

therefore, necessary that representatives of these State Governments are also 

on the committee. While effecting rehabilitation by giving alternate mining 

sites, ecology and environment will have to be considered." 

In Narmada Bachao Andolan v Union of India, 80 the Supreme Court 

has, at length, dealt with the concept of resettlement and rehabilitation. As per 

the majority view on the issue ofR&R it was held; 

• Displacement of the tribals and other persons would not perse result in 

violation of their fimdamental or other rights; 

• On their rehabilitation at new locations they would be better off than what 

they were; 

• At the rehabilitation sites they will have more and better amenities than those 

they enjoyed in their tribal hamlets; and 

• The gradual assimilation in the mainstream of the society would lead to 

betterment and progress. 

In the instant case, the Tribunal had also passed an order on certain 

aspect of the dam. The final award contained directions regarding 

submergence, land acquisition and rehabilitation of the displaced persons. The 

Gujarat government was to pay to Madhya Pradesh and Maharashtra, all costs 

including compensation, charges, expenses incurred by them for and in respect 

of compulsory acquisition of land. The award also provided that if the State of 

Gujarat was unable to re-settle the oustees or the oustees being unwilling to 

occupy the area offered by the States, then the oustees will be resettled by 

home state and all expenses for this were to be borne by Gujarat. An important 

mandatory provision regarding rehabilitation was the one contained in Clause 

XI, sub-clause IV ( 6) (ii), which stated that no submergence of any area would 

take place unless the oustees were rehabilitated. 

80. Supra. note 56 
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The petitioners in this case submitted that there were major lacunae in 

the said policy, like; the three states having dissimilar policy for R&R. this 

difference in rehabilitation package of different states, with the package of 

Gujarat being more favorable, is adding to a situation where the oustees are 

forced to shift to Gujarat. The other lacunae which were stated to have many 

serious problems were alleged to be non-provision for fuel wood and grazing 

land with fodder; No provision for rehabilitation of people involved in non

agricultural occupation; The petitioners contended that the number of affected 

people by submergence has been underestimated; The policy regime 

governing them has many serious lacunae; etc. 

Resettlement and Rehabilitation packages in the three States were 

different due to different geographical conditions. Each State had its own 

package and the oustees had an option to select the one which was most 

attractive to them. A PAF may, for instance, chose to leave its home State of 

M.P. in order to avail the benefits of more generous package of the State of 

Gujarat while others PAFs similarly situated may opt to remain at home and 

take advantage of the less liberal package of the State of M.P. 

The underlined principle in forming the R&R policy was not merely of 

providing land for P AFs but there was a conscious effort to improve the living 

conditions of the P AFs and to bring them into the mainstream. If one 

compares the living conditions of the P AFs in their submerging villages with 

the rehabilitation packages first provided by the Tribunal Award and then 

liberalized by the States, it is obvious that the P AFs had gained substantially 

after their resettlement. 81 

A natural river is not only meant for the people close by but it should 

be for the benefit of those who can make use of it, being away from it or 

nearby. Realizing the fact that displacement of these people would disconnect 

them from their past culture, custom and traditions, the moment any village is 

earmarked for take-over for dam or any other developmental activity, the 

project implementing authorities have to implement R&R programmes. The 

81./bid. atp. 3815 
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R&R plans are required to be specially drafted and implemented to mitigate 

problems whatsoever relating to all, whether rich or poor, land owner or 

encroacher, farmer or tenant, employer or employee, tribal or non-tribal. A 

properly drafted R&R plan would improve living standards of displaced 

persons after displacement. 

The Award of the Tribunal is binding on the States concerned. The 

said Award also envisages the relief and rehabilitation measures which are to 

be undertaken. If for any reason, any of the State Government involved, lag 

behind in providing adequate relief and rehabilitation then the proper course, 

for a Court to take would be to direct the Award's implementation and not to 

stop the execution of the project. The Court has to ensure that the binding 

Award is implemented. In this regard, the Court would have the jurisdiction to 

issue necessary directions to the state which, though bound, chooses not to 

carry out its obligations under the Award. If there is a shortfall in carrying out 

the R&R measures a time bound direction can and should be given in order to 

ensure the implementation of the Award. Putting the project to a halt is no 

solution. It only encourages recalcitrant state to flout and not implement the 

award with impunity. 82 

The Court while issuing directions and disposing off the instant case, 

laid out two conditions; 

i) The completion of project at the earliest; and 

ii) Ensuring compliance with conditions on which clearance of the 

project ·was given including completion of relief and rehabilitation work and 

taking of ameliorative and compensatory measures. 

The petitioners, however, being aggrieved of the attitude of the State, 

because they had failed to implement the directions of the Court, filed another 

writ petition, 83 where the Court observed; 

"The applicants herein became affected with raising of the dam at 90 meters 

and remained afficted by further raising thereof up to I 00 meters and thus, in 

time of the directions contained in the award as also the judgment of this 

82. Ibid. at p. 3830 
83. Supra. note 64 
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Court, it is beyond any cavil that the applicants herein, irrespective of the fact 

as to whether they are permanently affected or temporarily affected, were 

entitled to the benefits of the rehabilitation package. " 84 

Further, the Court observed; 

"In a case of this nature we do not accept the contention raised on behalf of 

the applicants herein that the oustees are entitled to opt for land of their 

choices and the state is bound to acquire or purchase lands for the said 

purpose. The state has constituted a land bank. Normally, those lands which 

are available from the land band should be allotted and in relation thereto the 

parties may have a choice. But they cannot reject such land only unless it is 

shown that the land are not irrigable or cultivable or otherwise unsujtable. In 

view of the dicta of this Court that the oustees would be better off at the 

rehabilitated place, they should be offered lands which are really cultivable or 

irrigable. They are also entitled to the basic amenities and benefits as 

specified in the Award. "85 

The Court, in the main judgment, did not say that the oustees are to be 

relocated as a community. The question of rehabilitation would arise as and 

when they become entitled thereto. 

In Bipin Chandra J. Diwan v State of Gujara~6• the High Court of 

Gujarat while dealing with the relief and rehabilitation of 26th January 2001, 

held 

"All those donors and contributors who have extended help in cash and kind 

to the victims have enforceable right, in a representative capacity to seek 

directions to the government to ensure that the relief and rehabilitation 

material meant for quake victims reaches them in time and hour of need. For 

the same purpose they can claim a right to demand account of receipt and 

expenditure of such relief and rehabilitation material in cash and kind. " 87 

The Court further observed that the donors and contributors as also the 

quake victims in a collective action through public spirited citizens have a 

84./bid at p. 3008 
85./bid at p. 3009-3010 
86. Supra. note 27 
87. Ibid. at p. I 05 
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right to claim participation in the utilization of the funds for the relief and 

rehabilitation operation. The participation of the people representing the donor 

and the q~ake victims should, therefore, be welcomed by the two governments 

instead of opposing it. 

In order to help and co-operate the government agencies for ensuring 

timely relief through relief material, cash and compensation money, the Court 

considered it fit to associate District Legal Services Authority constituted 

under the Legal Services Authority Act, as Ombudsman in the district. 

Ombudsman would thus work as institution for rectifying complaints made by 

individuals and organization and to advise the government and its agencies 

against the maladministration. In work of such nature of providing relief and 

rehabilitation to quake victims administrative lapse or lapses are likely to 

happen and they may not constitute an illegal behaviour but such lapses 

require immediate attention and are worthy of rectification. 

In ND.Jayal v Union of India case,88 the Court highlighting on the 

_concept of relief and rehabilitation as per majority held-

"Rehabilitation is not only about providing just food, clothes and 

shelter. It is also about extending support to rebuild livelihood by ensuring 

necessary amenities of life. Rehabilitation of the oustees is a logical collorary 

of Article 21. The oustees should be in a better position to lead a decent life 

and earn livelihood on the rehabilitated locations. The overarching project 

benefits from the dam should not be counted as an alibi to deprive the 

fundamental rights of oustees. They should be rehabilitated as soon as they 

are uprooted. And none of them should be allowed to wait for rehabilitation. 

Rehabilitation should take place before six months of submergence. Such a 

time limit was fixed by the Supreme Court in B.D.Sharma v Union of India and 

this was reiterated in Narmada Bachao Andolan v Union of India. 89
" 

It is to be noted that this prior rehabilitation will create a sense of 

confidence among the oustees and they will be in a better position to start their 

life by acclimatizing themselves with the new environment. 

88. Supra. note 61 
89. Ibid. at p. 394 
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Mistakes in resettlement and rehabilitation of people ousted by other 

similar projects committed in the past have to be avoided. The construction of 

dam cannot be allowed to proceed and be completed leaving the oustees high 

and dry. The oustees of the Tehri dam Project who are used to valley life in 

the Himalayas are proposed to be resettled and rehabilitated in the newly built 

Tehri town and those depending on forest and agriculture are proposed to be 

given cash compensation or land downstream near Debra Dun city.90 

Lastly, in yet another Narmada Bachao Andolan case,91 the High court 

of M.P. dealing with the rehabilitation and resettlement of oustees held-

" The rehabilitation programme should be extended to landless laborers and 

people affected due to canal construction by identifYing and allocating 

suitable land as permissible. The state government appears to have adopted a 

policy of R&R under which they are paid Rs 49,300 to buy some productive 

employment-creating asset and of teaching them new skills to ensure their 

occupational rehabilitation so as to ensure that their fundamental right under 

Article 21 is not violated and it is not for the Court to interfore with such a 

policy decision of the State Government and to direct the respondent to allot 

agricultural/and to landless agricultural laborers. "92 

In the instant case, the Court categorically held; 

"The law is thus, that submergence cannot take place until 

rehabilitation of the oustees is complete as otherwise their fUndamental right 

under Article 21 of the Constitution would be affected and their trust and 

confidence on the authorities will be shaken but at the same time the court 

must ensure early completion of project. We have taken a view that the 

displaced families and encroachers are entitled to allotment of agricultural 

land. Following the law laid down by the Supreme Court, we hold that till 

rehabilitation is complete, no further submergence can be allowed of the 

remaining 25 villages. "93 

90./bid at p. 418-419, as per Dharmadhikari, J. (dissenting) 
91. AIR 2008 MP 142 
92./bid at p. 162 
93 Ibid at p. 167 
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F. Judicial Interpretation of Land Acquisition Act, 1894 

Acquisition of land, which is compulsory in nature, the owner may be 

deprived of land, the means of his livelihood, but the state's exercise of the 

power is for the public purpose, the individual's right as the owner of the land 

must yield place to a larger public purpose and a plea of deprivation of right to 

livelihood under Article 21 of the Constitution in such cases is unsustainable. 

Whenever, issues relating to Land Acquisition arise it revolves around two 

concepts, one of 'eminent domain' and the other 'public purpose'. The two 

concepts have been dealt with in the previous chapter and it is found that they 

can be judged in the light and circumstances of different cases. 

In State of Bombay v R.S. Nanji, 94 the Supreme Court observed that it 

is impossible to precisely define the expression "public purpose". In each case, 

all the facts and circumstances will require to be closely examined in order to 

determine whether a public purpose has been established. The Court in the 

instant case held; 

"Prima facie, the Government is the best judge as to whether public purpose 

is served by issuing a requisition order, but it is not the sole judge. The courts 

have the jurisdiction and it is their duty to determine the matter whenever a 

question is raised whether acquisition order is or is not for a public purpose. " 

In the said case, the Court observed that the phrase "public purpose" 

includes a purpose, that is, and object or aim, in which the general interest of 

the community, as opposed to the particular interest of individuals is directly 

and vitally concerned, it is impossible to defme precisely the expression 

"public purpose". In each case all the facts and circumstances will require to 

be closely examined to determine whether a public purpose has been 

established 

The Constitution Bench of the Supreme Court, in Satya Narain Singh v 

District Engineer, PWD, 95 observed; 

94. AIR 1956 SC 294 
95. AIR 1962 SC 1161 
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"It is undoubtedly not easy to define what is 'public service' and each activity 

has to be considered by itself for deciding whether it is to be regarded as 

public services, as for instance, those undertaken in the exercise of the 

sovereign power of the state or of governmental functions. About these there 

can be no doubt. Similarly, a pure business undertaking though run by the 

government cannot be classified as public service. But where a particular 

activity concerns a public utility, a question may arise whether it falls in the 

first or the second category. The mere fact that activity may be useful to the 

public would not necessarily render it a public service. An activity, however 

beneficial to the people and however useful cannot, in our opinion, be 

reasonably regarded as public service if it is of a type which may be carried 

out by government with a distinct profit motive. It may be that plying stage 

carriage buses even though for hire is an activity undertaken by the 

government for ensuring the people a cheap, regular and reliable mode of 

transport and is in that sense beneficial to the public. " 

In Somavanti v State of Punjab, 96 the Supreme Court observed that 

public purpose must include an object in which the general interest of the 

community, as opposed to the particular interest of individuals, is directly and 

vitally concerned. Public purpose is bound to change with the times and the 

prevailing conditions in a given area and therefore, it would not be a practical 

proposition even to attempt an extensive definition of it. It is because of this 

that the legislature has left it to the government to say what a public purpose is 

and also to declare the need of a given land for a public purpose. The 

Constitution Bench of the Court observed thus; 

"Whether in a particular case the purpose for which land was needed was a 

public purpose or not was for the government to be satisfied about and the 

declaration of the government would be final subject to one exception, namely, 

that where there was a colorable exercise of the power, the declaration would 

be open to challenge at the instance of the aggrieved party. " 

96. AIR 1963 SC !51 
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It is because of this that the Legislature has left it to the Government to 

say what public purpose is and also to declare the need of a given land for a 

public purpose. 

In Arnold Rodricks v State of Mahrashtra·97 while Justice Wanchoo 

and Justice Shah dissenting from judgment, observed that there can be no 

doubt that the phrase "public purpose" has not a static connotation, which is 

fixed for all times. There can also be no doubt that it is not possible to lay 

down a definition of what public purpose is, particularly as the concept of 

public purpose may change from time to time. There is no doubt, however the 

public purpose involves in it an element of general interest of the community 

and whatever furthers the general interest, must be regarded as a public 

purpose. 

Broadly speaking, the expression 'public purpose' would, however, 

include a purpose in which the general interest of the community as opposed 

to the particular interest of the individuals is directly and virtually concerned. 

A seven Judge Bench of the Supreme Court, in State of Karnataka V 

Raganatha Reddy, 98 explained the expression 'public purpose' in the 

following words; 

"It is indisputable and beyond the pole of any controversy now as held 

by this Court in several decisions including the decision in the case of 

Keshavananda Bharti v State o] Keralc/9
, popularly known as fundamental 

right case, that any law providing for acquisition of property must be for a 

public purpose. Whether the law of acquisition is for public purpose or not is 

a justifiable issue. But the decision in regard is not to be given by any detailed 

inquiry or investigation of facts. The intention of the legislature has to be 

gathered mainly from the statement of objects and reasons of the Act and its 

Preamble. The matter has to be examined with reference to the various 

provisions of the Act, it context and setup, the purpose of acquisition has to be 

culled out there from and then it has to be judged whether the acquisition is 

97. AIR 1966 SC 1788 
98. (!977) 4 sec 471 
99. (! 973) 4 sec 22s 
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for a public purpose within the meaning of Article 31 (2) and the law providing 

fi h . "t" .. 100 or sue acquzsr wn ... 

Though not directly in point, the observations of the Supreme Court in 

State of Maharashtra v Mahadeo Deoman Rai, 101 are significant to determine 

the approach of courts in such matters. In this case a notification under Section 

4 of the Land Acquisition Act was issued for the purpose of establishing a 

'Tonga' stand. The respondent applied for permission to raise a construction 

which was denied on the ground that the land was reserved for road widening 

under a town planning scheme which was being implemented. Since, the 

respondent was prevented from continuing with construction work undertaken 

by him, he initially filed a writ petition before the High Court which was 

withdrawn and subsequently filed a suit claiming damages, etc. The Municipal 

Council took a decision to accord permission to the respondent as asked for, 

and the suit was withdrawn. When the State Govermnent came to know about 

it, it asked the Municipal Council to explain the circumstances under which 

such permission had been granted. A resolution of the Municipal Council 

granting permission to the respondent was rescinded. Another application filed 

by the respondent was kept in abeyance which compelled the respondent to 

file another writ petition which was allowed by the High Court The plea of 

the Municipal Council was that it had passed a fresh resolution inter-alia, 

deciding to re-plan the scheme with respect to the area in question in the light 

of the recommendations made by the Committee. Consequently, the matter 

was reopened and the objections from the affected persons were invited. Even 

the respondent filed his objections. This fact was not brought to the notice of 

the High Court which allowed the writ petition. The Court set aside the 

judgment and order of the High Court and observed; 

"Besides the question as to whether a particular scheme framed in exercise of 

statutory provisions is in the public interest or not has to determined 

according to the need of the time and a final decision for all purpose has to be 

taken at a given point of time but due to change of circumstances it may 

I 00. Supra. note, 98 at p. 503-504 
10 1. (I 990) 3 sec 579 
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become essential to modifY or substitute it by another scheme. The 

requirements of the community do not remain static; they indeed go on 

varying with the evolving process of social life. Accordingly, there must be 

creative response from the public authority, and the public scheme must be 

varied to meet the changing needs of the public." 102 

Similarly in Chameli Singh and Others v State of U.P. & Others, 103 

land to the extent of 5 bighas, 6 biswas and 14 biswas in village Bauam Nagar, 

Pargana Nahtaur, Tahsil Dhampur, District Bijnore, were notified for 

acquisition for providing houses to Scheduled Castes and the acquisition was 

challenged inter-alia, on the ground that it is violative of the right to livelihood 

under Article 21 of the Constitution of the owner of the land, but the Supreme 

Court repelled the challenge holding; 

"The state exercises its power of eminent domain for public purpose and 

acquires the land and so long as the exercise of power is for public purpose, 

the individual's right as an owner must yield place to the larger public 

purpose. " 104 

Public purpose will include a purpose in which the general interest of 

community as opposed to the interest of an individual is directly or indirectly 

involved.· Individual interest must give way to public interest as far as public 

purpose in respect of acquisition of land in concerned. 

In Scindia Employees Union v State of Maharashtra, 105 the Supreme 

Court observed as under; 

"The very object of compulsory acquisition is in excess of the power of 

eminent domain by the State against the wishes or willingness of the owner or 

person interested in the land. Therefore, so long as the public purpose 

subsists, the exercise of the power of eminent domain cannot be questioned. 

Publication of declaration under section 6 is conclusive evidence of public 

I 02. Ibid. at p. 583 
103. AIR 1996 SC 1051 
104. Ibid 
105. (1996) 10 sec 150 
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purpose. In view of the finding that it is a question of expansion of dockyard 

for defense purpose it is a public purpose. " 106 

The right of eminent domain is the right of the State to reassert either 

temporarily or permanently its domain over any piece of land on account of 

public exigency and for public· good. Similarly, in Laxamanrao Bapurao 

Jadhav v State of Maharashtra, 107 the Apex Court observed; 

"It is for the State Government to decide whether the land is needed or is 

likely to be needed for a public purpose and whether it is suitable or adaptable 

for the purpose for which the acquisition was sought to be made. The mere 

fact that the authorized officer was empowered to inspect and find out whether 

the land would be adaptable for the public purpose, it is needed or is likely to 

be needed, does not take away the power of the Government to take a decision 

ultimately." 108 

In Bhagat Singh v State of U.P., 109 the Supreme Court upheld an 

acquisition even when the public purpose to which the land was put was 

contrary to the permitted user under the master plan. The Court held that the 

acquisition was valid but it was for the beneficiary of acquisition to move the 

competent authority and obtain the sanction of the said authority for change of 

user. That it could do only after it got possession of the land on question. 

In Balco Employees union (Regd.) v Union of India & Others, 1 10 the 

Supreme Court has held; 

"It is neither within the domain of the courts nor within the scope of judicial 

review to embark upon an enquiry whether a particular public policy is wise, 

or whether a better public policy can be evoked and the courts would not be 

inclined to strike down a policy at the behest of the petitioner, merely because 

it has been urged that another policy would have been fairer or wiser or more 

scientific or more logical. " 

106. Ibid at p !52 
101. (1997) 3 sec 493 
I 08. Ibid. at p.495 
109. (1999) 2 sec 384 
110. AIR 2002 SC 350 

287 



Role of Executive and the Judiciary in Protecting the Chapter- IV 
Rights of!DPs 

In yet another case of Pratibha Nema v State of MP., 111 the Supreme 

Court observed; 

"A public purpose is involved in acquisition of land for setting up an industry 

in the private sector as it would ultimately benefit the people. However, any 

and every industry need not necessarily promote public purpose and there 

could be exceptions which negate the public purpose. But the satisfaction of 

the Government as to the existence of public purpose cannot be lightly faulted 

and it must remain uppermost in the mind of the court. "112 

Similarly, in Daulat Singh Surana and others v First Land Acquisition 

Collector113 and others, the Supreme Court observed; 

"In the Constitution of India, some guidelines can be traced as far as public 

purpose is concerned, in Article 37. According to Article 39 of the 

Constitution, the State shall, in particular, direct its policy towards securing 

that the ownership and control of the material resources of the community are 

so distributed as best to subserve the common good. The laws made for the 

purpose of securing the constitutional intention and spirits have to be for 

public purpose. The provisions contained in this Part (Directive Principles of 

the State Policy) shall not be enforceable by any court, but the principles 

therein laid down are nevertheless fundamental in the governance of the 

country. It shall be the duty of the state to apply these Principles in making 

law. "114 

In the instant case, the Court further observed that Public purpose is 

not static. It also changes with the passage of time, needs and requirements of 

the community. Public purpose is bound to vary with times and prevailing 

conditions in the community or locality and, therefore, the legislature has left 

it to the state government to decide what public purpose is and also to declare 

the need of a given land for the purpose. The legislature has left the discretion 

111. (2003) 1 o sec 626 
112. Ibid. at p.640 
113. (2007) 1 sec 641 
114. Ibid at p. 656 
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on the government regarding public purpose. The government has the sole and 

absolute discretion in the matter. 115 

What I conclude is Land Acquisition is a bag of mixed feeling. 

Nothing is certain as to what constitutes public purpose. The power of 

compulsory acquisition as described by the term 'eminent domain' can be 

exercised only in the interest and for the people. The concept of public 

purpose should include matter such as, safety, s~curity, health, welfare and 

prosperity, welfare and prosperity of the community or public at large. 

4.SUM-UP 

1) No law actually exists for the protection of the rights of IDPs. In fact no 

executive decision has been taken to protect the rights of IDPs. The 

government has failed to provide them relief and rehabilitation. This response 

of the government is evident from the situation prevailing in the north region 

of India or in the northeastern region of India. Million of people have and are 

still being displaced. The reasons for displacement may be diverse but the 

consequences of it are one, i.e. displacement and loss of livelihood. The States 

have failed in their front of looking after the affected persons and the 

displaced populations are made to spend their live in camps which are lacking 

in basic facilities. 

2) The internally displaced persons who are basically under the care and 

protection of the State authorities are totally dependent upon the authorities in 

providing relief and resettlement which is one of the basic obligation of the 

State after the displacement has taken place. The State needs to have a 

humanitarian approach towards them simultaneously providing them with 

access to food and potable water, basic shelter and housing, appropriate 

clothing and essential medical facilities. 

3) The State authorities have to involve itself with Non Governmental 

Organizations to initiate the task of collecting information of internally 

displaced person. The reason for this is that the Indian Government does not 

115. Ibid at p. 662 
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have any figure for the population which makes the job of providing them 

with rehabilitation and resettlement more cumbersome. The involvement with 

NGOs is more necessary to the study the situation of internal displacement in 

the area concerned as making the return of the affected persons possible. 

4) The court in exercise of its enormous powers should not be called upon or 

guided to undertake governmental duties or functions. The essence of judicial 

review is within a constitutional basic structure doctrine. The role of higher 

judiciary under the constitution casts on it a great obligation as the sentinel to 

defend the values of the Constitution and rights of Indians. The courts must, 

therefore, act within their judicially permissible limitations to uphold the rule 

of law and harness their power in public interest. It is precisely for this reason 

that it has been consistently held by the Supreme Court that in matters of 

policy the court will not interfere. 

5) The decisions of the courts reveal that the courts, in the exercise of their 

jurisdiction will not transgress into the field of policy decision. Whether to 

have an infrastructural project or not; what is the type of project to be 

undertaken and how it is to be executed, are part of policy making process and 

the courts are ill-equipped to adjudicate on a policy decision so undertaken. 

The court no doubt, has a duty to see that in the undertaking of a decision, no 

law is violated and people's fundamental rights are not transgressed upon 

except to the extent permissible under the Constitution. 

6) It can be said here that any challenge to government policy for projects must 

be before the execution of the project is undertaken. Any delay in the 

execution of the project .means overrun in costs and the decision to undertake a· 

project, if challenged after its execution has commenced, should be thrown out 

at the very threshold on the ground of latches if the petitioner had the 

knowledge of such a decision and could have approached the court at that 

time. Just because a petition is termed as PIL does not mean that ordinary 

principles applicable to litigation will not apply. 

7) There are three stages with regard to the undertaking of infrastructural 

projects. One is conception or planning, second is decision to undertake the 

project and the third is the execution of the project. The conception and the 
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decision to undertake a project is to be regarded as a policy decision while 

there is always a need for such projects not being unduly delayed, it is at the 

same time expected that a thorough study as is possible will be undertaken 

before a decision is taken to start a project. Once such a considered decision is 

undertaken, the proper execution of the same should be taken expeditiously. It 

is for the government to decide how to do its job. When it has put a system in 

place for the execution of a project and such a system cannot be said to be 

arbitrary. 

8) In respect of public projects and policies which are initiated by the 

government the courts should not become an approval authority. Normally, 

such decisions are taken by the government after due care and consideration. 

If a considered policy decision has been taken, which is not in conflict with 

any law or is not mala-fide, it will not be in public interest to require the court 

to go into and investigate those areas which are the functions of the executive. 

For any project which is approved after due deliberation, the court should 

refrain from being asked to review the decision just because a petitioner filing 

a PIL alleges that such a decision should not have been taken because an 

opposite view against the undertaking of the project, which view may have 

been considered by the government is possible. 

9) The courts also feel that putting mere allegations of failures and lapses on the 

part of the government in providing relief measures to the displaced victims is 

not a ground for substitution of the government machinery. At times, the 

government is unprepared for disasters but this does not mean that we attribute 

failure to the government machinery. In work of such nature of providing 

relief and rehabilitation, administrative lapses are likely to happen, such lapses 

are likely to happen but such lapses require immediate attention and are 

worthy of rectification. 

1 0) The need of the hour is sustainable development, which is to strike a balance 

between developments on the one hand and hazards which such development 

tend to cause. Various judgments of the courts also reveal the fact that there is 

a need to create harmony between the two, since, neither one can be sacrificed 

at the altar of the other. Peace, security, stability and respect for human rights 
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and fundamental freedoms, including the right to development, as well as 

respect for cultural diversity, are essential for achieving sustainable 

development and ensuring the sustainable development for all. 

11) Public purpose cannot and should not be precisely defined and its scope and 

ambit be limited as far as acquisition of land for the public purpose is 

concerned. Broadly speaking public purpose will include a purpose in which 

the general interest of community as opposed to the interest of an individual is 

directly or indirectly involved. Individual interest must give way to public 

interest as far as possible in respect of acquisition of land is concerned. 
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