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PROLOGUE:

After having assessed the international scenano regarding the
protection of right-, of the Persons with Disabilities we have noticed '\Orne
convergences as well as divergences. The vast international legal framework
consisting of Declarations. Conventions, Conferences, Statutes-- all contributing
in their respective ways in the protection of the rights of this class of vulnerable
people

In the previous chapter. we have discussed the various civil anti-

discrimination legislations. India too has legislations dealing with the protection
of the rights of the persons with disabilities. In fact the Constitution of India
also lays down provisions ensuring equality, freedom, justice and dignity of
every individual and implicitly mandates an inclusive society for all including
persons with disabilities.

Though the most comprehensive legislation is The Persons with

Disabilities (Equal Opportunities, Protection of Rights and Full Participation)
Act, 1995, there are some other major as well as minor laws which need to be

discussed here. Since human rights is not merely confined to availability or
enjoyment of right to food, shelter, education or employment but also extends to
those particular requirements that are essential for the enjoyment of the basic
rights. the absence of which shall render the existence of the basic human rights
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of no effect. The major Laws include--- The Mental Health Act of India, 1987.
The Rehabilitation Council of India Act, 1993 and The National Trust for
We{fare of Persons with Autism, Cerebral Palsy, Mental Retardation and
Multiple Disabilities Act, 1999. The minor laws regarding this subject matter

include--- The Workmen's Compensation Act. /923, the Employees' State
Insurance Act, 1948, The Factories ;\ct /1)48, The Plantation Labour A cr. 195/.
The Mines Act, 1952, The Motor Vehicles Act, ]1)88, The indian P!:'TWi Code.
I 862. the Public Liability Insurance Act, 1991, Juvenile Justice (Care mul
Protection of' Children) Act. 2000, Income Tax Act, /961 amongst others.

fn this Chapter we shall discuss the constitutional provisions as
well as the major laws on the area in detail (except The Persons with
Disabilities (Equal Opportunities. Protection

r~f

Rights and Full Participation)

Act, 1995. which shall be discussed in the succeeding chapter), including the

delegated legislation concerning these particular areas of study. So far as the
minor law-. are concerned the

Workn1e11 's

Compensation Act, 1923 is by far the

most important The other laws deal more with the preventive aspect and are of
limited application, hence only a small discussion of the relevant provisions
shall suffice. This Chapter intends to focus on areas of mental health,
rehabilitation of disabled persons through constitution of a statutory body, and
dealing with persons with Autism. Cerebral Palsy. Mental Retardation and
Multiple Disabilities through the formation of a national trust. In fact the
Persons with Disabilities Act of 1995 have not covered the area of mental
health. Further the minor laws too cover a variety of areas that have not been
adequately dealt with by the aforesaid Act. However, the major and minor laws
too are not proficient enough to address every human rights aspect of the
disabled population.
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A. CONSTITUTIONAL GUARANTEES FOR PERSONS WITH
DISABILITIES:
Equality, dignity, sovereignty and liberty are the founding on
which international human rights law is premised. These ideals have amply
intluenced the elementary law of democratic polity and are echoed m
Constitutions of most democratic nations counting India as welL The
Constitution of India premised on the principle of social justice and human
rights. The Preamble, the Directive Principles of State Policy and the
Fundamental Rights enshrined in the Constitution stand testimony tu the
commitment of the State tu ih people. These provisions envisage a very positive
role for the Scatc in the upliftment of the status of disadvantaged groups.

1

The opening words of the Preamble of the Constitution are "We,
the people of India" The word "people". used in the Preamble. itself indicates
that no discrimination was envisaged hy the Constitution makers amongst the
people of India on any ground whatsoever: be it religion, race, colour, creed.
caste or even disability. People suffering from disability, whether they were
blind, physically disabled or even mentally retarded, were included in the word
''people" and an assurance was given in the Preamble "to secure to all its
citizens: justice, sociaL economic and political" as also equality of status and of
opportunity and to promote fraternity so as to uphold the dignity of the
2

individual. Further, the Preamble to the Constitution of India expressly declares
to, " .... secure to all citizens; Justice, social, economic and political; Equality of
status and of opportunity; and to promote among them all Fraternity assuring
the dignity of the individual and the unity and integrity of the Nation.

l. Anuradha Mohit. Meera Pillai, Pratiti Rungta. "Rixhts o{the Disabled". l st Edition (National
Human Rights Commission, New Delhi, 2006) p. 17
2. For details on the Speech delivered by Hon'hle Chairperson of the Rajasthan Human Rights
Commission un Disabled Day. visit http://rshrc nic.inlhtm/e-SpSagir-E%201/.htm. accessed on
12 .\.200~
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Hence although the Constitution of India does not specifically
forbid prejudice on the ground of 'disability' but includes non-discriminatory
provisions. which pledge equality and equal opportunities for all citizens ..I At
the time when the Constitution was being framed, a provision bad been
incorporated that special legislation can be made for \Vomcn, children and for
the advancement of those belonging to the socially and educationally back\vard
classes of citizens or for the Scheduled Castes and the Scheduled Tribes.

1

Unfortunately at that point of time there was lack of public as well as national
awareness regarding the cause of the disabled, and hence there was no provisiOn
made for any special legislation in favour of the disabled as in the case of
women. children and those belonging to the backward classes. However, Part Ill
of the Constitution of India provides for fundamental rights available to all
citizens nf India taking into account people with physical and mental disabilities
as well These rights relate to the wide array of rights which citizen enjoys by
way 1 ll constitutional guarantees ~ The Constitution explicitly commands the
state tn endeavour for an egalitarian society founded on equality, liberty and
welfare ideals. It not only guarantees right to life and personal liberty but also
directs the state to make effectual provisions for securing the right to work, to
education and tn public assistance, in cases of unemployment, old age, sickness
and disablement, and in cases

0f

11

other unmerited want. The Constitution also

directs the State to make certain that disability does not turn out to be a rationale
to refute to any citizen opportunity for securing justice. 7Here it would be useful
to examine the various Constitutional provisions that apply to non-disabled as
well as disabled persons.

3. Sadiq Aha mad J ilani Syed. ..Legal Framework for Social Integration of Persons with
Disabilities" in Infra Chapter 2 note 6, pp. 154- 167 at p. 159
4. Constitutinn of India. Article 15nl & (4).
5. Gautam Ranergee. DisabilitY and the Law. Commercial Law Puhlishers (2005). p. 145
6. Supra note I at ibid
7. !hid
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(a)

Equality and non-discrimination

In order to achieve the objectives set out in the Preamble through
the mechanism of the Constitution, certain very important and relevant
provision were incorporated as, for example, Articles 14, 15 and 16
guaranteeing equality before law and equality of opportunity for all citizens
in matters relating to employment or appointment to any office under the
State.R Articles 14 to 18 constitute the right to equality. Article 14Y ensures
that all persons are equal before the law and that equal protection of the law
will be available to all persons within the territory of India irrespecli ve of
their ability or disability. Equal protection implies equal protection in
similar circumstances in privileges conferred as well as liabilities imposed.
The thought is not to give equal treatment to the unequal, save there is a
coherent relation to the object sought to be achieved by the law. Thus

Article 14 forbids discrimination between persons who are substantially in
similar circumstances or conditions. It does not forbid different treatment of
unequal. Hence application of the same laws uniformly to all of them will,
therefore, be inconsistent with the principle of equality. 10 Therefore, this
implies that the concept of equality enshrined in Article 14 of the
Constitution of India itself enjoins duty on the state to bring about a
situation where the fundamental rights can be exercised on the footing of
equality. It follows: therefore, that a disabled person is entitled to a right to
be placed at a level at which he can enjoy the rights. 11

8. Supra note 2
9. Constitution of India, Article 14, Equality before law- The State shall not deny to any person
equality before the law or the equal protection of the laws within the territory of India.
I 0. V.N. Shukla. Constitution of' India. 101h Edition. (Eastern Book Company, 2007). p. 38
II. A.K.Sikri. Human Rights of the Disabled: World in a Slow Motion, Journal of
Con vtitutional and ParliamentarY Studies: Vol. 38. Number 1-4: January- December 2004. pp.
1-49. at p. 9.
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Even Article 15 enjoins that "no citizen shall on grounds only of
religion, race, caste, sex, place of birth or any of them, be subject to any
liability, restriction or condition with regard to- (a) access to shops, public
restaurants, hotels and places of public entertainment; or (b) the use of wells.
tanks, bathing ghah, roads and places of public resort maintained wholly or
partly out of State funds or dedicated to the use of the general public.'" Thus
disability will not by itself amount to a liability or restriction with regard tu
access to any of the places aforesaid. However the publics facilities mentioned
m Article 15 are designed on the assumption that every person is able-bodied
who can walk. hear. see 0r use their limbs devoid of any physical or mental
disability

1

?

While many marginalized social groups have been able to project

their specific social experiences of discrimination and their aspirations onto
the wider social plane for discussion and debate, interventions from the
disabled have been minimal as they lead dispersed social lives that make their
discnmmation appear as individual problems. This is exemplified in the
Constitution of India that prohibits discrimination on grounds of religion.
race, caste, sex or place of birth under Article 15, hut does not explicitly
mention persons with disability as a group to be protected against
discrimination.

11

Article 16 guarantees equality of opportunity to all citizens in the
matter of appointment in any office or other employment under the State. The
exception to this rule of equal opportunity has also been stated. Thus under
this article every citizen has a right, whether disabled or not to apply for any
post under the government of and the right to be considered on the merits for
the post applied for. What has been guaranteed is equality of opportunity and
not any right to be appointed to the post under the State. Though there has

12. Supra note 1
!.~ [ntroduction. National Human Rights Commission Disabilitv Manual. (National Human
Rights Commiss10n. New Delhi. 2005 ). pp. 3-X at p. -+
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been no uniform response regarding 'reservation· as a way to secure equality
among unequal, the judiciary has had several instance to scrutinize the
legitimacy of such concept as well as its consistency with the right to equality
as enshrined in the Constitution. 14 However the most remarkable judgement
which is exemplary in putting to rest all controversy is Indm Swahney v.
Uniun of India. 1'This case is held to be of particular significance for persons
with disability as the Supreme Court reviewed the issue of reservation, taking
into account the legality of reservation in favour of the disabled who have not
been explicitly covered under Article 16 of the Constitution. The Court
observed:
mere formal declaration of the right would not
make unequals equal. To enable all to compete with
each other on equal plane, it is necessary to take
positive measures to equip type disadvantaged and
the handicapped to bring them to the level of the
fortunate advantaged. Articles 14 and 16(1) no doubt
would by themselves permit such positive measures
in favour of the disadvantaged to make real the
equality guaranteed by them."

The comment of Krishna Jyer J. in Jagdish Saran v . Union of
india

10

also needs to be mentioned here. It was observed that even apart from

Articles 15( 3) and 15(4 ), equality is not degraded or neglected where special
provisions are geared to the larger goal of the disabled getting over their
disablement consistent with the general good and individual merit.

Article

17

17

puts

forward

two

declarations.

Firstly,

"untouchability" has been abolished and its practice in any form has also been
forbidden; and secondly, it declares that enforcement of any disability as a
14. Ibid. Chapter 3-The Indian Scenario. pp.27-3X at pp. 27,28
15. AIR 1993 SC 477
16. ( 1980) 2SCC 768; AIR 1980 SC 820
17. Constitution of India, Article 17: Abolition of Untouchability--- "Untouchability" is
abolished and its practice in any form is forbidden. The enforcement of any disability arising out
of Umouchabillly shall be an offence punishable in accordance with law.
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result of untouchability shall be an offence punishable in accordance with law.
The word 'untoucahability' has not been used in this article in its literal or
grammatical sense, but refers to those regarded as untouchables in the course
of historical development. Though the literal construction of the term would
take into account persons who are treated as untouchables either temporarily
or otherwise for various reasons, such as their suffering from an epidemic.
contagious disease or on account of social observance such as are associated
with birth or death or on account of social boycott resulting from caste or
other disputes.

18

Thus persons with disability, whether physical or mental may

also find themselves as victims of the practice of untouchability.

19

Hence this

Article too implicitly provides that the State should take all reasonable steps to
ensure the abolition of untouchability in all its forms, irrespective of his
physical or mental status.

(b) Right to Freedom

Artic!l:' /9 guarantees the

SIX

fundamental freedoms that are

exercisable by them throughout the territory of India and include---freedom of speech and expression; freedom of assembly; freedom of
association; freedom of movement; freedom of residence and settlement;
and freedom of profession. occupation, trade or business. However the six
freedoms are not absolute. Absolute individual rights cannot be guaranteed
by any modern state. If citizens were given total and unconditional liberty
without any social control the consequence would be ruin. Thus the
guarantee of each of the aforesaid rights is hence constrained by the
Constitution itself by bestowing upon the State an authority to impose by
law reasonable restrictions as may he necessary in the larger benefit of the
society. The limitations on these freedoms are contained in clauses 2 to 6 of
IS. Supra note I 0 at p. 96
19. Supra note 5 p. 141\. 14i.J

170

Article 19 of the Constitution.

20

Reasonable restrictions can be placed on

grounds of sovereignty and integrity of India, security of State, friendly
relations with foreign States, public order, decency or morality, contempt of
court, defamation. incitement to offence. breach of peace, etc Thus this
Article intends to provide the ''fabric of free and equal democratic
society ·· 21 This Article is available to both disabled as well as non-disabled
and no disabled person can either be deprived of the freedoms assured by
this Article, nor evade the restrictions by reason of his/her disabled status.

(c) Protection o(li(e and persona/liberty
Article 21 22 though couched in a negative language. confers on
every person the fundamental right to life and personal liberty and a person
l:an be depri vcJ of his life and personal liberty if two conditions are complied

with. firstly. there must be a law: and secondly, there must he a procedure
prescribed by that law, provide that the procedure is just, fair and reasonable.
Right to life has a very wide ambit and includes the right to live with human
dignity, the right to minimum subsistence, the right to livelihood, right to
shelter as well as dignity of a person. The expression personal liberty implies
freedom from physical restraint of a person and includes the right to move
about freely, right to privacy, right to free legal aid, right to speedy trial, right
against solitary confinement, etc. In fact, though this Article only directs that
no person shall be dispossessed of his life and liberty except according with
law, the construal given to expressions 'life' and 'liberty' have invented so
many rights. The negative language of Article 21 and use of the word

20. Dr. J .N .Pandey. Crmstitutional Lall' of fndia. 38'h Edition. (Central Law Agency. 2002 ). p
151
21. Supra note 3 at p. IS
22. Constitution of lndia. Article 21: Protect ton of life and personal liherty ---No person shall h.:
deprived of hi-; life or fK:r~on:d lihcrt\ cx~·cpt aL·L·nnling ((l procedure t:stahllshed by Ia\\
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'deprived' was supposed to inflict upon the State the negative duty not to
interfere with the life or liberty of an individual without the endorsement of
law, activist judges have now imposed an affirmative obligation upon the
State to take steps for ensuring to the individual a enhanced pleasure of his life
and dignity. With this outlook of the judiciary in interpreting Article 2! cll1d
taking human rights in terms of human development, foreseeable conclusion
would be that even persons suffering from disability have fundamental 1 ig_hh
in the form of Article 21 to enjoy their life and freedom, notwithstanding
physical or mental disabilities and cnJoymg other nghts warranted to the
people nf this country n In short the Constitution pledges "Right to Life··

lt

all ih citizens which means that every person including disabled ha.-, a nght to
live with dignity. This also implies that the ''Disabled" like other citizens or
people, possess all the basic human rights particularly because they are
"Human Beings"·'·1

Environmental pollution has been one of the mayx causes of
pollution in the modern world, which is also one of the causes of disability.
The Supreme Court expanded the Fundamental Right under Article 2 I to
include environmental protection and health.

Since taking appropriate

precautions can prevent disability, hence the judiciary has stepped forward to
address the situation. In Ganga Pollution (Tanneries) Case i.e. M. C. Mehta v.

Union of lndia, 25 the court observed, "We are conscious that closure of
tanneries may bring unemployment, loss of revenue, but health and ecology
have greater importance to the people." 26 Environmental protection is

2:i. Supra note I at p. ~
24. Supra noll' 4
25. ( 19X7) 4 sec 463
26. Dr. Padma. "Environmental Pollution and Disahility---Its Dimensions". Indian Bar Rn·ieH·.
Vol. 27 n &4) 2000. pp. 217 -22X at p. 223
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necessary for the fundamental right to life was reiterated in L.K. Koohval v.
State (~f Rajasthan, 27 Kinkri Devi v. State of Himachal Pradesh,

28

etc.

(d) Other Fundamental Rights

Apart from the above fundamental rights, the fundamental right.;
under Articles 20 (Protection in respect of conviction for of.fences); 21. A
(Right to education); 22 (Protection against arrest and detention in certain
mses): 23 (Right ag(Jinst exploitatioll); 24 (Prohibition in employment of
children ill factories

l!fc. ):

25 (Right to frt'edom of' religion); 26 (F'reedom

/(J

manage reli?,ious i4f'air.n: 17 (Freedmn as to pavment of taxes for promotion
of

WI)'

particular religion); 28 {Freedom as to attendance at religious

instruction or religious \Vor.<;hip in certain educational institutions); 29
(Cultural and t'ducational rights--Protection

r~(

interests of 1ninorities); 30

(Right ofminoritr to eswblislz and udminister educational institutions); and 32
(Right to Constitutional remedies--Remedies for er{j(Jrcemcnt of' rights
cm~f'erred

hv this Part)

are enjoyable by the disabled along with the non-

disabled.

(e) Directive Principles o(State Policy and Disability Rights:

Directive Principles as laid down in Article 38-47 of the
Constitution are guaranteed to each and every citizen. However, Article 41 is
the only Article in the entire Constitution that spells out the term
'disablement'. Apart from Article 41, Articles 39, 42, and 4 7 impliedly
provide certain assurances to be initiated for the prevention of disability.
However these Articles nowhere use the term 'disability', whether physical or
mental.
27. AJR IYXX Raj '
28 AIR IYX8 H.P. 4
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Article 41 29 directs the State to make effectual provtsJons

!11

order to secure the right to work, education and public assistance in case

or

unemployment, sickness and disablement. The expression 'in other cases of
undeserved want' also relates to persons with disabilities and furthermore
takes in its S\Veep disabilities as are being steadily acknowledged by the
medical world.' 0 Though, Article 41 does not confer a justiciable right, the
Supreme Court has, by its own interpretation. bearing in mind the goal of
socio-economic, held that the Courts should so interpret a statute as will
advance the objective underlying Article 41. 31

/\.rticic 38 though provides that the State shall endeavour to

promote the welfare of the people by securing and protecting the social order
in which sociaL economic and political justice shall prevail; inequality of
income have to be minimized and equal facilities and opportunities have to be
made available to individuals and groups of people living in different areas or
engaged in diverse occupations The assurance is available

to

disabled as well

as non-disabled, whether men or women. The idea is that the State will play
the role of a welfare model and create a social order except which political
democracy will be meaningless. But the provision of clauses (e) and (f) of this
Article surely speaks of steps to he taken to prevent disability in every Indian.
While clause

(f)

provides that ''that the health and strength of workers. men

and women, and the tender age of children are not abused and the citizen are
not forced by economic necessity to enter avocations unsuited to their age or
strength"; the clause implies that no person whether, male, female, tender
children or workers shall be abused in any manner and none of them is

29. Constitution of India. Article -1-1: Right to work. to education and to public assistance in
certain cascs~the State shall, within the limits of its economic capacity and development. make
effective provision for securing the right to work, to education and to public assistance in cases
of unemployment. old age. sickness and disablement.
30. Supra note 3 at p. 15X
31. Jacoab M. Puthuparamhif v. Kerela WaterSupply ( 199(}) I SCC 2X=ARI 9l)O SC 222X.
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coerced to take up any avocation which is harmful for their age as well as
strength. Therefore any act or avocation whish shall pose a threat to ones
health shall be prevented to be taken up. In M.C. Mehta v. State of Tamil
Nodu

32

•

it has been held that in view of Article 39 the employment of children

within the match factories directly connected with the manufacturing process
of matches and fireworks cannot be allowed, as it is hazardous. Children can,
however, be employed in the process of packing but it should be done in area
away from the place of manufacturing to avoid exposure to accidents. Thus
this step to stop children from being employed in hazardous empioyment is to
prevent future disablement of such children or disability as a result of
accidents. Similarly clause (f) also aims to protect the children and youth from
any harmful effects that might affect their physical or mental capacities.

Article 42 n directs the State to make all efforts to secure just and
humane conditions of work and maternity relief. Physical disability
condition which

IS

IS

a

not always acquired. If a pregnant mother is not looked

after well and during the period of pregnancy, does not get proper
nourishment. the embryo may not fully develop and some deformity may set
in some part of the embryonic body. Children born in such condition, after full
period of gestation. may have either visible or latent deformity which.

c1:-.

the

child grows in age. may make him a disabled child. What is. therefore.
necessary is that full care must he taken of mother and child both of the pernatal and post-nata] stages. 34 Hence the provision is meant to protect every
person engaged in any profession to be safeguarded in his place of work so
that he is not exposed to any danger, which might affect his well-being and
thus save him from probable disablement, which might ensue due to lack of
32. ( 1YY 1) 1 sec 2X3.
33. Constitution of India. Article 42: Provisions for just and humane conditions of work and
maternity relief- The State ~hall make provision for securing just and humane condition~ nf
\\\lfk and maternity H.:lid.
14 Supra note ~
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such provision. Similarly maternity relief to a would-be mother would also
result in her giving birth to a healthy child. Accordingly Maternity Benefit Act
1961 has been framed to entitle workingwomen to maternity leave.

Article 47~-" enjoins upon the State to raise the level of nutrition,
the standard of living of the people and also improve public health. The State
shall particularly proscribe the consumption of intoxicating drugs or drinks,
detrimental to health except for therapeutic purpose. Thus this Article also
intends to protect the health of its citizens so as to prevent future disablement,
whether due to lack of nutritiOn or due to accidents or physical or mental
degeneracy owing to use of mtox1cating drugs or drinks.

Finallyc Artic·le 249 of the Constitution empowers the Parliament
to legislate on any subject falling in any list in order to fulfill its international
uhligation-,. Consequently the Persons with Disahilities Act 1995 was framed.
Thus, a perusal of the above lines reflects the constitutional
norms in protection of human rights of the persons with disability, which is
more implied in the Directive Principles of State Policy. The Fundamental
Rights are somewhat silent on the wants of this vulnerable group. The
Constitution in Articles IS and 16 prohibits discrimination in the matter of
employment and access to public facilities on grounds of religion, race, caste,
sex and place of birth, but is silent on disability. Where 'Human Rights
Model' is the want of the day, reliance on the 'Medical Model' surely echoes
the apathy of the lawmakers. Although, rights covered under Article 14 to
Article 32 form parts of fundamental/enforceable rights and Article 36 to
35. Constitution of Inuia. Article 47: Duty of the State to raise the level of nutrition anu the
standard of living and to improve public health-The State shall regard the raising of the level
of nutrition nnd the standard of living of its people and the improvement of public health as
among its primary duties and. in particular. the State shall endeavour to bring about prohibition
of the consumption except for medicinal purposes of mtox1cating drinks and llf drugs whish arc
i njuriou-; to health
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Article 51 comprise directive principles and are theoretically non-justiciable.
However, in Article 37, the Constitution clarifies:
(a) That the directive principles are fundamental in the governance of the
country, and
(b) It shall be the duty of the State to apply these principles in making la\vs.
In view of these obligations, disability has been an integral component of
policy plannning. There appears to be a complete unanimity of judicial
opinion that the Directi vc Principles and the Fundamental Rights arc interrelated and interdependent. The Supreme Court of India declared, "The
directive principles contained in Part IV constitute the stairs to climb the high
·c::difice of a

souali~lic

State and the fundamental rights are the means through

which one (·an reach the top of the edifice .. , Highlighting the significance of
the Directive Principles, the Supreme Court stated, in Kesavananda Bharati,
rhat it i.-; relevant in

th1~

context to remember that in building up a just social

order it ts -;ometirnes Imperative that the Fundamental Rights should be
suhnrdmated

t11

the DirectJve Principles. lh

Thus courts in India particularly the Supreme Court of India has
played a very significant role in giving an extensive and comprehensive
interpretation of these principles in relation to fundamental right-. In add it i1 lll
by balancing the Directive Princtpks with the Fundamental Rights. the Apex
Court has put the argument of economic capability at rest and has fairly paved
way for the safeguard of all life related rights devoid of difference of
immediate or progressive nature of realization. Hence where the judiciary has
in its various decisions reiterated a positive approach in securing the rights of
the disabled, taking a cue from it, the Constitution must also be reasonably
amended to include and address the needs of the persons with disabilities. It ts
unfortunate that after sixty years of independence and almost the same period

-~o.

Supra note I al p. 20
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since the Constitution has been enacted; there is not a single provision which
specifically aims at securing the human rights of the persons with disabilities.
Where Constitution is the supreme law of the land, its ennui towards this issue
surely pinches. Particularly after India's ratification to the UN Disability
Convention it needs to bring: about the necessary changes as a responsive
nation.

B. MAJOR LAWS ON THE PERSONS WITH DISABILITIES:

As already mentioned, apart from The Persons with Disabilities
rE'(JfWI Opponunities, Protection of Rights and Full Participation) Act. /995.

which

j-.;

the must 1mportant legislation concerning the disabled persons. there

are three other statutes which also address the issue. India has been a signatory
!(l

all the major international instruments dealing with the mental and physical

well being of the persons with disabilities. An analy'>is pf The A1ento! !leu/th
Act of india. /98? The Relwhilitarion Council of India Act. /49.< and f/11
National Trust for We({are of Persons with Autism. Cerebral Pals\, l\1/emal
Retardation and Multiple Disuhilities Act, 199CJ shall he undertaken to asses-.;

the role of these three statutes in protecting the need of the disabled Jot.
pm1icularly from the human rights point of view

(a) The 1l1ental Health Act of India, /987 37 : An Overview--

(i) Mental health and human rights:

The World Health Organization defines health as "a state of
complete physical, mental and social well-being and not merely absence of
disease or infirmity". Hence the stress is laid on physical as well as mental
and social health. Unfortunately, the instances of mental disorders are

37. Act No 14 of llJIS7. dt. 22-:'i-llJIS7

!78

augmenting and maJor mental disorders are taking an immense toll in all
societies resulting in human sufferings, disability and loss of community
resources. ~R In India, 40-50 million people are in need of mental health care.
The attitude of the society towards a person with mental illness has been one
of hatred and contempt. Persons acquiring mental illness are stigmatized and
they have to swallow the anguish of neglect and deprivation all through their
life. It is very disheartening that in this age of human rights where measures
have been taken to recognize the rights of ordinary citizens, including
prisoners, the requirements of mentally sick have been ignored and they are
compelled to live the life of 'non-human beings'. Mentally ill persons are
treated differently in educational institutions and are shorn of the basic human
rights that other people enjoy under similar circumstances.

34

Thus, the mentally ill persons ought to have similar privileges as
enJoyed by average human beings. This connotes a right to improved and
more accessible care, facilities for good recovery and better hopes for
reintegration in the social order. But it is the stigma, residual disability and an
approach of prejudice towards them; and most outstandingly, the inability of
the mentally ill to protest against exploitation have all made basic human
rights of the mentaiJy iJI a key concern. Consequently, the human rights of a
mentally Ill person are twofold-firstly, to endow them with the same
privileges as enjoyed by other members of the community, and secondly,
ensuring them defence against exploitation. Such exploitations include
economic, sexual, physical, verbal and other forms of abuse and degrading
treatment. 40

38. Shalu Nigam. '' Patient's Right and Mental Health Care". Lef!,al News and Vinr.1, vo1.15
no.4 (April, 2001 ), pp. 2-3 at p. 2
1.9 Suhhash Chandra Singh. ··Neglect of the Rights of Mentally Sick in the Age of Human
Rights", Lef!,al Nn<v·s and Vie1n. vol. 17 no. <) ( Septernher. 2003 ). pp . .19-41 at p. 39
.HJ Supra note 2fi at ihid
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(ii) Backdrop and object C<f the Act:
The earliest Act regulating mentally ill persons or

"lunatic~o, ..

as

they were termed under the Indian Lunacy Act, 1912. With the advancement
made in medical science and social thoughtfulness of the nature of this illness, it
became indispensable to have a fresh law with provisions for treatment of
mentally ill persons in accordance with the new approach.'i 1 The Government of
Tndia had initiated the National Mental Health Programme in 1982 with the
objective of improving mental health services at all levels of health care
(primary. secondary, and tertiary) for early recognition, adequate treatment and
rehabilitation of the patients with mental health problems within the community
and in thr hospitals. However. the programme did not make much headway
either in the Seventh nr the Eighth Plan. Mental hospitals remained in poor
shape. The States could not or did not provided sufficient funds for those
mentally ill requiring in patient treatment despite the Supreme Court having
directed the C'entre and the States to make necessary provision for these
hospitals so that the mmates do get humane and appropriate care.

12

Hence a duty to establish, maintain and supervise mental health
facilities by the Governments under a legislated Act was considered a
progressive step, more effective than mere recommendations or suggestive
programmes. The requirement was finally met in !987 with the enactment of
The Mental Health Act. But in spite of the Act being drafted in 1987, it came
into effect in every State and Union Territory in April 1993. Divided into ten
chapters and ninety-eight sections, the long title of the Act lays down that, the
Act intends to "consolidate and amend the law relating to the treatment and

care of mentally ill persons, to make better provision with re.spect to their
property and qffairs andfor matters connected therewith or incidental thereto."

~I. Supra note 3 at p. 317
42. Source: Ninth Five Year Plan. Government of India.
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(iii) Meaning qf Mental Health under the Act:

Although the Act deals with ·mental health', the Act neither
defines 'mental health' or 'mental illness'. However the Act as per section 2 (I)
defines 'mentally ill person' as a person who is in need of treatment by means
of any mental disorder other than mental retardation. While mental disorder'>
require treatment ranging from mild neurosi" to violent psychoses. a!l the-,l'
disorders do not require in-patient treatment. The definition given in the Act
says that only those persons are mentally ill who are exposed to psychiatric
treatment. But looking at the wide range of mental disorders, the definition does
not ret1ect that only in-patient persons will be described as mentally s1ck within
the purview uf the Mental Health Act, 1987. Hence in terms of this meaning,
unc is

L~onsidered

mentally disordered person hy reason of the simple fact that

he or she is in need of psychiatric treatment or one who receives psychiatric
care. This definition is therefore insufficient as it leaves out many people who
for one reason nr the other who are potentially diagnosable as mentally ill.'~'

( i v) Rights under the Act:

The rights of a mentally ill person may be summarized under the
following heads:

J.

Right to admittance into and discharge from psychiatric hospitals or
. . nursmg
. homes -14
psyc h1atnc
The Act makes provision for psychiatric hospitals and nursing

homes, it provides for the establishment or maintenance of psychiatric
hospitals or psychiatric nursing homes by the Central or State government
·B. Subhash Chandra Singh. "Legal and Ethical Rights of Persons with Mental Disability'',
Indian Socio-Legal Journal, vol. 32 ( 1&2), (2006), pp.27-40 at p. 28
44. Mental Health Act. 1987, Section 2(t)--"psychiatric hospital" or "psychiatric nursing home"
means a hospitaL or as the case may be, a nursing home established or maintained hy the
Government or any other person for the treatment and care of mentally ill persons and includes
a convalescent home established or maintained hy the Government or any other person for such
mentally ill per-;nns: hut does not include any general hospital or general nursing home
established or maintained hy the Government and which provides also for psychiatric services.

within the limits of their jurisdiction.-~:" It also provides for establishment of
psychiatric hospitals or psychiatric nursing homes by any private citizen only
on holding a valid licence under the Act. 46 A right to be admitted, treated and
taken care of in a Psychiatric hospital or Psychiatric nursing home
established or maintained hy the Government or any other person for the
treatment and care of mentally ill persons (other than general hospitals, or
nursmg homes of the Government). Treatment at Government hospitals and
nursing homes mentioned above can be had either as in patient or as outpatients. Even mentally ill prisoners and minors have a right to treatment in
psychiatric hospitals or psychiatric nursing homes of the Government.
Minors who are under the ag\: uf 16 years, persons who are addicted to
alcohol or uther drugs which lead to behavioural changes and those
convicted uf any offence are. entitled to admission, treatment and care in
-;eparate Psychiatric hospitals or nursing. homes established or maintained by
the Government. provision has also been made for the treatment of mentally
dl persons in the psychiatric hospital I nursing home. as an out - patients, in
case his condition dies not warrant his admission or an in- patient.

47

So far as admission and detention is concerned the Act deals
with admission on voluntary basis. admission under special circumstances
and admission with reception orders. Mentally ill persons can seek voluntary
admission in such hospitals or nursing homes 4 ~ and minors can seek
admission through their guardians. 4 l) Section 18 lays down the detailed
procedure for discharge of voluntary patient from the psychiatric hospital or
psychiatric nursing home. Relatives of mentally ill persons on behalf of the

45. Ibid, 5)ection 5
46. Ss. 6, 7. X. 'J. I I. 12 provide The procedure of making the application for licence. the grant
or refusal of licence hy the licencing authority. duration and renewal of licence. revocation of
licence; and. appeal in case when: a licence has het:n refused has also been laid down.
47. Section 14
4X. Ss. 15 and 17
-+9. Ss 16.
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latter can seek for admission. Any mentally ill persons who does not, ur is
unable to, express his willingness for admission as a voluntary patient, may
be admitted and kept as an in-patient in a psychiatric nursing hospital or
psychiatric nursing home on an application made in that behalf by a relative
or a friend of the mentally ill persons if the medical officers-in-charge is
satisfied that in the interest of the mentally ill persons it is necessary so to
do.

50

Unfortunately the percentage of involuntary admissions is often found

to he very high and the provisions of Section 19 which permits admission
under certain special circumstances by a relative or a friend arc being widely
abused. Applications can also he made to the local magistrate for grant of
reception orders."' 1 At the same time the Act seeks to control admittance to
for mentally ill persons who either do not have sufficient understanding to
seek treatment willingly and consequently remain neglected but also to care
for such persons and their rights whilst they are detained in these hospitals or
nursing homes.

Although establishment of licencing authorities, proviston for
new hospitals and out-patient care, simple procedure for admission and
discharge of mentally ill person to and from hospitals are a few of the
significant changes to the old Lunacy Act of 1912, the basic limitation of the
Act relates to its perception of institutional care as the sole arrangement for
the care and safeguard of mentally ill persons. Above all, due to the lack of a
proper review mechanism of involuntary admissions, the likelihood of human
rights violations increases by leaps and bounds, since all resolutions regarding
admission, type of treatment and release are decided either by professionals or
family members. As a matter of fact the Act leaves enough space for the abuse
of power by the police, medical officer or magistrate. Further licencing
50. S. 19.
SIS. 20
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authorities do not have a doctor, who would surely be the best judge to
ascertain the facilities and services of the psychiatric hospitals/psychiatric
nursing homes. Leaving out General Hospitals and Health Centres from the
purview of treating mentally ill persons, the Act rules out the provision of
better health care, particularly in the rural

area~

where Health Centres are the

only provision of health care. Although the Act lays down an easier discharge
procedure, but there is no stipulation regarding post discharge care and
rehabilitation of patients. The Act misses on the penalties, if the relatives and
officers request unnecessary detention of a person in such hospitals. The Act
also does not point out that in cases \Vhere no reiative comes forward for
discharge of patient. for what period he/she will be detained and even if the
Govt. bears the expenses then what is the maximum period of such
forbearance. The Act also adopts a separate approach for Government and
Private Hospital<; In India. the psychiatric hospitals or psychiatric

nursin~

homes work as custodial centres only. There are reports that mental lithpl!ai"
arc puorly lighted. uncomfortable, crowded. unsanitary and inadequatelv
staffed. patients are chained and often suffer cruel treatment.'<? There dre
scarcely any meaningful attempts to assimilate them in the mainstream of
society. Rehabilitation, occupational therapy and social integration are equa!h
poor. Many mental hospitals are detrimental to the self-esteem, sense
.
.
~ \
pnvacy
an d autonomy ot' patients.
·

ul

52. Supra note 43 at p. 38. Section 12 of the Protection of Human Rights Act. 1993 provides
that the National Human Rights Commission (NHRC) is to visit Government run mental health
institutions to study the living conditions of inmates and make recommendations thereon. The
NHRC in addition to the discharge of this responsibility has been giving special attention to the
human rights of the mentally ill persons because of their vulnerability and need for special
attention. In course of its regular visits, the Commission was surprised to find the old and
primitive methods of diagnosis and treatment in vogue in most places. Further. the project report
of the Commission on Quality Assurance in Mental Health Institutions confirms that the
percentage of involuntary admissions is very high and there is a wide abuse of the rrovi<;ions nf
Section 19. For Jdads on the NHRC visit http:// www.nhrcnic.in
53. Ibid at p 'Y
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II.

Protection of human rights of the mentally ill:

Chapter VIII of the Act specifically deals with the protection of
human rights of menta1ly disabled people. It consists of only one section i.e.
4

Section 81. ' The Section provides that mentally iII persons are to be treated
without violation of human rights. The section is based on the principle that
mentally ill persons deserve the protection of law as a matter of human right.
This section therefore provides that no mentally ill person will be subjectccL
during his treatment in any psychiatric hospital or psychiatric nursing home to
any kind of physical or menta! indignity or cruelty. He shall not be used for
the purposes of research unless such research is for his benefit, for better
diagnosis or treatment or where he is voluntary patient and has given his
consent m writing or by his guardian(in case of minor) for such research. But
the provision of research with the consent of guardian amounts to treating
them like manimate objects. Hence. though a provision to protect human
rights, the section itself amounts to gross human rights violation. This section
ulso provides that no letters or other communications sent hy or to a mentally
!11 person under treatment shall he intercepted, detained or destroyed. The
purpose is to prevent any vexatious or derogatory communication that is
detrimental to the treatment of mentally ill person from adversely affecting his
. hts. ~~·
h uman ng

54. The Mental Health Act, 1987, Section 81--- Mentally ill persons to be treated without
violation of human rights---- (I) No mentally ill person shall be subjected during treatment to
any indignity (whether physical or mental) or cruelty.
(2) No mentally ill person under treatment shall be used for purposes of research, unless(i) such research is of direct benefit to him for purposes of diagnosis or treatment; or
(ii) such person, being a voluntary patient has given his consent in writing or where such
person (whether or not a voluntary patient) is incompetent, by reason of minority or
otherwise, to give valid consent, the guardian or other person competent to give consent
on his behalf, has given his consent in writing. for such research.
(3) Subject to any rules made in this behalf under section 94 for the purpose of preventing
vexatious or defamatory communications or communications prejudicial to the treatment of
mentally ill persons, no letters or other communications sent hy or to a mentally ill person under
treatment shall be intercepted. detained or destroyed.
55. Supra note 5 at p-375
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But reality is that little preference has been accorded to mental
health care and infringement of human rights of mental patients. The intricate
problem of mental health care system can be tackled only through an
unremitting programme of education and awareness generation along with
improving the infrastructure of treatment. The demand is to transform the
frame of mind and the attitude of the society towards the mentally ill. The
necessity is to move the spotlight from mental illness to mental well-being.'"
Till a few years ago many of them were confined to jails and subjected to
inhuman treatment. which is far below the laid norms. In Chandan Kumar
Banik v. State of' West Benga/57 The Supreme Court investigated the inhuman

condit1ons of the mentally ill patients in a mental hospital at Mankundu in
Hooghly d;<>trict of West BengaL The Court condemned and discontinued the
practice of tying up with iron chains of patients who were unruly or not
physically controllable and ordered drug treatment for these patients. The
administration of the hospital was also removed from the Sub-divisional
Officer and replaced hy a competent doctor with requisite administrative
ability and powers. The Supreme Court gave directions to remove other
deficiencies in the care to ensure that the patients now detained in the mental
hospitals would receive appropriate attention in all respects in a humane
condition. 5 x According to the report of the Supreme Court Commission, more
than 90 per cent of the mentally ill persons in the jails of West Bengal were
found to be persons arrested under Section 13 of the Indian Lunacy act, 1912.
They were sent to jail on applications made by police officials, generally
without personal examination or medical observation and safe custody. Once
admitted on the order of magistrates, the non-criminal lunatics cannot be
discharged, even after recovery, without the permission of the committing

56. Supra note 39 at p. 37
57. ( 19951 SuppA, sec sos
58. Supra note 8 at pp. 19-20
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magistrate. The Supreme Court Commission has reported the presence of a
number persons in jails whose release awaits magisterial orders.

The housing of persons with mental illness in jails was declared
unconstitutional by the Supreme Court in Sheela Burse v. Union r~/ !ndiu

5

'>

Their appalling conditions were noted by the Supreme Court, which llb...,erwd
I. That admission of non criminal mentally ill persons to jails is illegal and
unconstitutional.

2. That the function of getting mentally ill persons examined should vest
with Judicial Magistrates who, upon advice of mental health psychiatrists .
. . hould assign the mentally ill person to the nearest place of treatment and
care.

()(I

Lately, there has been a shift of concern from basic living
c.onditions nf the mentally ill to concern about suitable treatment. In Collaso
'· Stutc n((7oo

hi

if

W<lS

held that administration of Electroconvulsive Therapy

without anesthesia is barbaric and violates Article 2 I of the Constitution as
well as Section R I of the Mental Health Act. 62

TIT.

Qther benefits as envisaged by the Act:
In addition to the above principal features the Act also seeks to

protect society from those mentally ill persons who have or become or might
become a danger, menace or annoyance to others; to protect citizens who may
be forced in the psychiatric hospitals or nursing homes without satisfactory
causes; to fix and regulate responsibilities for the maintenance of mentally ill
persons who are admitted to such hospitals or nursing homes; to make
available facilities for establishing guardianship or custody for mentally ill
5l).
60.
61.
62.

( il)l)3 l 4 SCC 204: Supra note 40 at p. 3 7
Supra note I I at p. 20
Writ petition no. 257/l)X
Supra note 3R at p. 3
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persons who become unable of managing their needs and affairs or taking
decisions in their interest.

63

Where mentally ill persons own properties

including land, which they cannot themselves, manage, the District Court
upon application has to protect and secure the management of such properties
hy entrusting the same to a Court of Wards. by appointing guardians of such
mentally ill persons or appointment of managers of such property.

64

Mentally

ill persons who are entitled to any pay, pension, gratuity or any allowance
from the Government (such as Government servants who become mentally ill
during their tenure) are not to he denied such payments.

Beside~.

by virtue of this Act, the Central Authority and State

Authorities at the State levels. for mental health services have been set up.
Central Authority for Mental Health Services is an authority established by
the Central Government for mental health under the superintendence,
direction and control of the Central Government; and such authority shall
regulate the development direction and co-ordination with regard to the
mental health services. agencies (including places where mentally ill persons
may he kept and detained) under the control of the Central Government. The
Authority also has to advise the central Government on all matters relating to
mental health and discharge such other functions as may be required by the
Central Government concerning mental health. The expression 'Mental Health
Services' has been explained to include. in addition to psychiatric hospitals
and psychiatric nursing homes, observation-wards, day-care centres, inpatient
treatment in general, hospitals, ambulatory treatment facilities, convalescent
homes and half-way-homes for mentally ill persons.

65

Section 4 deals with

o3. Supra note 43 at ibid
04. Mental Health Act, /<)87, Sections 54-62
65. Ibid, S. 3. Also refer The Central Mental Health Rules. /9<)0 that deals with the constitution
of the Central Authority: ground of disqualification of memhcrs: appointment of Chairman and
tenure of office: meeting-; of the Authority and appointment. powers and functions of Secretary
(Rules 3-11)

18R

provision of establishing a State Authority for Mental Health Services by the
State governments; 66 and such an authority has to function under the
directives and within the control of the State government in the same manner
as the Central Authority under the Central Government. The State Mental
Health Authority has been authorized to regulate the licensing and control ot
psychiatric hospitals and nursing homes for mentally ill persons. The State
Governments have been empowered to provide legal aid to mentally ill

.

.

persons at S tate expenses m certam cases.

I vJ

~

Eflican of' the Rights Guaranteed

Compared to the Indian Lunacy Act, J 912, the Mental Health
Act, J987 has surely replaced some of the terms that degraded the dignity of

mentally ill person. Establishment of licencing authorities, provision for new
hospitals and nut-patient care. simple procedure for admission and discharge
l)f

mentally ill person to and from hospitals, appointment of guardians for

rnaintainmg the person and property of mentally ill person. upholding of
human right by prohibiting such persons a subjects of research and provision
for separate places for children. addicts and convicted persons are surely some
of the positive features of the Act. 68 However there are serious question marks
on the efficacy of this legislation to guarantee the protection of the person,
property

and

pnvacy

of communication

of

mentally

ill.

Although

hypothetically, the use of soft terms might appear to be good, but mere use of
terms will not remove the humiliation attached to the illness. Apart from the
inherent defects in the Act, the implementation of this act has been poor and
66. Also refer to the State Mental Health Rules, 1990 (G.S.R. I 005(E), dt. 29-12-1990) which
deals with important definitions; constitution of the State Authority; rules concerning
proceedings before the authority; appointment, powers and functions of the secretary; rules
regarding application, grant, refusal. renew or revocation of licences; manner and conditions of
maintaining psychiatric hospitals or psychiatric nursing homes; rules regarding treatment of inpatients and out patients; rules regarding admission and detention amongst others. (Rules 1-28 ).
67. Supra note 42 at ibid.
oX. Dr. Prateck Rastogi. "Menlalllcalth Act. 1()87-an analysis". JIAFM. vol. 27(3). (2005). pp.
176-i7lJ at pp. 176. 177
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enforcement mechanism is weak with the result that conditions of mentally ill
persons are still far from satisfactory. 69 The principal defects may be summed
up as:

•

Involuntary admission.'> is often found tu be very high and the provisions
of

Section

19

which

permits

admission

under

certain

special

circumstances by a relative or a friend are being widely abused
•

Lack of a proper review mechanism of involuntary admissions.

•

Perception of institutional care as the sole arrangement for the care and
safeguard of mentally ill persons, which is outdated.

•

Abuse of power hy the police, medical officer or magistrate.

•

No doctor constituting the Licencing authorities. who would surely he the
best judge to ascertain the facilitie.s and services of the psychiatric
hospitals/psychiatric nursing homes.

•

Leavmg out General Hospitals and Health Centres rules out the pr\lvis1on
of better health care, particularly in the rural areas.

•

No specification regarding post discharge care and rehabilitation ul
patients.

•

Act misses on the penalties, if the relatives and officers reque'>l
unnecessary detention of a person in such hospitals.
70

•

Separate approach for Government and Private Hospitals.

•

Lack of privacy of patients.

•

Concentrating on the human rights perspective, little preference has been
accorded to mental health care and infringement of human rights of mental
patients, with only one section dealing with the human rights.

flY. Supra nmc I I at p. IY
70 Supra note 6X at p. 17X
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A look at the above drawbacks reveals that there is a want to
build up a comprehensive policy for protection of the rights of mentally ill
patients. What's more, not merely adopting preventive measures to prevent the
occurrence of illness. prominence is to be laid on cure and treatment in
community

based settings with

an

increasing participation of family.

community and social organizations. Thus it is of utmost necessity that either a
separate legislation or suitable amendments to the present Act be brought about
to incorporate some human rights essential for the well-being of the mentally
challenged. 71

Perhaps the actual crisis lies in the lack of synchronized efforts to
appreciate the special needs of the mentally ilL Hence the urgent need ts to
search for proper methodologies so that psychiatric hospitals truly turn into
therapeutic community. Moreover there is a need of delivery of mental health
care and consultative and educational services to all those who seek it. But the
most important mitiative 1s the need to carry out extensive research that would

not only assess the impact of mental healthcare and preventive programmes, but
also reaches out to include all citizens. Thus the need is an assurance of a
comprehensive health care programme which would aim at improved public
education, responsible government, the mitigation of group prejudice, through
collaboration among the members of the community. which would turn the
world more sane and harmonious. 72 Suggestions to reach this aim includes,

./ Inclusion of provisions for educating society about mental illness and
treating it at par with physical illness;
-/ Suitable check on the working of licencing authorities, delimit the
powers of the licencing authority and appointment of a doctor preferably
a psychiatrist as inspecting officer;
71 .;;upra note 38 at p. 3
7 2. Supra note 30 at p. 42
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./ Sufficient provisions for long-term treatment and expenses thereof;
./ Provisions for post discharge care and rehabilitation; penalties for those
requesting unnecessary detention of mentally ill;
-~'

Privacy of patients and stress on treatment of illness rather than the ilL

-~'

A voiding institutionalization and treatment to be based on socialization;

v'

Provisions for foster homes and half-way homes for those patients
whose family members are unwilling to take them back or where the
patient has no family:

v'

Separate arrangements for elderly, destitute, women and psychopaths,
along with children and addicts in places of treatment.

v

Uniform approach for all institutions dealing with care and treatment of
the mentally ill.

v

Special provision for rural mental health care. if possible through rules
for the same.

v'

Specific provismns to curb on the power of police, medical officer or
magistrate.

v

Check on voluntary admissions .

./ The Disability Convention, 2006 mms at reinstating the dignity and
worth of the disabled person: as a result it is obvious that changes need
to be included into this Act to make tt more functional to mentally
disabled people.

(b) The Rehabilitation Council of India Act, 1992 73 : An Overview--

( i)

Backdrop of the Act:
The rehabilitation of disabled persons in India has

been receiving the attention during the last three decades since independence.
As early as 1974 the government had launched the scheme of Integrated

7.1. Act NP. J+

tlf

I992. dt. I -lJ·· 1902
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Education for Disabled Children (IEDC) but there were only 700 teachers

to

attend to some 45,000 children. Even with all the schemes, not more than 2
per cent of the children with disability could be covered.

74

But, there w·ere

merely any planned efforts in the field for developing trained manpower.
which could help in rehabilitation of the disabled persons in India. The
existing training programmes in the country in the field of handicapped \Vcrc
isolated and ad-hoc in nature, with no standard syllabi. There was nt'
uniformity in the teaching curriculum run by various institutions at the undergrac1uate. graduate and post-gr::tduate levels. It was, therefore, decided by the
Government of India

to

set up a Rehabilitation Council of India in 1986,

primarily as a society under the Societies Registration Act to regulate and
standardize training policies and programmes in the field of rehabilitation of
·persons with disabilities'

The imperative call for minimum standards was

considered. as the bulk of persons engaged in education; vocational training
and counselling of persons with disabilities professionally incompetent. Poor
academic and training standards unfavourably influenced the likelihood of
disabled succeeding in the employment scenario.

76

Therefore, in 1992, status

of this Council was enhanced to that of statutory body by passing the
Rehabilitation Council of India Act. The Act came into force on 22nct June
1993 and contains provisions concerning the constitution of the Rehabilitation

council of India, its functions and incidental provisions. Amendment Act No.
38 of 2000 w.e.f 4 1h September 2000 amended the Act in the year 2000.

(ii)

Objects of the Act:
Divided into three chapters, thirty sections and a schedule, the

Act has the following aims74. B.S. Padmanahhan, ''Rehabilitation Council of India-Enabling the Disabled" To view full
article visit. http://www.frontline.com, accessed on 24.3.2008
7A For details on the working of Rehabilitation council of India. visit
httpllwww vituanprasar.gm·.inlcomcom/feature 1(J.IItm-JOk accessed on 27.2.2008
75. Supra note 14 alp .. H
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a) To regulate and monitor the training of rehabilitation
professionals;
b) To

bring

about

standardization

of

training

courses

for

rehabilitation uniformly throughout the country.
c)

To lay down minimum standards of education and training of
various classes of professionals dealing with persons with
disabilities;

d)

To regulate these standards in all training institutions uniformly
throughout the country;

e) To promote research in rehabilitation and special education; and
f)

To maintain Central Rehabilitation Register for registration of
professionals.

(iii) M (/Oiling

(~(Rehabilitation

and Rehabi!itatimz

Prc~{essionals

under the

Act:
·Rehabllitatimt ·

m the Act refers to a process aimed at

enabling persons with disabilities to reach and maintain their optimal physical,
:-.ensory, intellectual, psychiatric or social functional levels. While the use of
the word handicapped has been held to be derogatory it is astounding as to
why the RCI Act defines the term. 'Handicapped'n has been defined as a
person suffering from any disability referred to in clause (i) of Section 2 of the
Persons with Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act, J995 (I of 1996). In spite of 'handicapped being used
synonymously with person with disability a under the Persons with
Disabilities Act, 1995; the use of this term is not acceptable by any means.

77. The Rehabilitation Council of India Act. !YY2. S. 2(ma)
7S. Ibid S. 2(c)
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'Rehabilitation Professionals' 79 under the Act includes -(i)
audiologists and speech therapists; (ii) clinical psychologists; (iii) hearing aid
and ear mould technicians; (iv) rehabilitation engineers and technicians; (v)
special teacher.-.; for educating and training the handicapped; (vi) vocational
counsellors, employment officers and placement officers dealing with
handicapped; (vii) multi-purpose rehabilitation therapists, technicians: or
(viii) speech pathologists; (ix) rehabilitation psychologists: (x) rehabilitation
social workers; (xi) rehabilitation practitioners in mental retardation; (xii)
orientation and mobility specialist: (xiii) community based rehabilitation
professionals;

(xiv)

rehabilitation

prosthetists and orthotists:

(XVI)

counselors/

administrators;

(xv)

rehabilitation workshop managers; (xvii)

physio therapists: (x ix) ophthalmic technicians: and (xx) such other category
of professionals as the Central Government may in consultation with the
council. notify from time to time. This definition of the Act has been a
-;ubject of criticism due to a number of factors and is one of the major
drawbacks of this Act.
Experts opme that the most thriving rehabilitation happens
where full community participation takes place and where rehabilitation is
huilt-in. holistic and home based. The Rehabilitation Council of India
unsatisfactorily perceives rehabilitation work to be at par with the health or
the legal professions, with the rehab worker 'practicing' rehabilitation

111

clinics and offices on 'patients'. ~ A study of the list would divulge that no

0

deliberation was given to the quality or the responsibility of the work to be
done by the above categories. Defining the duties and powers of the
rehabilitation professional is to simply make sure that all activities are
carried on in the interest of persons with disabilities. It is important that these

79. /hid, S. 2(n)
XO. Dr. Madhumita Puri. ··Ramifications of the RCI Act'' For full article. visit
hrrv·/!11 ww di.1ahi!itrindio nrQ!mnd I cfm- I I k . accessed on 12.3. 200X
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should be carried out with the knowledge of persons who hold a requisite
educational qualification and/or with adequate understanding in the field,
that is in deference with the significance of the situation. From the list it is
also evident that no thought was given to the fact that the educational
qualifications ranged from a 3 month certificate course after the lOth std, to a
5 years (or more) post graduate degree qualification; for the list is neither
comprehensive nor ret1ective of a universal educational level. It does not
appear to follow any logic in its inclusions and exclusions. Moreover. if the
key desire uf registering rehabilitation professionals is to regulate their
standards of training. and thereby creating a Cemral Regrster of all those
who have so qualified, then the RCl Act should remain within its purview
and should not seek to be so expansive that it becomes impossible to
implement. Attempting to register, recognize or license the Rehabilitation
Professional is just and feasible. Even in Western countries with much
stronger economies It is accepted that the hulk of the services arc received
from family. friends, neighbors and experienced

volunteer~

Therefore

attempting to register all those who provide services for persons wtth
disabilities reflects a basic lack of in-depth understanding of the enormity of
the needs of persons with disabilities. 81
( t\')

Ri:<hts of disahled persons emanating from the Act:
l. To have the right to be served by trained and qualified
Rehabilitation professionals whose names are borne on the Register
maintained by the Council.
2. To have the guarantee of maintenance of minimum standards of
education required for recognition of rehabilitation qualification bv
Universities or institutions in India.

:..;1 !hid
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3. To have the guarantee of maintenance of standards of professional
conduct and etiquette by rehabilitation professionals against the
penalty of disciplinary action and removal from the Register of the
Council.
4. To have the guarantee of regulation of the profession of
rehabilitation professionals by a statutory council under the control
of the Central Government and within the bounds prescribed by the
. wo
statute.
( v)

Constitution wzdfunctions of the Rehabilitation Council of1ndia:
Chapter Il deals with constitution of The Rehabilitation Council

of India.

Sec~ion

3 provides for the formation of Rehabilitation Council of

India as a statutory body. having the features of a body corporate namely.
perpetual succession and a common seal with power to acquire. hold and
dispose uf immovable properties and enter mto contracts. It shall sue and be
sued in by its name. The Council so constituted shall consist of a
Chairperson appointed by the Central Government; a maximum of seven
nominees of the Central Government to represent ministries dealing with
matters relating to person.-; with disahilitie-.;. a single representative each ul
the Untversity (!rants Comn11ssion, Directorate General Of Indian Council of
Medical Research to be appointed by the Central Government; two members
representing the Social Welfare departments of the States and union
Territories; maximum of six members from amongst the rehabilitation
professionals working in the voluntary organizations; maximum of four
medical practitioners engaged in the rehabilitation of the handicapped: three
members of the Parliament and maximum of three social workers who are
actively engaged in assisting the disabled. Council functions with the help of

~2. Gautam Banerjee. "Icgul Rit;htl ofPcr.\Dll.\ l\ ith Dtsability 111 india··. Revised Edition
(Rehahilitation Council of India. New Delhi. 2001 !Revised in 2004)). p 53.
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committees of eminent experts drawn from different disciplines. For this the
council has set up number of Expert Committees which meet regularly to
consider total aspects of implementation of any programme, keeping the
mmmmm level of standards to be maintained These Committees give
guidelines for infrastructural facilities, faculty. their qualifications and
equipment etc. for various levels of programmcs.~n The Council is to :dsu
have a Member-Secretary, ex -officio. s.+

Chapter !!! of the Act concerns itself with the functions of the
Rehabilitation Council. Accordingly the various functions may be enumerated
as under.
(i)

Recognition of qualifications granted hy University. etc .. in India
for

rehabilitation

of

professionals

and

recognition

of

qualifications granted by institutions outside India respectively.

iii 1

Enrolment nf persons possessing qualifications included in the

Schedule on the Central Rehabilitation Register.~h
(iii)

The Council can take information as to course of study and
examinations from universities or institutions which grant a
recognized qualification for rehabilitation professionals.

7
R

X3. Rehabilitation Council of India Act, 1992. Section 7
84. The Act also provides inter alia for the tenure of the Chairperson. filling up of casual
vacancy, holding of meetings, presiding meetings during absence of Chairperson, decision by
motion of votes (s. 4); Disqualifications of a member of Council (s. 5); circumstances in which
a member of the Council would be deemed to vacate his office (s. 6); and appointment of
member secretary by the central government (s. 8). To be read with Regulation 4. Regulation
5, Regulation 6. Regulation 7. Regulation 8, Regulation 9. Regulation 10 of the Rehabilitation
Council of India Regulations, 1997.
85. Rehabilitation Council of India Act, 1992, Sections II and 12. The list of recognized
qualifications under Section 12 has been provided in the Schedule to the Act.
X6. Section I}. Sections 23. 19. 20. 21, and 22 provides for the keeping and maintaining of the
Central Rehabilitation Register by the member secretary of the CounciL registration of
rehabilitation professionals with proper qualifications in the Register; privileges of persons who
are registered on the Register; professional conduct and removal of names from Register and
appeal against anv order of removal from Register respectively.
87. Section 14
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(iv)

The Council is to appoint Inspectors at examinations conducted
by the recognized universities and institutions.Rs The Council
shall also appoint 'visitors' to inspect any university or
examination held for the purpose of granting recognized
rehabilitation qualification.

(v)

89

The Council has been authorized to prescribe the minimum
standards of education for granting recognized rehabilitation
qualification by universities or institutions.

90

Non-compliance ot

the requisite standards prescribed by the Council results in the
withdrawal of recognition of Universities and institutions by the
Counci1.
v1

l

91

The Council has a duty to furnish Annual Report. copies of its
minutes. extract of its accounts and other information to the
Central Government as may be required and the publication of
such information by the Central Government

vii l

92

The Council can make rules and regulations to carry out the
purposes of this Act, with the previous sanction of the Central
Government and must lay down such rules and regulations
before the Parliament.

93

xx Section f 'i
BY. Section 16. To he read with Regulation 2.1 of Rehabilitation Council oflndia Refiulation1.
1W7.
YO. Section I R. To he read with Refitdation 24 of Rehabilitation Council o(lndia Refiulations.
1997.
4 I. Section 17
92. Section 24
93. Ss. 28, 29, 30. In exercise of the powers conferred hy Section 29 of the Rehabilitation
Council of India Act, 1992, the Rehabilitation Council of India, with the previous sanction of the
Central Government has enacted twenty-five regulations. named the Rehabilitation Council of
India Regulation.\, 1997(Noti. F. No. 5-62/93-RCI, dt. 27-3-1997). The Regulations deal with
the Constitution of the Council (Regulation 3); powers and duties of the Chairperson of the
Council (Regulation 4 ): powers of the Council (Regulation 5 ); termination of membership
(Regulation 6); Regulations 7, 8, 9 and 10 deals respectively with the Annual General Meeting:
Agenda of the Meeting; Special Meetings and Minutes of the Council/Committee: Regulations
II. 12. 13 and 17 provide for the Meeting of the Executive Committee: Powers and Functions
of the Executive Committee: Constitution of Committees and sub-Committees: and resolution of
199

A reading of the above lines divulge the main purpose of the RCI
Act, which is to regulate and standardize the programmes of training

urgent matters by circulation amongst the Executive Committee members respectively. These
Regulations arc to he read with Section 7 of the Act. Regulations /9, 14 and 15. deals with the
situation of the Office of the Rehabilitation Council of India; the time and place of business for
meetings of the Council and the constitution of Quorum respectively. These Regulations are to
he read along with Sections 3 and 4 of the Act. Regulations Jo and 18 correspondingly deal
with the maintenance of roll of the members along with the1r addresses and occupations and
tenure of office, powers and duties of the Member-Secretary and other employees of the
Council. These Regulations are to be read along with Section S of the Act. Regulation 20 is
concerned with maintenance of accounts, payment of funds and audit of accounts and includes.
preparation and sanction of budget estimates; while Regulation 21 deals with maintenance of
fund and operation of accounts lhrough audit. appropriation/re-appropriation, investments.
contracts, disposal of property. drawal of funds, hiring of office accommodation maintenance of
register and sale of publications. These Regulations have !\> be read with Section 3 of the Act.
Regulation 22 provides the manner in which the inspections of examinations have to be carried
out by the Inspectors. This Regulation is to be read with Section 15 of the Act. Re~;ulation 23
deals with the appointment of visitors to inspect any university or institution. Re~;ulation 24
provides for the norms for starting rehabilitation professional courses with the approval of the
Council and the Central Government. Regulation 25 provides for the maintenance and
publication of Central Rehabilitation Register.
In additJtm to the above Regulations, the Rehahilitathm Council of India (Conditions of
Member~5!ecretun. Officers and other Emplm·ees) Regulations. /99R (Noti. F.
No. 5-62/93 RCI. dt. 22A· !99S, were also made in exercise of the powers conferred by subsection In of Section X and Section 29 uf the Rehahi/itation Council of India Act. /992.The
regulations contain provisions relating to Appointment (Regulation 3 ): Appointing authority
(Regulation 4); Salaries and Allowances (Regulation 5): Grant of leave (Rcgulatron 6):
Seniority (Regulation 7 ). Superannuation (Regulation 8); Conduct (Regulation 9); Facilities for
medical treatment (Regulation 10): Leave Travel Concession and Travelling allowance
(Regulations l I and 12); Insurance (Regulation n): Liability to serve throughout India and tP
undergo trarmng (Regulations 14 and 15 l: Suppression of facts and 1nformat mn
I Regulation:-, l o): Reservation in employment r Regulation l Tl: and nencral c'(lfHiition:; and
records of \Cl'V icc (Regulations I X and 19).
Section 21 and
In exercise of the powers conferred by sub-section ( 1)
Section 2Y of the Rehabilitation Council o.flndia Act, 1992. regulations have been made called

Service of the

or

Rehabilitation Council of India (Standards rJf Prqf'essional Conduct, Etique!fe and Code ol
Ethics for Rehabilitation Prr~fessionals) Regulations. 1998. 93The Regulations contain provisions
containing Prohibition of advertisement and publicity (Regulation 3); Declaration by
professional to abide by the regulations (Regulation 4); Amendment in registration certificate
(Regulation 5); Change in the name and surname of the professional (Regulation 6); Notice of
change of place of practice and residence (Regulation 7); Display of qualifications and
registration certificate (Regulation X); Nominal fees for professional service rendered
(Regulation 9): Prohibition of exaggeration or forecasting the disease or gravity of the condition
of persons with disability (Regulation 10); Non- involvement in infamous conduct (Regulation
II); Submission of information regarding qualifications. practice. place of practice etc. as
required by Council or the Central government (Regulation 12); Maintenance of Register
regarding daily records of persons examined. consultation fee etc. (Regulation 13 ): Production
of Documents (Regulation 14 ): and. consequences of contravention of the regulations
(Regulation 15 ).
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professionals in the disability sector on the lines of professional bodies such as
the Medical Council of India and the Bar Council of India. The RCI, however,
did not impound itself to mere policing but went past that, to make certain the
socio-economic empowerment of the disabled. But the rehabilitation efforts
embarked on for some decades had not thrived to the desired level tn
facilitating the disabled to protect their rights in spite of no scarcity of
dedicated social workers and activists interested in the cause of the
rehabilitation of the disabled. In fact, the RCT now has comprehensive
objectives. In spite of the controversy surrounding the categorization of
rehabilitation professionals, the RCI is claimed to be the first of its kind in the
world covering different categories of professionals serving at all levels from
the grassroots to the top When the RCT was set up there were just 20 training
institution-; in this sector Now there are \60 institutions recognised by the
RCl Out of them 29. considered the besr. have been accorded accredited
status. These mstitutions are training more than 200 batches in programmes at
different levels from certificate programmes to master's degree programmes.
As many as 21,513 professionals with recognised qualifications in the area of
rehabilitation and special education are now registered with the RCL It has so
far developed and approved 87 training programmes to meet the manpower
requirements of the 16 categories of professionals allocated to it. Universities
and other institutions have adopted these courses to update the knowledge and
skills of professionals already working in the field. A landmark in the record
of the RCI has been the successful launch and conclusion of a national bridge
course to improve the skills of those working in this field even prior to 1993
and register them as rehabilitation personnel. In order to endow with
opportunities for higher education in rehabilitation, the RCI

kicked off a

proposal to set up a national university for rehabilitation sciences. There are
240 universities in the country but not many of them offer courses in
rehabilitation sciences. As a first step towards the formation of such a full-
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fledged university, the RCI proposed the establishment of a College of
Rehabilitation Sciences. This plan has been accepted and the Ministry of
Social Justice and Empowerment is in the process of setting up the college in
Gwalior. The RCI has also formulated a scheme to provide vocational
education to the disabled after consultations with experts in the field through a
number of regional workshops. While all these take care ot educational
aspects, the RCI has ensured that the medical aspects are 1aken care uf At the
grassroots level the disabled go to the Primary Health Centres (PHCs) when
they have any problem. ami unless the doctors and nurses in the PHCs are
properly oriented they will not be able to realize the specwl needs ot the
disabled. So the RCJ commenced a national programme of orientation ut
medical officers working in PHCs towards disability management. In keeping
with existing inclination of decentralized functioning, the RCI has set up
seven zonal advisory committees with select non-governmental organisations
( NGOs) as the nodal agencies This is projected to give an opening to regional
institutions to take up more responsibility for '>Ome of the activities of the
RCL These committees will also assist the strengthening of the quality of the
training programme in their zones by providing technical support where
needed. 94 But these achievements have been marred by the lack of appropriate
trained manpower which has been from the very beginning one of the major
constraints in the expansion of rehabilitation services in the country.
Considering the huge disabled population and the stipulation under the Act
which disempowers anybody not registered with it for carrying out any work
with/for the disabled. 95 It forbids any individual from teaching, training, or

94. Supra note 74
95. Rehabilitation Council of India Act. I<J92. Section 1.\ Rights of Persons Registered with

RCI
No person. other than the rehabilitation professional who possess a recognised rehabilitation
qualification and is enrolled on the Register.--!. Shall hold office a~ rehabilitation professional or any such office (by whatever
designation called) in Government or in any institution maintained by a local or other
authority:
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providing recreation, leisure etc until and unless the registration prov1so 1s
fulfilled. This goes against the very spirit and principle of the UN Convention
whose aim is the betterment of the disabled as opposed to the regulation of
rehabilitators. It is a situation that seeks to detach the person with a disability.
in contravention with the Convention. ft means. for instance, that nu d1ild
with a disability can ask for admission in a regular school as the teachers there
would not be registered with the RCI. 96

(e) Implementation of the Act:
Although the above Act was passed in I 992 and came into effect
m !993. it actually came to the knowledge of the persons associated and
working in the d1sability sector onJy in 1994. In spite of the fact that everyone
wanted standardization of training and recognition of the people working in
the disability field, the Act was strongly opposed. This was basically
attributed to two reasons. First reason relates to the conceptualization of the
·\cL \vhich is more elemental in nature. At a time when humanity is moving

towards supporting the philosophy of mainstreaming, inclusion, integration,
viewed objectively and impersonally. the Rehabilitation Council of India Act
is more in the path of segregation. It makes it obligatory for medical and paramedical

professionals, teachers, counselors and volunteers etc. to do

2.
3.

shall practice as rehabilitation professional anywhere in India:
shall be entitled to sign or authenticate any certificate required by any law to he signed
or authenticated by a rehabilitation professional;
4. shall be entitled to give any evidence in any court as an expert under section 45 of the
Indian Evidence Act. 1872 on any matter relating to the handicapped:
Provided that if a person possesses the recognised rehabilitation professional qualification on
the date of commencement of this AcL he shall be deemed to be an enrolled rehabilitation
professional for a period of six months from such commencement, and if he has made an
application for enrolment on the Register within said period of six months. till such application
is disposed off.
Any person who acts in contravention of any provision of above shall he punished with
imprisonment for a term, which may extend to one year, or with fine. which may extend to one
thousand rupees, or with both.
96. To view details on "Impact of the Disability Convention on Indian domestic Jaw". visit

http.llwww.indlaw.conr/,'\ctioni\idPGuid=F7DCF339-E339-4FR3-B9£5-03ROE90A0623.
accl's~ed

on 12.6.2008
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Rehabilitation Council of India (RCI) permitted training and register
themselves with Rehabilitation Council before doing any work with the
persons with disabilities. This means that a person with disability to benefit of
any of the above services whether medical, education, therapy etc., will
foremost have to find such professionals who are registered with the Council.
In addition it implies that non-RCI registered professionals would not like tc•
see a person with disability for apprehension of penal action by the RCI. This
absolutely alienates people with disabilities and drives them to a situation of
complete segregation from the rest of the society.

97

The second reason relates

to the implementation aspect which pertains to -a.

Arbitrariness in formulation and implementation of the Act
because while it was appropriate that the government was
concerned about the quality of training of professionals and paraprofessionals. it was inappropriate not to consult those very
people who were involved in providing services long before the
Council or Act came into being. This led to a major haziness in
the formulation of the clauses and rules;

h. Delay in implementation of the clauses of the Act;
c.

98

Inclusion of the clause of disciplinary action against those who
failed to comply with the dictates of the Act. The attitude of
centralization adopted by the Act is absolutely inappropriate as it
seeks to such efforts are mitigated with clauses of punishments
and fines for voluntary workers in the disability sector. LJlJ

From the practical point of view, attempts to cover all levels of
service providers in both urban and rural areas, across the length and breadth
47. Vandana Bedi. ''Rehabilitation Council of India Act: An Overview and Emerging Issues··.
inS. K. Verma, S.C. Srivastava (ed.). Rights of Persons 1vith Disabilities (ILl Publication. New
Delhi. 2002}, pp. 172-175 at pp. 172,173
48. Supra note 80.
49. Vandam\ Bcdi. op.cit. at pp. !74. 175
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of this country is not feasible, when such clauses are included in the Act and
cannot be implemented then it tends to violate the rights of the persons with
disabilities. It is also in contravention with specific clauses of the Persons
1vith Disabilities Act, 1995: "The right of persons with disabilities to

rehabilitation as defined under S'ection 1

(w)

of the Persons with Disabilities

Act, 1995: and the tenets of Sections 26 and 27 of the same Act, that lays
down the provision for access to formal education in both urban and rural
areas'.

100

At a moment, when the whole world is shifting towards advocating

the philosophy of 'mainstreaming', 'inclusion' and 'integration': the policy
makers in India seem to be walking in the opposite direction. When viewed
impersonally and neutrally, in principle, whatever is being legislated through
the RCI Act - - is more towards segregation. Thus, according to the RCI Act.
the new cadre of professionals being introduced - the Rehab Professional, is
being given power with an impression of being the only ones who have the
aptitude of dealing with this special breed of human beings -- i.e. those with
disabilities. If we asked ourselves that is this what we would like the next
millennium to herald? If an honest answer to this were educed. it would
.
bl y be m
. the negat1ve.
.
unquestwna

101

Ideologically. the RCI Act needs to be meticulously revised.
The need

1s

to develop professional standards in service delivery and it shall

be adequately met only when Central and State Governments as well as other
International agencies strongly stipulate the condition for professional
qualifications before funding rehabilitation organizations and also regularly
monitor their efficacy. 102 Perhaps stress should be in recognizing the idea
that the total perception of educating persons with disabilities lies in the
realm of Teacher Training per se and not in Special Teacher Training. All
I 00. Supra note 80
101. Vandana Bedi. op.cit. at pp. 174. 175

I 02. Supra note 80
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resources, if routed in this direction would result in a meaningful
implementation of the protection of human rights as envisaged by 'The

Persons with Disabilities (Equal Opportunities, Protection

r~f

Rights and

Fu!l Porticipatirm) Act oj'/995'. To remove the anomalies it is suggested

that:
•

The role of RCI should be changed. From a mere training body it should
be a networking and liaison body.

•

Alternatives to Central Registry should he worked out at the State and
District levels.

•

Clause 13(3) related to penal actions must be removed.

•

t\

stringent

definition of the

term

·Rehabilitation professional'.

alongwith an equally strict eye on educatiOnal entry level and quantum
uf relevant disability course content.
•

Introduction of a clause dealing with persons working in the disability
-;ector before the RCI Act was formulated. The clause should specify at
least

graduate-level

educational

qualifications

along

with

a

predetermined number of years of experience in the service sector for
the registration/licencing of persons already working with the disabled
before the coming into force of the Act. 10·'
(c) National Trust for Welfare of Persons with Autism, Cerebral Palsy,

Mental Retardation and Afultiple Disabilities Act, /999

UJ4:

An Overview--

( i) Backdrop of the Act:

As certain groups amongst the disabled are more susceptible than
others, a special enactment for the security of such persons, their property and

!OJ. VanJana BeJi. op.cit. at pp. 174. 175.
I 04. Act no. 44 of 1999. Jt. J0-12-1999.

206

well-being was felt indispensable. The passmg of the National Trust for
Wef:fare r~{ Persons with Autism. Cerebral Palsy, Mental Retardation ond
Multiple Disabilities Act, 1999 intends to accomplish a universal insistence of
families seeking reliable arrangement for their severely disabled wards. The
Act endeavours to provide for the constitution of a body at the national levd
for the \Velfare of persons with Autism Cerebral Palsy, Mental Retardation
and Multiple Disabilities and for matters connected therewith or incidental
thereto. The body so constituted is known as the National Trust for Welfare of
Person'> with Autism, Cerebral Palsy, Mental Retardation and Multiple
Disabilities. commonly referred to as the National Trust. The Trust Js
promotive, proactive and protectionist m nature. It seeks principally to keep
up the rights, encourage the development and defend the interests of persons

. t1 f'\Utism
\ . IIJ'i·.
Wit

(-,
_ere b ra I

p a 1sy 106 . M
. 107
. 1e
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· an d M u ] tlp

Disabilities 1'lx and their familie'>. To accomplish this aim, the National Trust
·.upports programmes which promote liberty, facilitating guardianship where
necessary and address the concern:-, uf those special persons who do not have
their family supporL The Trust seeks to strengthen families and protect the
interest of persons with Autism, Cerebral Palsy, Mental Retardation and
Multiple Disabilities after the death of their parents.

109

I 05. National Trust for Welfare ol Persons 1virh Autism. Cerehru/ Palsy. Mental Retardation
and Multiple Disabilities Act, /999. s. 2 (a) ---·Autism· means a condition of uneven skill in
development primarily affecting the communication and social abilities of a person. marked by
repetitive and ritualistic behaviour.
I06. Ibid, S. 2 (c) ---'Autism' means a condition of uneven skill in development primarily
affecting the communication and social abilities of a person, marked by repetitive and ritualistic
behaviour.
I07. Ibid, Section 2 (g) -- 'Mental Retardation· means a condition of arrested or incomplete
development of mind, which is specially characterized by sub-normality of intelligence.
IOX. /hid. Section 2(h)--- 'Multiple Disabilities· means a combination of two or more
disabilities as detined in clause (i) of Section 2 of the Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation) Act, 1995. Since the objects of the
Act apply to 'Persons with Disability'. the term has been defined as a person suffering from any
of the conditions relating to autism. cerehral palsy, mental retardation or a combination of any
two or more of such conditions and include~ a pcr~nn suffering from multiple disability.

lOY. Supra

nolL~'\

at p. 404.
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The National Trust Act was enacted in 1999 after a long
gestation period. The Act was projected to address the fear of parents
(primarily of persons with intellectual disability) on the future of their wards
after them. However by the time the National Trust Act was enacted, the
protective motivations of the original proposal were diluted with the inc!u\1( 'll
1 10
.
o f. autonomy anci se It.-a(_l vocacy c l anns.

( ii) Ol~ject of the Act:

Divided into nine chapters and thirty-six sections, the objects of
the Act

111

can he broadly specified as under:

L Enabling and empowering persons with disability•

to live independently,

•

to live fully as possible.

•

to live within and close to the community to which they belong,
and

•

to ensure that the persons with disability do not sutier tsolatlOn
and as such it has been seen that such persons are able to live as
mdependently as possible. They are to be helped to manage
themselves gradually so that their dependence on non-disabled
11''

persons 1s reduced. II. Strengthening the facilities required to provide support to persons with
disability to live within their own families-- The Trust Act has a very
progressive objective namely, to facilitate persons with disabilities to live as
fully as possible within and close to the community to which they belong.
The initiative is not to push people out of the society and keep them m
110. Amita Dhanda. Gabor Gombos, .. Harmonizing National Laws with CRPD: Suggested
Amendemmts to the National Trust Act, 1999". View full article at, www.nationaltrust .. in,
accessed on 12. 10.2008.
Ill. National Trustfor Welfare of Persons with Autism. Cerebral Pals\', Mental Retordwinn
and Multiple Disabilities Act. /999. Section 10.
112. Supra note 5 at p. 417
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residential institutions, but to encourage them to live within their families.
But there are people with severe disabilities who may be unable to move.
Thus there could be a possibility of a therapist visiting home and providing
rehabilitation services at home.

111

Thus the Trust seeks to improve their

situation with the physical and psychological support of the family members
so that they may feel that they are part of normal family and thereby the
magnitude of their suffering is curtailed. 11 "
III. ExterHJing support to registered organizations--- The next object of the
Act is to provide support to the registered organizations so as to provide
need-based services during the crisis the family of persons with disability.
The support to the organizations involves setting up of care centres. relief
and respite centres with ample medical facilities and provision for the care.
protection and maintenance of persons with disability.

IV. Dealing of problems of persons with disability who do not have family
support-- This implies that the Trust will unswervingly take actions for
persons with disability who have been discarded or who do not have
sufficient family support. Tribulations of such persons principally relate to
their rehabilitation and care.
V. Promoting care and protection m case of death of parent/guardian
Usually the parent or guardian looks after a person with disability. If a
situation arises where parents or guardian dies, the natural question is as to
who will look after them and take their responsibility. Thus in such a
situation, the Trust has to make provisions for the care and protection of
such person. It is often seen that people with mental retardation either end

113. Dr. D.K. Menon. "The National Trust Act. 1999: An Overview''. in in S. K. Verma. S C
Srivastava (ed. ). Rights of Persons with Disabilitie.\ (ILl Publication. New Delhi. 2002), pp
103-105 at pp. 103-104.
11-L Supra nok 6 at p. 417.
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up in Juvenile Homes or mental hospitals or jails. None of these are places
where they ought to go, but unfortunately this is what the state does.

115

Hence the State must take appropriate measures as a means of social
commitment.
VI._ Procedure for appointment of guardians and trustees-appointing a guardian under the tenets of this Act

The issue of

is governed by the

constitution of a local level committee, consisting of an officer of the State,
a representative of an NGO a (any) person with disabihty. This object
reflects a very progressive attitude and provisions have been made under
sections 14. 15, 16 and 17 of the Act for the appointment of guardians.
V li.

Facilitating equal

opportunities,

protection of rights

and

full

participation--- this implies taking initiatives for encouraging occasions for
realization of equal opportunities, protection of rights and full participations
of persons with disability.
VIII. Residual Power--The Trust has also been empowered to perform a!l
other act that is necessary for the attainment of the aforesaid objects.
Thus the Act has very specific objectives to achieve its goal,
which ranges from enabling and empowering persons with disabilities to live
as independently and as fully as possible within and as close to the community
to which they belong; promoting measures for the care and protection of
persons with disabilities in the event of death of their parents or guardian; and
extending support to registered organizations to provide need based services
during the period of crisis in the family of disabled covered under the Act. 116
Another important aspect of the Act is training and counseling as well as
programmes for respite care, foster family care and day care services.
ll5D.K. Menon.op.citat pp. 104. 105
I I h. Supra note 14 at p ..\4.
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(iii)

Constitution of the Trust:
Section 3 of The National Trust Act, 1999 deals with the

Constitution of the National Trust for \Velfare of Persons with Autism,
Cerebral Palsy, Mental Retardation and Multiple Disability, etc. The Section
not only provide<; for the constitution of the trust but also mentions that the all
actions of the Trust shall be exercised by

Board which shall consist of a

Chairperson to be appointed by the Central Government from amongst
persons having adequate expertise and experience in the field of autism,
cerebra! palsy. mental retardation and multiple disability: not more than nine
members to represent the registered organizations working with the persons
suffering from aforesaid disabilities, out of which three persons are appointed
from the association of the parents of such persons; eight members to
represent the Ministries or Departments of Social Justice and Empowerment.
Women and Child Development. Health and Family Welfare, Finance.
Labour. education. Urban Affairs and Employment and Rural Employment
and Poverty Alleviation. and three persons nominated by the Board
representing associations of trade. commerce and industry. There shall be a
Chief Executive Officer

117

who shall be the ex-officio Member-Secretary.

117 National Tmst f'or Welfare r~f' Persons 1vith Autism. Cerebral Palsv. Mental Retardation
and Multiple Disabilities Rules. 2000. Rule 15 provides for the appointment powers and duties
of the Chief Executive Officer (CEO). It is seen that the CEO is appointed by the Central
Government and is to perform such duties as may be delegated to him by the Chairperson.
Whatever powers are exercised and whatever duties are to be performed has to be done under
the directions of the Board. His rank shall be that of a Joint Secretary and hold office for a
period of three yean; or up to the age of 60 years. whichever is earlier. Certain powers have been
specifically given by Rule 15 and the duties are to be performed in accordance with the rules
laid down in Rules I 8 to 26. Powers include general power of control and giving directions of
the Board. to exercise the powers of the Head of Department, management of the affairs of the
Trust, administrative control and management of the office of the Board, maintenance of the
accounts of the Trust. entering into contracts as per the regulations and maintenance of the
records regarding meetings of the Board and the business arising thereof. Duties include,
preparation of budget of the Trust (Rule 18): maintenance of accounts fund, operation of
accounts and preparation of annual statements of accounts (Rule 19); maintenance of register of
investments made by the Trust ( Rule 21 ): disposal of non-expendable and other articles and to
write off all unserviceable and condemned articles (Rule 22): keeping watch over the
expenditure and sanctioning payments (Rule 23): hiring of office accommodation as well as
hired and purchased :tccommodation for the ~tall ;11Jtl ~uch !lthcr suitable arrangement for
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The National Trust so constituted under sub-section ( 1) is a body corporate
having a name, perpetual succession and a common seal, with power to hold,
acquire and dispose both movable and immovable property, to contract as well
as to sue and he sued. It is open to the hoard of Trustees to associate with
thelf in accordance with the provisions of the Regulations made under the Act
any person whose assistance or advise it may require for implementing the
objects of the Trust. However such associated persons have a right to take part
in the discussions relevant to that purpose but shall not have a right vote at the
meeting of the Board. Such persons sha!! not be considered to he member c1f
the Board for any other purpose. Further, the number for members so
associated with the Board shall not exceed eight in number and such person
11

shall necessarily belong to a registered organizations or a professional. x
However in the event of there being any vacancy in the Board or any other

accommodation ul Chairperson and staff (Rule 24 ); maintenance of register (Rule 25) amL
preparation and submission of annual report to the Central government (Rule 26 ).
The Board of the Trust Regulations, 2001 (Noti. No. GSR 579 (E), dt. 3-R-200 I) were also
enacted. Ref.{ulation 3 lays down the conditions of service of Chief Executive Officer. other
ofticcrs and employees of the Trust
II R. Also to be referred: Term of office of the Chairperson and the members, meetings of the
Board etc.( s.4): Resignation from office by Chairperson and members (s. 5); Disqualification of
Members (ss.6 and 7): appointment of Chief executive Officer (s. R) of National Trust for
Welfare of Persons with Autism. Cerebral Palsy. Mental Retardation and Multiple Disabilities
Act, 1999. National Trust for Welfare of Persons with Autism, Cerebral Palsv. Mental
Retardation and Multiple Disabilities Rules, 2000 (Noti. No. GSR 639 (E), dt. 26-7-2(){X)) has
also been enacted. Rule 4 to 6 deals with the conditions of service of the Chairperson and
Members. The conditions of service of the chairperson who serves the Trust on a full time basis
will be regulated by the conditions of service as mentioned in the Rules. Rule 4 provides for the
salary of the Chairperson which shall be equivalent to the basic pay of the Secretary to the
Government of India and as admissible dearness allowance and city compensatory allowance.
The Rule also makes provision for the salary to be received if the Chairperson is a retired
Central or State Government employee. Rule 5 provides dearness allowance, city compensatory
allowance and travelling allowance to the Chairperson; and the non-official Members shall be
eligible tor receiving sitting fee tor attending the Board Meetings. Rule 6 deals with the powers
and duties of the chairperson which include calling and presiding over all meetings of the
Board; move the Board to take into consideration his views in regard to any matter which is
required to be considered hy it, or any matter required by the central government to be
considered hy the Board; responsible for proper functioning of the Trust including LLCs and
ensuring implementation of the policies and programmes of the Trust; and giving directions to
the Chief Executive Officer for implementation of the deci<;ion of the Board.
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defect in the constitution of the Board the same will not vitiate any act or
proceedmgs of the Board.
0

119

The primary defect of the Act relates to the notional absence of
involvement of the persons with disability in the Board. Secondly. there are
question marks regarding the extent of the applicability of the restrictions
imposed under Section 4(5). The section lays down that no member of the
Board shall be a beneficiary of the Trust during the period such member holds
office. Now the question is whether this impediment shall extend to benefits
which were obtained when the person was not a member but continues during
the membership period; and what will be the position of programmes
approved during a membership period though the benefits of the same ensued
to a member subsequently. 120 Thus the Act has a ·protector' kind of image.
distant from person-centred plan.

1II' J

Powers and Duties ofthe Board:
Chapter IV lays down the powers and duties of the Board. Under

Section 1 1 the powers and duties have been mentioned thus:

(a) The Board shall receive from the Central Government a one-time
contribution of Rs. l 00 crores from the Central Government which
would constitute the corpus of the Board. The corresponding duty is to
invest the corpus and utilize the income derived from such investment
for providing adequate standard of living for persons with disability.

121

I 19. Supra note Ill, Section 9
120. Amita Dhanda, "According Reality to Disability Rights: Role of the Judiciary", S. K.
Verma. S.C. Srivastava (ed.), Ri?,hts of Persons with Disabilities (ILl Publication, New Delhi,
2002) pp. 90-102 at pp. 99, I 00
121. Supra note II I, Section 21 deals with grant of Rs. I00 crore for a corpus, which shall be a
one-time contribution, by the Central Government. Section 22 provides for the constitution of a
Fund called the National Trust for Welfare of Persons with Autism. Cerebral Palsy, Mental
Retardation and Multiple Disabilities Fund in which all moneys to be received from the Central
Government will be credited. All moneys received by way of grants. gifts. donation.
benefaction. bequest or transfer received by the Trust including moneys received in any other
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(b) The second power of the Board is to rece1ve bequest of movable
property from any person. The corresponding duty is to use such bequest
for the benefit of the person with disability in general and for
furtherance of the Objectives of the Trust in particular. It is also the
obligation of the Board receiving such bequests of movable property tu
make arrangements for adequate standard of living for the beneficiary.
named in the bequest if any. ft is also the obligation of the Board to
utilize the property bequeathed for any additional purpose for which the
bequest is made. However the Board is under no obligation to utilize the
bequest for the exclusive benefit of the beneficiary as named in the
bequest. The provisos to section l I ( 1) (b) allows bequests to he made to
the Trust for the benefit of a particular person with disability. At the
same time the provisos lay down that no donor can insist on the
exclusive utilization of the bequest for the beneficiary named by him. 122
This is a very contradictory situation
1:.. i

The Board is also empowered to receive from the central government
such sums as may be considered necessary in each financial year. The
corresponding duty is to provide financial assistance to registered
organizations for carrying out the 'approved programme'. In addition,
while allocating funds preference shall he given to women with
disahility or to persons with severe disahility and to senior citizens with
disability.

(v) Ancillary Functions of the Board:
Apart from the key function of protection of the rights and
property of the persons with autism, cerebral palsy, mental retardation

manner and from any other source has
duty of the board to prepare the budget
and expenditure of the trust. Section
accounts and relevant records about the
122. Amita Dhanda. op. cit. at p. l(Xl

to be credited to this fund. 121 Section 23 lays down the
for the next financial year showing the estimated receipt
24 imposes a duty on the Board to maintain proper
financial transactions of the Trust.
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and multiple disabilities, as well as to execute a universal demand of
families seeking unswerving arrangement for their severely disabled
wards, some ancillary functions of the Board may be summed up as
under:
il

Registration of Associations of Persons with Disability:
Association of Parents of Persons with Disability and
Voluntary Organizations whose principal object is to promote
the welfare of persons with disability.

ii)

123

Constitution of Local Level Committee (LLC) for such areas
as may be specified by it from time to time to perform the
12

tunctions as assigned by the Board. +
iit)

Appointment of guardians on basis of applications received
by the LLCs and their removal on valid grounds. m

123. Supra note I 12. Section 12. The section makes it mandatory for the aforesaid associattons
to register themselves hy submitting: an application in the required form and manner, and
accompanied by such documents and fees as provided in the regulations. ( )n receipt nf the
application the Board after making: suitable enquiries may either register or reject the application
along with reasons recorded for the same. The Board of" the Trust Regulations, 2001 also
provides under Regulation 6, the manner and form in which application of registration is to be
made by the organization. Regulation 6 lays down the procedure for grant of registration.
Regulation 8 lays down the procedure to be followed by the Board for evaluation of registered
organization for participation in the Trust's scheme and programmes. Regulation 9 says that
under what circumstances an association or organization may be de-registered and the
consequences of such de-registration.
124. Supra note Ill. Section 11 provides that the LLC shall consist of an officer of the civil
service of the Union or of the State who is not below the rank of a District Magistrate or a
District Commissioner of a District. It must also have a representative of a registered
organization and a person with disability as defined in section 2(t) of the Persons with
Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995. A LLC
is initially constituted for a period of three years and shall exercise its functions for that period
or till such time as the Board reconstitutes it. The frequency of the meetings has been fixed to be
at least once in every three months. Regulation 10 of The Board of the Trust Regulations. 2001
lays down the form and manner of constitution of the Local Level Committee. Regulation 14
concerns with the particulars of orders passed by the Local Level Committee.
125. Supra note 112. Section /4. Section /5 while laying down the duties of such guardians as
appointed under Section 14. says that a person who is appointed as the guardian of a person with
disability will have to take care of the person or property of the persons with disability. Along
with the guardian may also he responsible for maintenance of the person with disability. Section
16 imposes an obligation on the guardian to furnish inventory. within six months of his
appointment. to the LLC and annual accounts within a period of three months of the closure of
every financial year. Section 17 provides for the circumstances in which a guardian appointed
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iv)

The Trust has to maintain its books and documents in the
manner envisaged by the rules.

126

It also has to evaluate the

procedure for assessing the prefunding status of registered
organizations, which are seeking assistance frorn it. m
v)

Holding of Annual General Meeting and fulfilling other

·
· sue h meetmg.
·
I '8
reqmrements
tor
vi)

To prepare every year an annual Report about its activities

. the previous
.
clunng
year. P'l
-

f1•i)

Nights to persons with disabilities under the Act:
A look at the Act reveals that the Central Government has the

obligation to set up. in accordance with this Act and for the purpose of the
henefit of the disabled the National Trust for Welfare of Persons with Autism.
Cerebral Palsy. Mental Retardation and Multiple Disability at New Delhi. The
National Trust l:reated by the Central Government has to ensure that the
objects for which it has heen set up as enshrined in Section I 0 of this Act have

by a LLC is liable to be removed. The two major grounds of removal include. abusing or
neglecting a person with disability, and misappropriating or neglecting the property of the
person with disability. To he read with Rules 15 and 16 of the National Trust Act Rules. 2000.
The Board of the Trust Regulations, 200 I under Regulations 1 I, 12 and J3 deals respectively
conditions of eligibility for the guardianship of a disabled person: tht' order of eligible
applicants and guidelines for receiving. processing and confirmation of application for
appointment of guardian. Regulations J0, J I, 12, J3 and 14 have been made for the purpose of
appointment of guardians and their regulation by the Local Level Committee.
126. Supra note Ill, Section 18.
127. Supra note II I, Section 19.
128. Supra note Ill, Section 20.
129. Supra note Ill, Section 25. National Trust for Welfare of Persons with Autism, Cerebral
Palsy, Mental Retardation and Multiple Disabilities Rules, 2000 -- Rule 7 provides for the
keeping of a Membership Roll, i.e. a record of names and addresses of the members. Rule 8
makes provision regarding the Meetings of the Board, the requirements of a valid notice for
calling a meeting and the manner of complying with such notice. Rule 9 says that the
Chairperson shall act as the Presiding Officer in every meeting and, in his absence the members
shall elect one of the Members as the Presiding Officer. Rule 10 says that the quorum shall
consist of one-third of the total members and also points out the provisions pertaining to
adjournment of meeting and the non-nece-;sity of quorum in case of an adjourned meeting.
Regulation 'l of The Board ol the Trust Regulations. 2001of fixes the frequency. place, annual
general mcetings of the Trust.
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to be fulfilled. The National Trust shall be bound by the provisions of this Act
as to its accountability, monitoring, finance, accounts and audit. Accordingly.
the rights may be summed up as --1)

It is the obligation of the Board of Trustees of the National
Trust to make arrangements for adequate standard of living ul
any beneficiary named in any bequest received by it. and

t<1

provide financial assistance to registered organisations ft;r
carrying out any approved programme for the benefit of the
disabled.

2) Disabled persons also have the right to be placed undt:l
guardian

appointed

by the

Local

Level

Committees

m

accordance with the provisions of the Act. The guardians so
appointed will have the obligation to be responsible for the
person and property of their disabled wards and be accountable
for the same.
3) /\ disabled person has the right to have his guardian removed

\vhere the guardian is abusing or neglecting him or is
misappropriating or neglecting the property of the disabled
person.
--1- i

Where the Board of Trustees is unable to perform or has
persistently made default in the performance of duties imposed
on it, a registered organisation for the disabled can complain to
the Central Government to have the Board of Trustees
superceded and/or reconstituted.

130

(viii) Implementation qf' the Riglzts:
But a look at the rights tells that the system put forward by the
Act has least involvement of the persons with disabilities. The National Trust

130. Supra note X2 at pp 10~. 104
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Act regime is based on the presumption that some persons with disabilities,
due to the nature of their disability, are incapable of making their own
decisions; hence they do not possess legal capacity; and thus special
protective arrangements need to be put in place for them. Consequently, the
statute makes caretaking arrangements for the named disabilities.

proceedin~

on the presumption that such arrangements are only required for thosl'
disabilities.

131

Throughout the Act, as one weaves through the clauses and suh

clauses, there appears to be no participation of the person with the disability
(even notionally). It also lacks a person centred plan including a planning
process of persons with disabilities. The person centred planning process is a
process of planning for and supporting an mdividual that honours the
individuars preferences, choices and abilities and it assumes that all people
have preferences. regardless of their level of disability. Decision-making hy
the individual 1s the key to this etiort. Naturally, appointing a guardian to take
decisions can defeat this process. Hence the National Trust should address the
development of this process. rn order to comply with the spirit and the letter
of the Disability Convention, a more comprehensively drafted enactment is
needed, which takes into consideration the preferences of the disabled person,
as opposed to merely the relatives or friends. 132 It is important to note that
whilst the Disability Convention sets up a regime of universal legal capacity
by recognizing the legal capacity of all persons with disabilities: the National
Trust Act is a law with restricted application because it addresses the capacity
deficits of certain named disabilities only.

DJ

Hence the defects inherent in the Act need to be adequately
addressed so that the purpose of the legislation is not defeated. Consequently,
the suggestions, which may be considered in amending the Act, are:

131 . Supra note l I 0
I ~2. Vandana Bedi. op.cit alp. 96
133. Supra note 10
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../ The National Trust Act should introduce an express provision
recognizing universal legal capacity and the provision should state that
all persons with disabilities have full legal capacity .
../ The existing restrictive definition of disability must be replaced with a
broader one, preferably with the one given in the

Disabilitv

Convention .
../ Consultation by the National Trust with persons with disabilities will
help identify specific areas of action to enable persons with disabilities
to exercise their legal capacity and starting programmes accordingly
with the active participation of and in consultation with persons with
disabilities.
v

114

Sensitisation of parent-. about the process for self determination and
assisted decision making. All laws. rules. international treatise shall be
of no use if the parent does not believe that their child can be

a

participant in making choices, helieves strongly enough to follow their
.
I \-;
cj ay-tn-< l ay Itves. · ·

(d) The Children with Cerebral Palsy or Mental Retardation (Care,
Educational Facilities and Welfare) Bill, 2005
The present discussion will he incomplete without a reference to
the The Children with Cerebral Palsy or Mental Retardation (Care, Educational
Facilities and Welfare) Bill, 2005, which aims to provide for the educational
facilities at par with the normal children and for the care and welfare measures
to be undertaken by the Central and State Governments for the children afflicted
with cerebral palsy or with mental retardation. This Bill has been introduced in
the Rajya Sabha and is still under deliberations. The Bill seeks to formulate a
National Policy for the Children with Cerebral Palsy and Mental Retardation to
134. /hid
135. Supra note 113 at ibid; Supra note 14 at p. 34
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secure proper care, education and welfare measures and other rights for the
children with cerebral palsy or mental retardation to ensure their proper growth
and a secure future for such hapless children. 116 It also lays that the appropriate
Government shall ensure that, as far as practicable, the children with mental
retardation arc given education in schools, Government as well as private
schools, meant for normal children for their proper development. For the
children having cerebral palsy the appropriate Government shall open sufficient
number of special schools. Technical education institutes and training Centres
for imparting education and training to such chiidren. It imposes duty on ever)
parent, guanJlan or head of the family to send every child with Cerebral Palsy or
Mental Retardation

!()

normal School or Special School or Technical education

mstitute, as the case may be. for getting education or technical training as per
his caliber. t.n

While

the

need

is

to devise

a comprehensive disability

educational policy for very person with disability. the thrust of the Bill on only
cerebral palsy and mental retardation are surely questionable. Patticularly in the
light of the Disability convention, the Bill needs to be amended to deal with
each and every category of disabled. Even if mental retardation is the issue then
also, other mental illnesses must also be included.

C. MINOR LAWS DEALING WITH THE RIGHTS OF PERSONS WITH
DISABILITIES:
Apart from the above-mentioned laws there are some other laws
also which deal with the issue of disability. The Lepers Act of 1898 and the

Indian Lunacy Act of" 1912 are the earliest laws dealing with the interests of the
disabled. The two laws dealt respectively with the regulation and control of

Do. The Children wah Ceu::!Ha/l'alsy or Mental Retardation (Care. Educational Facilities and
Wel{are) Rill. 2005. St:ction \.
137. !hid. Section 5.
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leprosy patients and those who are suffering from mental diseases respectively.
Though the laws do not exclusively deal with the interests of the disabled but
they contain some remarkable provisions which tend to secure their position up
to a certain extent. For instance the Workmm 's Cotnpensatimz Act, 1923 and the
State Emplorees lnsurmzce Act, 1948 are operative only \vhen a misfortune

struck an able bodied person and turns him/her into a disahkd person and the
law is applicable only to those who are engaged in :some occupation m
industry. 138 Similarly the Factory Act, 1948, The Plantation Labour Act, 1951
and the A1ines Act an=- basically intend to prescribe safe and secure working
conditions for workers so as to prevent accidents and thereby prevent disability.
[n the following lines we shall assess the various laws which contain provisions
relating to disability rights. whether expressly or tmpliedly.

(a) The Workmen's Compensation Act, 1923:

The Workmen· s Compensation Act, 1923 was framed with a
view to provide for compensation to workmen incapacitated by an injury from
accident arising out of and in the course of employment. It is a guarantee against
hazards of employment to which a workman is exposed because of his
employment The main object of the Act is to provide compensation to the
workman or his dependants. [n addition. the Act also efforts to prevent
accidents. 139

The Act does not define 'disability' or 'disablement'. It defines
'partial disablement' and 'total disablement'. Section 2(1 )(g) defines partial
disablement to mean: "where the disablement is of a temporary nature, such
disablement as reduces the earning capacity of a workman in nay employment
138. D.C. Pandc, "Law and the Physically Disabled- Agenda of Social Justice". AliKarh Lmr
Journal, vol. 9, ( 1988), pp.l3-24 at p. 17
139. Surya Narayan Misra. SuJhir Kumar Misra, "An Introduction to Labour and Industrial
lmn"'. 18th FditiPn (Central I .aw Publications. Allahabad. 2()()()) p. 281
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in which he was engaged at the time of the accident resulting in the disablement,
and where the disablement is of

a permanent nature, such disablement as

reduces his earning capacity in every employment which he was capable of
undertaking at that time; provided that every injury specified in Part II of
Schedule I shall he deemed to result in permanent partial disablement..,

The Section divides partial disablement into two kindsi)

Temporary partial disablement and (ii) Permanent partial disablement.

The test of such disablement is the reduction in the earning capacity of the
workman. If the earning capacity of a workman ts reduced in reiation to the
employment he had been at the time of the accident resulting in such
disablement. it is temporary partial disablement. If the injury caused by the
accident results in the reduction of the earning capacity, in respect of
employment which the workman was capable of under taking at the time of
accident. To determine whether the injury is permanent or temporary, it has
to he examined whether the injury has incapacitated the workman from
every employment which he was capable of undertaking at the time of
accident or merely from the particular employment in which he was at the
time of the accident resulting in disablement. In the former case the
disablement is partial but permanent; in the latter case it is temporary.

In Calcutta Licenced Measures Bengal Chamber o( Commerce v.
. 140 t he t·o IIowmg
.
M c1. H ossam
propositions were laid down to dec1"de the

nature of disablement:

Firstly, earning is not the same as earning capacity. There ts a difference
between earning of a person and his capacity to earn.

Secondly, rise in earning may be because of various factors and nse m
wages is not decisive of no loss in earning capacity.

140. AIR 1969 Cal. \7X
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Thirdly, loss of physical capacity is not co-extensive with loss of earning
capacity, and
Lastly, loss of physical incapacity may be relevant in assessmg to what

extent there is loss of earning capacity for every employment which the
workman was capable of undertaking at the time or the employment in
which he was engaged at the time of the accident as the case falls for
consideration. 141

Section 2(1) (/)defines 'total disablement" as foiiows:

"such disablement \vhether of

a temporary or permanent nature. as

incapacitates a workman for all work which he was capable of performing at
the time of the accident resulting in such disablement:
provided that permanent total disablement shall be deemed to result from the
permanent total loss of the sight of both eyes or from any combination of
mjuries specified in Schedule I where the aggregate percentage of the loss of
earning capacity, as specified in the said Part II against those injuries,
amounts to I00 per cent or more."

The definition of 'total disablement' speaks of 'incapacity for all work' and
not 'incapacity to work·. The application of ·for· instead of

·or

makes it

sufficiently understandable that it is the inability to get employment which is
significant and not the physical incapacity to undertake any work. If because
of his apparent physical defects caused by an injury no one will employ a
workman, however competent he may be, in fact, he has lost power to earn
wages as completely as if he was paralysed in every limb. 142

----------------·
14 I Supra note 139 at p. 290
142. Ball v. William Hull! and ,)'on\ Ltd I ()62 A.C. 4()6

In Pratap Narain Singh Deo v. Srinivasa

14

-',

a carpenter suffered

injury in the course of his employment which resulted in amputation of left
hand above elbow. Since a carpenter cannot work with one hand,
disablement was held to be total and not partia1.

Apart

from

defining

'partial

144

disablement'

and

·wull

disablement', Chapter II of the Act specifically deals wtth · W urkman·"

Section 3 is concerned with employer's liability for

Compensation'.

compensation. The liability of an employer to pay compensation is limited
and

IS

subject !o the provisions of the Act. Section 3( l) fixes the liability ',f

the employer

to

pay compensation only on these four grounds:

( l) Personal injury must have been caused to a workman:
(2) Such injury must have been caused by an accident;
(3) The accident

must have arisen out of and in the course of employment:

and
(4) The injury must have resulted either in death of the workman or m his
total or partial disablement for a period exceeding three days.
The employer shall not be liable to pay compensation in the following cases:
(a)

If the injury did not result in total or partial disablement of the workman
for a period exceeding three days:

(b) In respect of any injury not resulting in death or permanent total
disablement the employer can implore:

I. that the workman was at the time of accident under the influence of
drinks or drugs;
II.

that the workman willfully disobeyed an order expressly given or a
rule expressly framed for the purpose of securing safety of
workman; and

1-U A.LR 1976 S C 222
14-t Supra note LW al p. 294
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III. that the workman having known that certain safety-guards or
safety devices are specifically provided for the purpose of securing
the safety of workman, willfu1ly disregarded or removed the
same.

145

Sub-section (2)

provide~

for the payment uf compensation in

case of an injury resulting from uccupational diseases. Schedule III of the
Act contains the list of occupational disease. Sub-section (2-A) deals \Vith
the situation where there are more than one employers in case of any

employment mentioned in Part C of Schedule Ill. It says that the
Commissioner shall fix up the extent of liability of different employers in
respect of the amount of compensation payable to a workman. Sub-section
(3) empowers the Central government

or the State Government by giving

notification in the Official Gazette of not less than three months expressing
its intention to add any description of employments to the employments
specified m Schedule IlL Sub-section (4) makes the employer liable to pay
compensation only if the disease can be directly attributed to a specific
injury by accident arising out of and in the course of employment. Subsection (5) puts a limitation on the recovery of compensation by laying
down that no claim for compensation shall be maintainable by a workman in
respect of any injury if he ha." already instituted a civil proceeding for
damages in respect of the same injury against the employer or any other
person.

Section 4 lays down the amount of compensation payable in various
types of disablement
(a)

Compensation in case of permanent total disablement--- Under

section 4 (I )(b) where permanent total disablement results from the

14 ..:, flnr/ at p.

~m
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injury, the injured workman shall be entitled to an amount equal to sixty
per cent of the monthly wages of the injured workman multiplied by the
relevant factor or an amount of ninety thousand rupees, whichever is
more. Explanation

n attached

to the Section says that where the monthly

wages of a workman exceeds four thousand rupees, his monthly wages
for the purpose of clause (a) and clause (b) shall he deemed to be fr 1 l!!
t housan<-I rupees

on ly. l~h

Compensation tn case of permanent partial disablement-

(b)

Section 4( l )( cc) provides that where permanent partial disablement
results from the injury
L

In the case of an injury specified in Part 1I of Schedule I, such
percentage of the compensation which would have been
payable in the case of permanent total disablement as 1s
'-'pecified therein as being the percentage of the loss of earning
capacity caused by that injury, and

11

In the case nf an injury not 'lpecified m Schedule I. such
percentage of the compensation payable in case of permanent
total disablement as is proportionate to the loss of earning
capacity permanently caused by the injury. Explanation I to
section 4 ( l )(c) says that where more injuries are caused by
the same accident. the amount of compensation payable shall
be aggregated but not so as to exceed the amount which
would have been payable if permanent total disablement has
resulted from the injuries thereto. Explanation II provides that
in assessing the loss of earning capacity for the purpose of
sub-clause (ii) the qualified medical practitioner shall have

146. S.C. Srivastava. "Rights of Persons Disabled During Employment in Indian Industries". in
S. K. Yenua, S.C. Srivastava (ed.), Rixhn of Persons with Disabilities (ILl Publication. New
Delhi. :2002\. pp. 5 I o7 at p. So.

226

due regard to the percentage of loss of earning

capacity

m

relation to different injuries specified in Schedule I. w

(c)

Compensation in case of Temporary Disablement-As per

Section 4( l) tdJ, Where temporary disablement, whether total or partial
results from the injury. an injured workman is entitled to a half-monthly
payment of the sum equivalent to twenty five per cent of monthly wage"
of the workman to be paid in accordance with the provisions of sub
section (20. The payment becomes due on the sixteenth day:
(i)

from

the

date of the

disablement

where

such

disablement lasts for a period of twenty-eight days or
more. or
Iii)

after the expiry of awaiting period of three days from
the date of the disablement where such disablement
lasts for a period of less than twenty-eight days; and
thereafter half-monthly during the disablement or
during a period of five years, whichever

period

IS

shorter.

The aforesaid provtsJon-. arc subject to two conditions: (i) all
advance payment or allowance by way of compensation made hy the
employer to the workman is to be deduced from any lump sum or halfmonthly payments (ii) the half-monthly payments shall not exceed half the
amount of such wages which the payment or allowance which the workman is
earning after the accident; (Proviso (a) and (h) to Section 4(2)). The
explanation to the Section further adds that any payment or allowance which
the workman has received from the employer towards his medical treatment,
shall not be deemed to be a payment or allowance received by him by way of

147. /hid at p. SX

227

compensation within the meaning of clause (a) of the proviso. Section 4(3)
provides that on the ceasing of the date on which any half monthly payment
faUs due, there shall be payable in respect of that month a sum proportionate
to the duration of the disablement in that half month.

14

R

However any compensation is payable only \Vhcn a notice of the
accident has been given in writing, as soon as practicable after the accident.
I·+'JThe phrase

'as soon as practicable' depends upon the nature and

circumstance of each individual case

rn Banshidhar

0

v. Ramchandrc{" it was

observed that a notice given after two months of accident may, if the victim of
accident is continuously in the hospitaL it shall be considered to be one given
as soon as possible.

151

The object of giving such a notice is to facilitate the

employer to verify the fact of the accident having occurred to the workman in
the course of employment and also to allow the employer to take such steps as
he may consider fit to lessen the outcome of the accident. 152 Further, under

Section II. a workman who is so injured and has given a notice thereof under
Section I 0, to the employer shall submit himself for medical examination if
offered by the employer. Such offer by the employer must be free of charge
and made within three days from the time at which the service of the notice
has been affected. Also, where any workman who receives half monthly
payment shall submit himself for medical examination if and when required
by the employer. Such submission to a medical practitioner shall only be in
accordance with the rules made under this Act and at such intervals as
prescribed by the rules. If a workman declines to present himself for
examination by a qualified medical practitioner as required either by the
employer or the Commissioner, his right to compensation shall be suspended
148. Ibid
149. Workman's Compensation Act, 1923. Section 10.
150. AIR 1960 MP 313
I 5 I . Supra note 139 at p. 328
I :'i2. Ahmedahud Victoria Iron \Vnrh !Jd
.'Vfugonluf Ke.lhor!o/ Ponl'lw/. AIR llJ41 Born. 2Yo
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for the period of refusal or obstruction. In such cases he shall be permitted to
full compensation only if he can establish that he was for some satisfactory
cause prevented from submitting himself. 153

An evaluation of the aforesaid provisions reveals the following
drawbacks of the Workman ·s Compensation Act:
•

The Act does not make special provisions for particular disease
or imposes restrictions on them.

•

Secondly, there is also no provision for rehabilitation of workers
suffering from occupational disease. In other words, neither
health nor rehabilitation aspect are taken into consideration.

•

Thirdly, lump sum payment made for permanent disablement
under the Workman's Compensation Act is unsuitable to provide
protection against social contingencies. As a matter of fact the
quantum of compensation ts in most cases too meagre to set off
handicaps.

•

Fourthly, the rights available are merely compensatory and
temporary relief

•

Fifthly, once a person is disabled it becomes incumbent on the
family members to make constant efforts to collect

the

compensation, which often results m desperation because of
prolonged litigation. 154The more appropriate remedy would be
evolution of a scheme for periodical payment to injured persons.

Hence it is suggested that:

153. Supra note 139 at p. :B I
154. Mohd. Zafar Mahfooz Nomani, "Human Rights to Development and Persons with
Disabilities: Breaking new Grounds For Equality in India'·. A/igarh Law Journal. vol. XIII.
(199!S). pp.l}l-104 at pp. 95.Y(>
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../ Rehabilitation measures are included in the Act as well as
a scheme for periodical payment of the compensation in
case of permanent disablement.
v'

Also a scheme mist be framed and executed for
systematic training of persons with disabled injured
during employment.

l'i'i

(b) Employees' State Insurance Act, 1948

The next important legislation is the Employees· State lnsuronn,
Act, 1948 which also contains certain provisions concerning 'disablement'

There are three kinds of disablement under the Act:
1)

1i)

Section 2( I 5-A) ---Permanent Partial Disablement
Section 2( 15-B)---Permanent Total Disablement

iii) Section 2(21) ---Temporary Disablement.

Permanent Partial Disablement: Section 2( 15A) of the Act defines the term

as"Such disablement of a permanent nature as reduces the earning capacity of an
employee in every employment which he was capable of undertaking at the
time of accident resulting in the disablement:
Provided that every injury specified in Part II of the Second Schedule shall be
deemed to result in permanent partial disablement."

Thus the definition contains the following requisite for a
disablement to be a of a permanent partial nature( I) partial disablement must be of a permanent character;
(2) the disablement must diminish the earning capability of an employee;

155. Supra note UY at pp. 61, 6 7
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(3) reduction in earning capacity must be in each employment which he
was competent of undertaking at the time of the accident ensuing in
the disablement.
What shall constitute a permanent partial disablement is a question of fact, but
every injury provided in Part II of the Second Schedule shall be considered tc'
result in permanent partial disablement. It is the duty of the courts to see that
the earning capacity of the workman has been reduced in all employment:,
which he was able of undertaking at the time of the accident and not simply
the particular employment in which he was engaged at the time nf accidem
resultant in accident. 156

Permanent Total Disablement---Section 2( !58) defines the term to mean-·such disablement of a permanent nature as incapacitates an employee for all
work, which he was capable of performing at the time of accident resulting in
such disablement:
Provided that the permanent total disablement shall be deemed to result from
every injury specified in Part I of the second Schedule or from any
combination of injuries specified in Part II thereof where the percentage of the
Joss of earning capacity, as specified in the said Part II against those injuries,
amounts to one hundred per cent or more, ..

The requisites of the disablement to be permanent total are:
( 1) the disablement consequential from injury ought to be permanent;
(2) the disablement must be of such a character as to leave the workman
incapable for all work which he was capable of performing at the time
of accident resulting in such disablement;
(3) every injury specified in part

r of

Schedule [[ shall be supposed to

effect in permanent total disablement; and

156. Ibid at p, 3X I

(4) it shall also be deemed to result from any combination of

injurie~

specified in Part II of Second Schedule where the cumulative
percentage of the loss of earning capacity, as specified against those
. Junes,
. .
In

amounts to one huncI recl per cent or more. 1·" 7
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observed that the disablement is said to be permanent and total if it results in
such permanent loss of earning capacity of the employee as to make him
incompetent for all work which he was capable of doing at the time of
accident. But if the disablement results only in the reduction of the earning
capacity it is only partial and not total. The use of 'for' makes it amply clear
that the incapacity for work as referred thereto is not only physical incapacity
to work but incapacity to secure employment. Hence, no matter what may be
the physical power of the employee to do a task in any field of activity, if
there is no earning power remaining in the workman so as to present him any
cmploymcnL the incapacity

ts

complete. 1 "'

1

Tempora rv Disahlement--- Section 2( 21 ) of the act defines the term as
follows:
" a condition resulting from an employment injury which reqmres medical
treatment and renders an employee. as a result of such mjury, temporarily
incapable of doing the work which he was doing prior to or at the time of
InJury."

The constituents of this disablement are:
( 1)

It is a state resulting from an employment injury:

(2) The injury must be such as necessitates medical treatment;

157. /hid at pp. 381,382
158. ( 1996) l LLJ 831 (Mys. l
15Y. Supra note I.W at p. 382

232

(3) The injury must make the employee temporarily incapable of doing the
work; and
(4) The incapacity to work ought to be with regard to such work which the
employee was doing either preceding the injury or at the time of injury
. m
. sue h d'1sa bl ement. J(J(!
resu ltmg
'Employment injury' 161 has been defined in the Act to mean a personal injury
caused to an employee, (i) by accident arising out of and in the course of
employment, (ii) by occupational disease existing out of and in the course of
employment. (iii) such employment musi be insurable, and (iv) it

iS

immaterial whether the accident arising out of and in the course of
employment occurs within or outside the territorial limits of India.

Apart from the above definitions the Act under Section 46
provides benefits in case of disablement along with certain other benefits like
<.;ickness benefit. maternity benefit, dependants benefit. medical benefit etc.
According to this Section. any msurecl person shall be entitled to periodical
payments if---i)

he suffers from disablement;

ii)

the disablement results from an employment injury; and

iii)

the injuries were sustained due to employment as an employee under
the conditions mentioned in the Act.

However, the disablement benefit is payable only when the InJury

IS

appropriately certified by an Insurance Medical Officer. 162

Section 51 provides for disablement benefit and lays down that,
subject to the provisions of this Act:

160 /hid at p. \~4
161. Emplovees' Sate Insurance Act. I <)4~. Section 2(X ).
162. Supra nott' 139 at p. 40Y
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(a) a person who sustains temporary disablement for not less than three
days( excluding the day of accident) shall be entitled to periodical
payment at such rates and for such period and subject to such conditions
as maybe prescribed by the Central Government.
(h)

a person who sustains permanent disablement whether total or partial,
shall be entitled to periodical payment at such rated and for such period
and subject to such conditions as may be prescribed by Central
Government.

Section 51 A provides that if it is shown that the accident arose in
the course of employment of an insured person, it would be presumed also to
have arisen out of employment. But the presumption is rebuttable and applied
to the provisions of this act only, t<1~ Section 51 B explains the expression
·arising out of and in the course of employment'. An accident shall be deemed
to arise out of and in the course of an insured person's employment
notwithstanding that he was at the time of the accident acting in contraventiDn
of the provisions of any law applicable to him or any orders given by or on
behalf of his employer or that he is acting without instructions from his
employer, if-(a) the accident would have been deemed to have arisen had the
act not been one

111

contravention as aforesaid or without instructions from lw,

employer, as the case may he, and (hl the act is done for the purpose of and in
connection with the employer's trade or business. 164 Section 51 C of the Act
incorporates the principle of notional extension of employer's premises. This
section lays down the liability of the employer for the payment of benefit for
accident arising while an employee is traveling in any transport provided by
the employer while going to or coming from work. 165 Section 51 D lays down
that an accident occurring to an insured person in or about any premises at
165. !hid at p. 410
l 64. D. K. Menon. op.ciL at p. 62
I fJ') Supra note I ~9 at p. 410
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which he is for the time being employed for the purpose of his employer's
trade or business shall be deemed to arise out of and in the course of his
employment, if it happens while he is taking steps, on an actual or supposed
emergency at those premises, to rescue, support or defend persons who arc or
thought to be possibly injured or imperiled or to avert or minimize serious
(' .
cIamage to property. 166 F.ma II y, .)ectwn
54 deals with the issue of
determination of question of disablement. The Section lays that the questions
relating to disablement shall be determined by the Medical Board constituted
in accordance with the regulations. and the disablement question shall concern
with:
(I)

whether the relevant accident has resulted in permanent disablement.

(ii)

whether extent of Joss of earning capacity can be assessed
provisionally or finally;

(iii)

whether the assessment of the proportion of the loss of earning
capacity Is provisional or final; and

riv\

in the case of provisional assessment the period for which such
assessment shall hold good.

167

The positive aspect of the Employees' State Insurance Act, 1948
is the periodical payments of disablement benefits. Also a person who sustains
temporary disablement for not less than three days (excluding the day of
accident) is also entitled to periodical payment at prescribed rates and
conditions. In addition, the person who sustains permanent disablement
whether total or partial shall be entitled to periodical payments though subject
to the conditions prescribed by the Central Government. Unfortunately, the
coverage of the Act is very limited.

166. D. K. Menon. op.cit. at p. 63
16 7. Supra note 139 at p. 41 "l.
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•

There are a large number of workers in the unorganized

~ectors

of employment like power looms, diamond cutting workshops,
quarries, etc. who are more prone to accidents, but are outside
the scope of the Act. This is
•

~me

of the major defects of the Act.

Secondly, there is no periodical revie\V of the adequacy ut
existing facilities and improvement of facilities has not been
keeping pace with the increase in number of workers in the
covered area.

•

Thirdly, there ts no scheme either for rhe trainmg of person"
Jisablcd

due

rehabilitation.

to employment
16

m_1ury

or any

scheme

for

K

Hence the following changes may be considered:

v

There

t'>

a need to include the employees of the unorganized

sector within the ambit of this Act.
v'

Secondly. there is a need to periodically review the growth

ur

industries in the covered area and the adequacy of existing
facilities.
v"

Thirdly there is a need to shift the emphasis to prevention of
accidents leading to dtsablement as well as prevention of disease.
The most effective means of prevention of accidents ts safety
measures and strict enforcement of the same.

v"

Finally,

framing

of schemes

for

providing

training

and

alternative employment are a high time need for the actual
success of the Act.

I (J'!Uhid ;11 pp 6.'. hfi. h 7
16!).//Jid
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(c) Other Labour Laws:

Apart from the above principal labour legislations The Factory
i!ct, 1948, The Plantation Labour ;let, 1951 and The l'v'fines Act. 1952 are the

legislations which are concerned with the prevention uf accidental situation•.
and circumstances to curb the growing incident of disability. However these
laws are primarily meant to prescribe such conditions for \vorkers as may ensure
their safety and security. They do not directly deal with the issue of disability
benefit nor contain any speciai provision of health or safety with regard to their
disabled <.,talus. ln fact the inadequacies as well as non-enforcement of
prescribed rules and laws

lo

prevent occupational hazards have been responsible

fur mcreasing the number of disabled persons either by way of suffering from
mcurable diseases or by way of accidental injuries.

1711

(d) Afotor Vehicles Act, 1988:

The Motor Vehicles Act. 19??8 seeks to consolidate and amend
the law relating to motor vehicles. Sections 8, 16 and 186 are the provisions
which concern with 'disability' as one of the grounds of refusal or revocation of
ltcence and when disabled persons may he penalized for being a danger to the
public by driving vehicles which they are incompetent to drive. SeNion 8 deals
with the grant of learner's licence. Every person who applies for a learner's
licence has to satisfy the licensing authority about his physical fitness for
driving vehicles on the road. For this purpose such person has to submit a
medical certificate from a registered medical practitioner. Sub-section (4)
provides that if from a medical certificate it appears that the applicant is
suffering from any disease or disability which is likely to cause the driving by
him of motor vehicle of the class which he would be authorized by the learner's

170. Supra note

13~

at p. 21
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licence applied for to drive, to be source of danger to the public or passengers.
the licencing authority shall refuse to issue the learner's licence. However it is
subject to the proviso that a learner's licence limited to driving an invalid
carriage may be issued to the applicant, if the licencing authority is satisfied that
he is fit to drive such a carriage.

Section 16 deals with the revocation of driving licence on
grounds of disease or disability. It says that any licencing authority is at liberty
at any time revoke a driving licence or may require as a condition of continuing
to hold such driving licence the holder thereof to produce a medical certificate
m the same manner as is referred to in Section 8 . if the licencing authority has
reasonable grounds to believe that the holder of the driving licence is, by virtue
of any disease or disability unfit to drive a motor vehicle and where the
authority revoking a driving licence is not the authority which issued the same.
it shall intimate the fact of revocation to the authority which issued that licence.

Section 186 imposes a penalty on a person who drives a motor
vehicle in any public place when he has knowledge that he is suffering from any
disease or disability and such driving shall be a source of danger to the public,
punishable for the first offence with fine extending up to two hundred rupees
and for a

~econd

or subsequent offence with fine which may extend to five

hundred rupees.

Apart from the above provisions Chapters VII-A and VIII is of
special significance as they respectively deal with liability without fault in
certain case and introduced compensation for accident involving death or bodily
injury to person arising out of the use of motor vehicles. Section 92-C defines
permanent disablement to mean a disablement resulting from an accident arising

238

out of the use of a motor vehicle or motor vehicles and if such a person has
suffered by reason of the accident any injury or injures involving(a) permanent privation of the sight of either eye or the hearing of either car,
or privation of any member or joint; or
(b)

destruction or permanent impairing of the powers of any member

ill

joint; or
(c) permanent disfiguration of the head or face.

Chapter VIIl was initiated with a view to giving effect to a social
policy of distribution risks caused by the necessmy peri I in today' s life
particularly on the road.-; The compensation for injuries and damage can be had
llll

showing that some cause of action against the party responsible lies in terms

of Section I I0( I ) of the Act The Act requires adjudication upon claims for
compensation in respect of accidents involving "the death of or bodily injury to
persons arising out of the use of motor vehicles or damages to any property of a
third party so arising or both."

171

Thus the scheme and the provisions of law relating to motor
vehicles envisages that at least a compensatory remedy be available to persons
who are prone to be victims by use of motor vehicle m a public place. However,
the policy of giving relief to the victims through the approach of ensuring
hazards on roads and dispensing the losses suffered by the individuals, would
get attenuated, if claims arising out of motor accidents were to be determined
exclusively on the basis of preponderant evidence of negligence, for which the
burden of proof lies on the victim. Unfortunately it is the victim even if he has
been permanently disabled, or his family members who have to collect
foolproof evidence of negligence of the driver or to make intense investigatory
efforts to establish the defaulter' conduct. as being such that lacked prudence or

I 71 /hid

at

p. 22
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standard care on his part. The defaulter must in fact be identified by logical
interpretation of events. Thus apart from appropriate legislative amendments the
172
courts should also use their judicial skills to assure justice.

(e) Provisions {or Disabled in Various Other Legislations:

Together

with

the

Constitutional

prOVlSlons,

particular

legi-;lations dealing with disability rights, legislations concerning compensatory
remedies in case disablement, it will he worth while to have a look at the
various other legislations that contain provisions pertaining to people with
mental and physical disability. While in some legislations they have been given
some benefits. in others they have been abstained from doing certain acts.

(i) Indian Pella! Code: The Code though provides for a general punitive lmv

for India. However persons \Vith insanity have been given the benefit ut
General Exceptions in case they have been found to have committed a crime
within the meaning of this Code.
Section 84 deals with the act of a person of unsound mind and says that
nothing is an offence which is done hy a person who at the time of doing it ,
by reason of unsoundness of mind.

IS

incapable of knowing the nature of the

act, or that he is doing what 1s either wrong or contrary to law.
Section 89 also excepts any act done in good faith for benefit of child or
insane person by consent of the guardian or other person having lawful
charge of that person.
Section 90 provides that if any consent given by a person who, from
unsoundness of mind is unable to understand the nature and consequence of
that to which he gives consent will not amount to consent.

! 72 !hid at pp. 22. 21
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However, Section 98 provides for the right of private defence against an
act of a person of unsound mind.

Thus the Code provides for these exceptions due to the
incapacity of a person with mental disability to understand the nature and
consequences of his conducts due to their immaturity of understanding.

171

(ii) Contract Act, 1872: The Act principally deals with the making ot
contracts. its essentials, competence of the parties and when contracts may
be vitiated. Section ll provides the competence of the parties to contract. it
says that every person who is of age of majority according to the law to
which he is subject and who is of sound mind. and is not disqualified from
contracting by any law tu which he is subject. Section 12 says that for the
purpose of making contracts, a person shall be treated as one of unsound
rnind when he is so declared by a competent court

(iii) The Evidence Act, 1872:

Chapter IX of the Act deals with the

provisions dealing with witnesses in courts. Section 118 of the Act provides
as to who may testify as witness. It lays that all persons shall be competent
to testify unless the Court considers that they are prevented from
understanding the questions put to them. or from giving, rational answers to
these questions, by tender years, extreme old age, disease, whether of mind
or body, or any other cause of the same kind. The Explanation provides that
a lunatic is not incompetent to testify, unless he is prevented by his lunacy
from understanding the questions put to him and giving rational answers to
them. Further Section 119 of the Act provides for the manner in which a
dumb witness may tender evidence orally in an open court. It provides that a
witness who is unable to speak may give evidence in any other manner in
173. Ratanlat & Dlmajlal. "Thr Indian Penal Code". 2g'h Edition (Reprint), (Wadhwa and
Cl>rnpanv, Nag:pur. 1999). pp. 96. 101. 102. II X.
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which he can make it intelligible, as by writing or by signs, but such writing
must be written and the signs made in open court. Evidence so given shall
he deemed to be oral evidence. This provision thus takes care of the
situation of the dumb witness but there is no provision laid down for blind
or deaf witness. 17 ~

(iv) The Government Savings Banks Act, 1873: This Act provides for an
independent provision with regard to deposits made in Government Savings
Bank belonging to lunatics. Section 12 provides that if any depositor
becomes insane or otherwise mcapable of managing his affairs, and if such
insanity or mcapacity is proved to the satisfaction of the Secretary of the
Bank in which his deposit may be, such Secretary may, from time to time.
make payments out of the deposit to any proper person, and the receipt of
such person, for money paid under this section shall be sufficient discharge
therefor. Where a committee or manager for the depositor's estate has been
duly appointed, nothing m this section authorizes payments to any person
other than such committee or manager.

(v)

Yrisoners Act, /900:

This Act has been enacted to deal with law

relating to prisoners confined by order of court. Section 30 of the Act
specifically deals with the manner with which lunatic prisoners have to be
dealt with. Sub-section (1) says that, where it appears to the State
Government that any person detained or imprisoned under any order or
sentence of any court is of unsound mind, the State Government may, by a
warrant setting forth the grounds of belief that the person is of unsound
mind, order his removal to a lunatic asylum or other place of safe custody
within the State there to be kept and treated as the State Government directs
during the remainder of the term for which he has been ordered or sentenced
- - - - - · - - - - -..........
174. Supra note 5 at p. 477

_
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to be detained or imprisoned or, if on expiration of that term it is certified by
a medical officer that it is necessary for the safety of the prisoner or others
that he should be further detained under medical care or treatment, then until
he is discharged according to law. As per sub-section (2) where it appears to
the State Government that the prisoner has become uf sound mind, the State
Government shall. by a \Varrant directed to the person having charge of the
prisoner. if still liable to he kept in custody. remand him to the prison from
which he was removed, or to another prison within the State or if the
prisoner is no longer liable to be kept in custody, order him to be
discharged. According to sub-section (3) the provisions of Section 9 of the
Lunatic Asylums Act. 1R58 shall he applicable to every person confined in a
lunatic asylum under the provisions of sub-section (I) after the expiration of
the term or which he was ordered or sentenced to be detained or imprisoned
and at the time during which a prisoner is confined in a lunatic asylum under
that sub-section "hall he considered as a part of the term of detention or
1mprisonment which he may have been ordered or sentenced by the court tc'
undergo. Sub-section (4) provides that in any case in which the State
Government is competent under sub-section ( l) to order the removal of a
prisoner to a lunatic asylum or other place of safe custody within the State,
the State Government may order his removal to any such asylum or place
within any other State or within any part of India to which this Act does not
extend by agreement with the State Government of such other State and the
provisions of this section respecting the custody, detention, remand and
discharge of a prisoner removed under sub-section ( 1) shall, so far as they
can be made applicable, apply to a prisoner removed under this sub-section.

(vi) Registration Act, 1908: This Act principally seeks to consolidate the
enactments concerning the registration of documents. While dealing with
Powers of Attorney that are recognizable under the Act, an exception has
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been made in Section 33 in respect of persons with physical disability from
attending the registration office or court for the purpose of executing any
,
17S
power o t attorney. ·

(vii) Code o{ Ciril Procedure, 1908: The Code is a procedural law that
relates to the procedure of the Courts in civil matters. Order XXXII dcab
with suits by or against minors and persons of unsound mind. Rule 15 says
that Rules I to 14, except rule 2-A shall apply to persons of unsound mind
or shall so far as apply to persons adjudged, before or during the pendency
of the '>UiL to he of unsound mind and shall also apply to persons who
though no! be adjudged. are found hy the Court on enquiry to he incapable.
by reason of any mental infirmity. of protecting their interest when suing or
being sued.

i viii)

QesignsAct

J2.LL

This Act seeks to amend the law relating to the

protection of designs. Section 74 of the Act contains a provision on
declaration by infant. lunatic etc. According to sub-section (I), if any
person, by reason of his infancy. lunacy or other disability, is incapable of
making any statement or doing anything required or permitted by or under
this Act. the lawful guardian. committee or manager, if any, of the person
subject to the disability. or if there be none, any person appointed by any
court possessing jurisdiction in respect of his property, may make such
statement or a statement as nearly corresponding thereto as circumstances
permit, and do such thing in the name and on behalf of the person subject to
the disability. Sub-section (2) further lays down that, an appointment may be
made by the court for the purposes of this section upon the petition of any
person acting on behalf of the person subject to the disability or any other
person interested in the making of the statement or the doing of the thing.

175. /hid at p. 4() I
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(ix) Indian Securities Act, 1920: The Act has been enacted to consolidate
and amend the law relating to Government Securities. Section 20 makes a
special provision regarding payments in case of securities held by minors
and lunatics. According to the Section. where a Government security stands
in the name of or is held by a minor or person who is msane and incapable
of managing his affairs, the interest accumulating thereon. or rhe capital ·,un1
payable in respect thereof on the maturity or discharge of the loan, shalL
where in the case of interest payable. docs not exceed five thousand rupees.
be paid m such manner

<!S

may be prescribed. and on any payment being .,, ;

made, the govemment shall notwithstanding any provision of any enactmenl
to the contrary. be discharged from all liability in respect thereof

{X)

1711

Indian Succession Act 1925: The Act seeks to consolidate the law

applicable to intestate and testamentary succession. Section 59 deals with
the person capable of making wills. It says that every person of sound mind
not being a minor may dispose of his property by Will. Persons who are deaf
or dumb or blind are not thereby incapacitated for making a Will if they are
able to understand the nature of their acts. A person who is ordinarily insane
may make a Will during interval m which he is of sound mind. Sections 223
and 236 disentitle a person of unsound mind to be granted Probate or Letters
of Administration. Section 246 deals with the administration for use and
benefit of lunatic or minor. If a sole executor or a sole universal or residuary
legatee or a person who would be solely entitled to the estate of the intestate
according to the rule for the distribution of intestate's estate applicable in
the case of the deceased, is a minor or lunatic, letters of administration, with
or without the will annexed, as the case may be, shall be granted to the
person to whom the care of his estate has been committed by competent

l7f> !hid at p_ 493

245

authority, or, if there is no such person to such other person as the court may
think fit to appoint, for the use and benefit of the minor or lunatic until he
attains a majority or becomes of sound mind, as the case may be.

(xi) Hindu Succession Act !956: The act intends to amend and codify the
law relating to intestate succession among Hindus. Section 28 of this Act
says that disease, defect etc. in a person shall not disqualify him or her from
inheriting ancestral property. It says that no person shall be disqualified
from succeeding ro any property on the ground of any disease, defect or
deformity or save as provided in this Act, on any other ground whatsoever.

fxii J Children Act, 1960: This A.ct ahs been enacted to provide for the acre.

protection, maintenance, welfare, training, education and rehabilitation of
neglected or delinquent children and for the trial of delinquent children
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Union Territories. Section 47 deals with the transfer uf children of un-;ound
mind or suffering !rom leprosy. Sub-section

(I)

says thaL where it appear-...

to the Administrator that any child kept in a special school or children· s
home in pursuance of this Act is suffering from leprosy or is of unsound
mind, the Administrator may order his removal to a leper asylum or mental
hospital or other place of safe custody for heing kept there for the remainder
of the term for which he ahs to be kept in custody under the orders of the
competent authority or for such further period as may be certified by a
medical officer to be necessary for the proper treatment of the child. Under
sub-section (2) where it appears to the administrator that the child is cured
of leprosy or of unsoundness of mind, he may, if the child is still liable to be
kept in custody, order the person having charge of the child to send him

t()

the special school or children's home from which he was removed or, if the
child is no longer liable to be kept in custody, order him to be discharged.
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(xiii)

Income Tax Act, I 961: The Income Tax AcL 1961 recognises the

plight of the disabled and allows concessions to the blind or those subject to
permanent physical disability or to those subject to mental retardation and
also allows deductions incurred on the maintenance of the disabled. lt also
allows deductions and rebate in the case of senior citizens \Vho are more
. sect10ns
.
th an 6 .J~ years o f. age. 177 C ertam
ot. th.1s A ct have granteel

concessions to a person with disability, but in a limited way in as much as a
disabled person has been taken as a handicapped person suffering from a
permanent physical disability or is subject to mental retardation which has
the effect of reducing considerably such person's capacity for normal work
or engaging in a gainful employment or occupation. m
.)'ection 80U

of the said Act provides that in computing the total

income of an individuaL being a resident, who at the end of the previous
year,

is suffering from a permanent physical disability (including

blindness) or ts subject to mental retardation being a permanent physical
disability or mental retardation specified in the rules made in this behalf
hy the Central Board of Direct Taxes, which is certified by a physician, a

Surgeon, an oculist or a psychiatrist, as the case may be, working in a
Government hospital, and which has the effect of reducing considerably
such individual's capacity for normal work or engaging in a gainful
employment or occupation, there shall be allowed a deduction of a sum of
Rs. 50,000 with enhanced limit of Rs. 75,000 for the severely disabled.
Such individual has to produce the aforesaid certificate before the
Assessing Officer in respect of the first assessment year for which he
claims deduction under this Section.

177. Supra note H2 at p. 16
l7X . .Supra note 5 at pp .f79. 4XIl
179 Supra note X2 at p. 17
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Under Section 80DD of the Income Tax Act, 1961 it has been
provided that deductions will be available to an assessee resident in India,
being an individual or Hindu Undivided Family (HUF) in respect of
maintenance including medical treatment of a handicapped dependant. It
provides that where the assessee during the previous year has incurred any
expenditure for the medical treatment (including nursing) training and
rehabilitation of a handicapped dependant. or paid or deposited any
amount under a scheme framed in this behalf by the Life Insurance
Corporation of India or Unit Tmst of India and approved by the Central
Board of Direct Taxes in this behalf for the maintenance of a handicapped
dependant, in that event the assessee will be allowed deduction of a sum of
Rs. 50,000 in respect of the previous year. The deduction shall be allowed
only if a scheme of LTC or UTI provides for payment of annuity or lumpsum amount for the benefit of a handicapped dependant in the event of the
death of the individual or the member of the HUF in whose name
subscription tn the scheme has been made. The assessee has to nominate
either the handicapped dependant or any other person or a trust to receive
the payment on his behalf for the benefit of the handicapped dependant. ff
the handicapped dependant pre-deceases the individual or member of the
HUF the amount so deposited shall he deemed to be the income of the
assessee of the previous year in which such amount is received by the
assessee and shall be chargeable to tax as income of that previous year.
(xiv)
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The Limitation Act, 1963: Section 6 of this Act, described as 'Legal

Disability' provides that where a person entitled to institute a suit or make
an application for the execution of a decree is, at the time from which the
prescribed period is to be considered, a minor or insane, or an idiot, he may
institute the suit or make the application within the same period after the
disability has ceased, as would otherwise have been allowed from the time
180. !hid at p. I X.
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specified therefor. The above benefit would be available when there is more
than one disability and will ensure to the legal representatives if the
disability continues till death. 181

(xv)

Medical Terminotion of' Pregnancv Act, 1971: Section 3 of the Act

deals with the situation when pregnancies can he terminated hy registered
medical practitioners. Sub-section (2) clause (b) (ii) provides that where !he
length of the pregnancy exceeds twelve weeks but does not exceed twenty
weeks, if not less than two registered medical practitioners are. of opinion,
formed in good faith that there is a substantial risk if the child were born, it
would suffer frorn such physical or mental abnormalities as to he seriously
handicapped. such pregnancy may he terminated hy a registered medical
practitioner. Also. Sub-section (4) (a) provides that no pregnancy of a
woman, who has not attained the age of eighteen years, or who. having
attained the age of eighteen years is a lunatic, shall he terminated except
with the written consent of the guardian. Thus the Act on one hand seeks to
prevent the birth of abnormal children as well as intends to protect a
pregnant lunatic woman.

(xvi)

Code of Criminal Procedure, 1973:

This code consolidates and

amends the law relating to Criminal Procedure. Section 125 of the Act deals
with orders that a Magistrate can pass for maintenance of wives, children
and parents where they are unable to maintain themselves. Clause (c) of subsection (l) of Section 125 provides that if a person having sufficient means
neglects or refuses to maintain his legitimate or illegitimate child, other than
a married daughter, who has attained majority. where such child is, by
reason of any physical or mental abnormality or injury is unable to maintain

I X I. Surra note 82 at p. 4113
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itself, a Magistrate of first class may order such person to make a monthly
allowance for the maintenance of such child. 182

(xvii)

Legal Services Authorities Act. 1987:_ This Act seeks to constitute

legal services authorities to provide free and competent legal services to the
weaker sections of the society to ensure that opportunities for securing
justice are not denied to any citizen by reason of economic or other
disabilities, and to organize Lok Adalats to secure that the operation of the
legai sysrem promotes justice on a basis of equal opportunities. Section 12
of this Act provides for the criteria that entitles a person to receive legai
services under the aforesaid Act and includes a mentally ill person as well as
a person with disability as defined in Section 2 (i) of the Persons with
Disabilities

(Equal

Opportunities.

Protection

of

Rights

and

Full

Participation) Act. 1995. iB;

(xviii)

Building and Other Construction Workers (Regulations o{

Employment and Conditions of Service) Act, 1996: This Act has been
enacted with a view to regulate the employment and conditions of service ut
building and other construction workers and to provide for their <;afety.
health and welfare measures and other matters related therewith m
supplementary thereto. Section 31 contains a specific provision that
prohibits employment of certain persons in certain buildings or other
construction work. According to this section, no person about whom the
employer knows or has reason to believe that he is a deaf or has defective
vision or he has a tendency to giddiness shall be required or allowed to work
in any such operation of building or other construction work which is likely

-------·-~-----

I X2. Ibid at p. 475
t x.i. JhiJ at p. 4x7
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to involve a risk of any accident either to the building worker himself or to
any other person.

(xix)

184

The Juvenile Justice (Care and Protection o{ Children) Act, 2000:

This Act deals with the law relating to juveniles in conflict with law and
children in need of care and protection, by providing for proper care.
protection and treatment by catering to their development needs, and by
adopting a child friendly approach in the adjudication and disposition of
matters in the best interests of children and for their ultimate rehabilitation
through various institutions established under this Act.

Section 58

particularly concerns with the transfer of juvenile or child of unsound mind
or suffering from leprosy or addicted to drugs. This section is similar to the
provision contained in Section 4 7 of the Children act, 1960. According to
Section 58 of the Juvenile Justice Act, where it appears to the competent
authority that any juvenile or the child kept in a special home or a children· s
home or shelter home or mstitution in pursuance of this Act. is suffering
from leprosy or is of unsound mind or is addicted to any narcotic drug or
psychotropic substance, the competent authority may order his removal to a
leper asylum or mental hospital or treatment centre for drug addicts or to a
place of safety for being kept there for such period not exceeding the period
for which he is required to be kept under the order of the competent
authority or for such further period as may be certified by the medical
officer necessary for the proper treatment of the juvenile or the child.

(xx) Other minor provisions:

Apart from the above Acts the Indian Divorce Act, 1R69, the

Parsi Marriage and Divorce Act, 1936, the Hindu Marriage Act, 1955 and
the Special Marriage Act. 1956 also make insanity or unsoundness of mind

lX4./hid

at

p. 473
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as a ground of divorce, judicial separation or voidability of marriage. Under
the latter two legislations one of the requirements of a valid marriage is
soundness of mind.

The above discussion will be incomplete without the mention of
two other Acts which do not expressly pronounce disability or clisablemenL
whether physical or mental, but play a very important role

Ill

the prevention ot

disability. They are-The Prevention q( Food Adulteration Act, 1954 and
Narcotic Drugs and Psrclwtmpic Suhstancf/s Act. 1985. One of the purposes
of the Acts is to reduce the disabled population through induced disability.
Firstly. sale of certain food articles, when consumed is a reason for causing
disability The Prevention of Food Adulteration Act seeks to address this
issue. For instance, it is known that the crippling of lower limbs known as
lathyrism is caused hy the use of a grain called 'kesari-dal'. This grain is often
used to adulterate pulse-.; as well as preparation of snacks at restaurants and
roadside eating place'\. This 'dal' is easily cultivated, having high drought
resistance. It has toxicity due to alkaloids present in the seeds, namely. Neurotoxin and B-(N) Oxa!y amino L alanine, which causes crippling effect in the
lower limbs for which no effective remedy, has yet been found. Though the
-.;ale of this food item is not banned its use is recommended only after
detoxifying the seeds by soaking them in large quantities in warm water in
masonary tanks which will make them free from the alkaloids. Unfortunately
the seeds are sold through illegal trade practices including using it for
adulteration.

185

Thus the Food Adulteration Act intends to curb on this

practice to prevent disability. But lack of proper administrative measures has
been a major hindrance in the attainment of such a noble objective. Hence
regular laboratory tests to detect instances of adulteration are a proper way to
achieve the desired objects. Secondly, the use of drugs and their overdoses

I X:'i. Supra note 1.'6 at p 21

have been hazardous in many ways including causing mental and physical
disabilities. This issue has been dealt with by the Narcotic Drugs and

Psychotropic Substances Act. Corticosteroids have resulted in a number of
physical and mental abnormalities. The psychotropicdrugs which have a
specific effect on the brain like L.S.D. Resperine are indiscriminately used as
tranquilizers. Chloropromazine is known to cause chromosomal aberrations.
Thalidomide

hyprotic

tranquilizers

have

produced

monster

infants.

Shockingly, most of these drugs are used and easily available in India. Though
these drugs are essentially to be prescribed by a qualified doctor and have to
be sold by a registered pharmacist under a prescription, but in reality they are
often sold across the counter without any formalities. In reality. selfmedication and availability of these drugs is a practice which reigns abundant.
Lack of knowledge about the hazards of these drugs is also a reason of
c·ontravention of the provisions of this Act. Accordingly, the imperative is to
provide abundant medical facilities. educate the masses about the hazards of
using these drugs as well as enforce the drug law effectively including
disciplining the medical stores from selling drugs like these over the counter
without prescription. 186 Regular amendments keeping in view the global
advancement in development of better drugs should he incorporated to ensure
the better health of the citizens.

In addition to the above laws, All India Services (S'pecial

Disability Leave) Regulations, 1957 have been framed in pursuance of subrule (l) of rule 16 of the AU India Service (Leave) Rules, 1955. Disability
under these regulations means any injury, illness, infirmity or disease. Special
disability leave may be granted to a member of the Service who suffers a
disability as a result of risk of office or special risk of office.

IRA. /hid at p. I(}

253

A SUM UP:

The above lines reveal the constitutional mandate, the vanous
legal enactments and their affirmative actions as well as their inherent
shortcomings.

Although

the Constitution of India

endeavour~

for

the

accomplishment of an egalitarian socio-economic urder and hence it directs that
the State shall make effective provision for securing the right to public
assistance in case of unemployment, old age. sickness and disablement. The
State shall also strive to promote the welfare of the people by securing and
protecting a socwi urder in which justice social, economic and political shall
prevail in the nation's life. It is seen that in spite of the constitutional mandate
the state apparatus
social security.

187

remain~;

unmoved to accommodate the human constituent of

However it is most unfortunate that the Constitution lacks a

direct provision dealing with the interests of the disabled persons. There i:-..
absolutely no provision considering the plight of disabled women and children,
who suffer a double bane because of their vulnerability. Implication of the rights
will not suffice if the State sincerely intends to uplift their status. Further in
spite of the implied consthutional mandate the state apparatus remains unmoved
in gearing up the momentum. The maximum generous attitude of society has
heen to keep this section of the society on doles and grants without making a
conscience effort to inject in them a sense of dignity and self-reliance and
fellow feeling.

188

In view of India's ratification to the recent Disability

Convention it becomes utmost necessary to amend the Constitutional provisions
to adapt with the ratification.

I S7. Supra note I S4 at p. 95
IXK. /h~/at pp. 92.Y5
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Leaving

aside

the

Persons

with

Disabilities

(Equal

Opportunities, Protection of Rights and Full Participation) Act, 1995, the other

three major Acts dealing with the disabled whether physical or mental as well as
their

rehabilitation

and

support

VIZ.

The

,'\tfentu!

Health

Act.

/987:

f?elwhilitation Council oj'/ru!ia Act. /992 und The Nariunill Tmstfor W!:'!{are of
Persrms 1vith t1utism.

Cerebral Pals\',

Mento/ RetLirdotion and .Hul!if>/c

Disabilities Act. 1999. Each of these Acts suffers l'rum their

l)\\n

;,ct:-.

\)f

drawbacks. The Mental Health Act puts grave question marks on the efficacy uf
the f\cl for ensuring the protection of the person. property and privacy ol
,,·()mmunication of the mentally ill. As a matter of fact. the Act leaves enough
liberty for the misuse of power by the police. medical officer and magistrate.

The primary flaw of the Act relates to the fact that it perceives institutional care
as !he lone arrangement for the concern and security of the mentally disabled.
lnstitutionalu:ation of care
concept tn this gl'ncration

\)f

(lf

the mentally sick is an outmoded and defective
human rights. In the entire Act there is only one

prm1s1on directly concentrattng on tbe human right:-. of the mentally ilL There Js
also no privacy and misuse of the power of voluntary admission. Hence the
need is to include provisions for educating society about mental illness and
treating it at par with physical illness; check on the licencing authorities with
respect to their powers and functions. sufficient provisions for long-term
treatment and expenses thereof; provision for timely discharge and penalties for
unnecessary detention in mental hospitals and nursing homes. Actually, the
crisis lies in the lack of harmonized efforts to realize the particular needs of the
mentally ill. Hence the urgent need is to search for proper methodologies so that
psychiatric hospitals truly turn into therapeutic community as well as delivery of
mental health care and counselling and educational services to all those who
seek it. Thus the call is for an assurance of an inclusive health care programme
which would aspire at improved public education, responsible government, the
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lessening of group bigotry, through collaboration among the members of the
community, which would turn the world more sane and harmonious.
The Rehabilitation Council of'lndia Act, 1992 is sure set back for
the advocates of inclusion and mainstrearning of person with disabilities and
uismvns all those individuals who may though be working for the benefit of the
persons with disabilities. but since they do not appear on the rolls of the
Register maintained by the Council of its trained members, their action have
been made punishable. Thus it disempowers anybody not registered with it for
carrying out any work with or for the disabled, but also forbids any individual
from teaching, training ur proVIding recreation, leisure etc. until and unless the
regi.-;tration prov1so 1s fulfilled. Therefore, the role of RCI should be changed.
From a mere training body it should be a networking and liaison body. Clause
! 3(3) relating to penal actions must be removed. The definition of rehabilitation

professional is not satisfactory and cannot incorporate the innumerable
volunteers who work for the benefit of the disabled, whose work cannot be set
in watertight compartments. A stringent definition of the term 'Rehabilitation
professionaL along with an equally strict eye on educational entry level and
quantum of relevant disability course content must he introduced. All togethei
an ideological reevaluation of the Act is desirable.
So far as the National Trust ;\ct, !999

j-,;

concerned, though the

Act principally deals with the constitution of a Board for the welfare of person
suffering from autism, cerebral palsy,

mental

retardation

and multiple

disabilities, the primary defect of the Act is the notional absence of involvement
of the persons with disability. Secondly, there are question marks regarding the
extent of the applicability of the restrictions imposed under Section 4(5 J
Thirdly, the provisos to section Il(l) (b) allows bequests to be made to the
Trust for the benefit of a particular person with disability. At the same time the
provisos lay down that no donor can insist on the exclusive utilization of the
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bequest for the beneficiary named by him. This is a very contradictory situation.
Fourthly, the Act has a 'protector' kind of image, distant from person-centred
plan. Thus the need is correct these defects by evolving a system that emerges
from a person centred plan to a planning process for persons with disabilities.
At the same time there is a want of sensitizing parents about the process for self
determination and assisted decision making. Besides the defects inherent in the
Act also needs to be adequately addressed so that the rationale l)f the legislation
is not defeated.
Further, the principal minor enactments reveal extreme apathy

111

the government towards the problem nf disability as well as disabled. The
amount of compensation under the Workman' 1 Compensation Act. 1923 is too
meagre to set

()ff

the handicaps caused by the disabilities incurred, nonetheless

the law keeps 1t open for the injured to go to the court to demand damages by
way of civil suit. The disabled person who is surrounded by physical and
financial handicaps finds it convenient

to

1 9

shun this course of action. x

Moreover the medical facilities to persons with disabilities should not be
preventive rather anticipatory. regulatory and remedial. To prevent disability
arising out of side effect of drugs the authorities created under the Narcotic

Drugs and Psychotropic Substances Act, 1985 and the Prevention

(~l

Food

Adulteration Acr. 1954 ->hould he made more responsive through stringent
enforcement and inspectorate. The quantum of compensation provided under
the Workman's Compensation Act, 1923, Employees' State Insurance Act, 1948
and Motor Vehicles Act, 1988 should be based compulsorily based on multiplier
theory.

190

Adequate rehabilitation and training facilities also be made under the

two former Acts. The reality is that the State is to be made fully active towards
its commitment to apply and implement the law which stipulates an obligation

I Hl). Supra note 13X at p. 21
190. Supra nnte I 54 at I' I 0.~
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to make environment of safety in the workplace, as well as duty to act
cautiously and with care while engaged in hazardous jobs.
Hence the need is to have a multi dimensional approach to deal
with the particular demands of the disabled persons, which shall secure a
comprehensive system of social security. Legislations, rules and regulation-,
must be framed and amended, where needed: and. to uphold disability rights

tD

their fullest concerted government action to put the laws into practice is the
immediate obligation of the State particularly keeping in view the provisions of
the Disability Convention.
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