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PREFACE 

This research study has been made for Ph. D. Degree in Law of North 

Bengal University. In this study, a sincere attempt has been made to analyze emerging 

legislative, executive and judicial trends in curbing corruption in India commencing 

from pre-independence period, post independence period including up-to-date scenario. 

Corruption is opposed to democracy and social order. It also affects 

national economy and cultural heritage of India. Cause of corruption depends upon 

socio economic factors and disparity amongst different classes of people. Lack of 

awareness belonging to different classes of people and fear has led to the birth of 

corruption. 

Due to technological and scientific development, the demand of people 

has reached to sky limit. The greatest barrier to development is massive corruption and 

it is not limited to a particular country but its magnitude differs from country to 

country. Keeping in view of gravity and quantum of corruption, researcher has 

expressed deep anguish and highlighted his thought in his thesis. 

The researcher is indebted to a number of intellectual people without 

whose help the present research study would have been incomplete. At the very outset, 

the researcher would like express his gratitude and convey thanks towards his 

supervisor, Dr. Rathin Bandyopadhyay Associate Professor of Law, North Bengal 

University, under whose sincere guidance, this research study has been carried out. 

Besides, the author got inspiration and courage from some other respected Professors 

within and outside of the State. 

I am also highly indebted to Professor Gangotri Chakraborty and 

Professor Bishnu Prasad Dwivedi, Department of Law, North Bengal University since I 

have got valuable guidance from them. The staff of Library of Department of Law, 
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North Bengal University, National Library Kolkata, Indian Law Institute, New Delhi, 

Indian Institute of Public Administration, New Delhi, Indian Society of International 

Law, New Delhi, Indian Council for Social Science and Research, New Delhi, National 

Human Right Commission, New Delhi, need special mention for their active co

operation. 

I also acknowledge co-operation from Sri Suman Chakraborty, my son 

and Sri Somnath Ganguly, my nephew who helped computer related works in 

connection with this research study. 

Last but not the least, the researcher would like to convey gratitude to 

his wife Smt.Sima Chakraborty for taking every pain and also sincerely acknowledge 

that without whose help and co-operation, this research study would have not been in 

the present shape. 

North Bengal University 
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INTRODUCTION 

WHERE THE MIND IS WITHOUT 

FEAR AND THE HEAD 

IS HELD HIGH 

WHERE KNOWLEDGE IS FREE 

WHERE THE WORLD HAS NOT BEEN 

BROKEN UP INTO FRAGMENTS 

BY NARROW DOMESTIC 

WALLS 

GEETANJALI 

RABINDRANATH TAGORE 

A. STATEMENT OF PROBLEMS: 

Corruption emerges due to rigid rules, lack of flexibility, 

artificial scarcity of goods, absolute discretionary power, lack of transparency 

of decision making and prolong trial before different courts. 

There is code of conduct for public servants but no such code 

exists for political leaders. Similarly minimum educational qualification is 

required for entering in to government services and such provision has not 

been made for political leaders. 

It is to be stated in this connection that United Nation General 

Assembly passed resolution in 2003 adopting the United Nation Convention 

/\to v.. c. v-._\1. c~' """ c.k ~v4-
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against corruption, India the largest democracy in the World is the signatory to 

United Nation Convention against corruption but it is surprising to note that 

Government of India has not ratified United Nation Convention against 

corruption till date. Government of India has ignored some of the provisions 

contained in Art 6 , 30 & 36 of United Nation Convention against corruption. 

Apex Court in Vineet Narain Case highlighted the same anticorruption 

initiative as United Nation Convention against corruption. Moreover, Central 

Vigilance Commission Act 2003 conflicts with Art 30 of United Nation 

Convention against corruption. 

Corruption usually emanates from higher level of 

administrative set up and it is a global phenomenon. With the advancement of 

science and technology, the complexities of life have multiplied with the result 

that the persons think it profitable to earn money by dishonest way. Corruption 

has entered into all sphere of society. It has become menace to the society and 

has created attention to legal thinker, students and people in general in the 

society. It is like a virus which has permeated in educational institution, high 

ranking official like lAS, IPS, and other cadre of Central Government Offices, 

Doctor, Engineer and who not. Corruption of bureaucratic system is rampant. 

Due to red tapism, corruption has been spread in administrative set up in 

government departments. It is not always true that person becomes corrupt due 

to necessity but from greed. 

It is very difficult to expect society free from corruption due to 

the reasons that the persons who are to curb corruption are not at all serious in 

establishing reforms due to red tapism. Corruption has been spread in 

administrative set up and government's widespread corruption is almost all 

field of life is one of the cases of heavy deals of tainted money because human 

greed is the potential cause of corruption. The nation as a whole is passing 

through a kind of moral crisis. In officials circle, corruption is rampant to such 

extent that it is very difficult to get work done in government office without 

giving speed money. 
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Government of India constituted high power committee 

consisting of 30 members from both the houses of Parliament to prove the role 

of bank, financial institution, and stock exchange and fix number of persons at 

fault. The above actions on the part of government show that person becomes 

corrupt due to greed but not for need. The virus of corruption is not only 

confined to capitalistic society and it has been extended to socialistic. 

There are so many persons in the society who are in extreme 

poverty but they maintain high degree of honesty and 'even they refuse to 

accept any kind of reward or do any work for extraneous consideration for 

their honest work. They are basically guided by moral standard and ethical 

value rather than financial condition. It is not vice to be poor person and it is 

vice to be dishonest or corrupt person. Poverty is not the disqualification but 

dishonesty is the disqualification. 

It must, however, be said that crime and poverty are endemic to 

any society. Whatever be its form whether it is capitalistic or socialistic. 

Corruption is the violation of human rights. It flourishes where there is 

tolerance on corruption. 

It is to be mentioned in this connection that corruption in India 

has become nationwide problem and it is being generally resorted to in a 

routine manner to get work done easily in order to get speedy result. It can be 

said that corruption in Government, Semi-Government and Public Sector 

Undertaking is not secret. It is openly practiced in spite of the fact that both 

the giver and taker of bribe know that it is the illegal act punishable under the 

law. The provision of Prevention of Corruption Act. 1998 fails to remove it, if 

not eradicated, this menace probably because of its peculiar nature that it is 

most beneficial to both the parties. So, it is evident that crimes of corruption 
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have no relation with the economic and financial condition. It evolves from 

greed and temptation for earning more money at the cost of others. 

It has been observed that member of the community 

themselves contribute to the commission of various white collar crimes 

willingly or unwillingly. For example, illegal gratification or bribery to public 

servant to get work done is one of the common examples where victims 

themselves are to be indicated for involvement of corruption related cases. 

Such type of crime cannot be committed unless there is a demand for illegal 

favour from people and they are involved in this deal. Law Commission of 

India by its 29th report during 1966 submitted that scientific and technological 

progress in business world has led to the birth of white collar crime. The 

reason for colossal increase in while collar crime in recent time is to be 

observed in developing economy and technological growth in developing 

country. 

The complexity of tax laws in India has opened door for tax 

prayer to avoid tax. Such type of practice is prevalent with influential persons 

like traders, businessmen, lawyers, doctors, engineers etc. It is alleged that 

they conceal their real income and also show fraction of income and as a result 

undisclosed source of income has led to the birth of black money. Bribery is 

an offence under Prevention of Corruption Act, 1988 and both bribe giver and 

bribe taker are equally punishable. It is stated that public officials indulge in 

illegal gratification for their personal gain. Corrupt officials are so skilful that 

they do not leave any evidence behind which they can be caught. They have 

expertise by their nefarious activities, pollute the national fabric and create 

atmosphere congenial for corruption. It has been observed that law breakers 

are cleverer than law makers. Due to such nefarious activities, corruption has 

enlarged growth of black money rather parallel economy is running 

throughout India which is equivalent to 35% of gross domestic product. A 

committee headed by V.S.Malimath, former Chief Justice Of Kerala High 
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Court appointed by Government of India few years back suggested reforms in 

criminal justice system and the said committee submitted his report sometimes 

in 2003. Main recommendation of such committee are that criminal justice 

system should aim at finding truth but not just shift through evidence to see 

whether the prosecution has established the guilt beyond reasonable doubt. 

The committee recommended that the concept of proof beyond reasonable 

doubt which is gateway rout for offenders be done away with. Committee 

recommended that judges could ask question to the accused on every aspects 

which the accused could be bound to answer. Failure or refusal would permit 

drawing of adverse inference. The law makers should seriously examine the 

Malimoth report and enact laws on the line suggested with great urgency lest 

citizen be put to shame again and again. 

Corruption is low risk and high profit business because no 

investment is required. Data & Research showing harmful effect on growth 

have been mounting. Corrupt Countries appear to spend less on education 

which may cause illiteracy. Since corruption impedes foreign investment, 

World Bank has showed reluctance for granting loan. In corruption scenario, 

there are two parties such as one is bribe giver and another is bribe taker. 

Suitable attention has not been given against bribe giver since both stand on 

same footing in the eye of law. 

Causes of corruption depend upon socio-economy factor and 

disparity of income amongst different classes of people. Lack of awareness 

amongst different classes of people and fear has led to the birth of corruption. 

The problem area of research study is that the right of people in dealing with 

Government Offices has not been adequately dealt with although there is 

strong Government machinery. The people should be conscious of their right 

while dealing with various departments of the Government. Since Prevention 

of Corruption Act, 1947 was not adequate to curb corruption, new Prevention 
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of Corruption Act, 1988 has been enacted by the legislature by repealing the 

old act. There was no special provision in Prevention of Corruption Act, 1947 

in respect of power of appeal, revision and now under the new Act, i.e. 

Prevention of Corruption Act, 1988, the above provision have been enacted in 

order to make statute more effective with the view to combat corruption. The 

present study will take into account the development of law in respect of 

corruption related cases in the international and national field as well as part 

played by the Judiciary so far right of the general people is concerned. It is 

observed how corruption is sustained by ill defined boundaries between 

political and private business activities and how the role of state facilitates 

rather than hinders corruptions. From aforesaid discussion, it is evident that 

despite strong investigating agencies like CVC. CBI and other State Level 

Investigating Agencies, corruption has entered in all sphere of Administration 

right from the higher level to lower level and this system has led to the birth of 

different types of corruption. Prevention of Corruption Act is social welfare 

legislation which has been framed to remove corruption in Government 

Organization. Corruption is opposed to democracy and social order. It affects 

national economy and cultural heritage of India. So heartfelt attempt would be 

made through this study to bring out appropriate suggestions and remedy. 

Judges have certain role in the society. But they cannot be 

silent spectator to the destruction of legislative supremacy. Some critics are of 

view that this is Judicial activism but in common people, it is Judicial 

dependence on the part of common people and such type of Judicial 

dependence has created a salutary impact and it has provided a safety valve to 

general people against arbitrary action on the part of executive and legislature. 

With the help of Judiciary, Corruption related cases such as various scams, 

scandals of political executive and bureaucrats have been exposed and 

offenders have been booked which has created faith amongst ordinary people .. 

It is surprising that both legislature and executive often tend to forget that all 

organs of state are under obligation to provide Justice to people in general. 

Due to non functioning or malfunctioning on the part of executive, judicial 
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dependence has been increased though it is termed as judicial activism. It is 

indispensible that nation must have Judges who are independent and 

constructive. The framers of Art.32,226 & 141 of Constitution of India 

provides power to higher Judiciary for dispensing justice to widest since and 

not to limit itself to review circle otherwise independent Judges have never 

hesitative to perform in the interest of Justice what may be called as act of 

Judicial Engineering. 

Corruption is identified with any person or Institution who 

misuses the power and discretion conferred on the same. Ordinary citizens 

face unnecessary problems in their routine interaction with Government 

agencies. Practices such as acceptance of favour or misappropriation of public 

fund have actually come to be described as perks of holding public office and 

employment. Admittedly, the extent of Corruption may have a link with the 

increasing disparity between pay scales offered in the public and private 

sectors. However, the pervasive culture of graft provokes pessimism about the 

quality of governance. In the words of former United Nations Secretary 

General Kofi Annan "Corruption is an insidious plague that has a wide range 

of corrosive effects on societies. It undermines democracy and the rule of 

Law, leads to violations of human rights, distorts market, erodes the quality of 

life, and allows organized crime, terrorism and other threats to human security 

to flourish". In the discourse of International Law, the prevalence of 

Corruption is now considered to be violation of basic human rights. This 

means that the act of demanding or accepting bribes in lieu of performing 

routine governmental function is being equated with unjust restraints on 

personal liberty such as suppression of civil liberties and arbitrary detention. If 

these understanding are adopted in India, then there will be a case for the 

Judiciary to grant constitutional remedies in respect of instances of 

Corruption, over and above statutory remedies envisaged under the Prevention 

of Corruption Act. 
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Civil servants by a large always want to please their political 

bosses. In democratic set up, neutrality and fearlessness are indispensible for 

Civil and Police officials. Those who are honest and impartial are being 

shunted and side lined instead of being rewarded. It is surprising to note that 

even senior Civil servant including Director General of Police and Chief 

Secretary cannot restrain their temptation with a view to get handsome 

employment after retirement. Bureaucrats know very well that neutrality is no 

longer prized and hence subservience is a premium. In addition to above, 

neither politician nor Civil servants being free from prevailing rampant 

corruption because majority of officers know that easiest way of promotion 

and lucrative posting is to appease political bosses. In most of the cases, 

efforts of political masters succeeded because they know weakness of 

bureaucrats. 

Some Political leaders seem to be the greatest threat to the 

integrity and ambitious rise of India. Rishi Aurobinda said that the leaders as 

petty and prisoner of dwarf humanity. In different context Winston Churchill 

aptly remarked "I cannot leave India to men of straw". It is unfortunate that 

instead of taking stringent action against erring officials, they themselves are 

dependent on the support of corrupt bureaucrats who are looting national 

wealth. In the International scenario, United Nations is to be called as 

toothless tiger since it is fully controlled by USA both financially and 

politically. 

Despite the fact that successive Administrative Reforms 

Commission including first one in 1966 have recommended to Central 

Government that State Lok Yukta be given suo moto powers in proceeding on 

complain or allegation of corruption. Government of Kamataka and Madhya 

Pradesh are only two States have given their Lok Yukta's such power. Uttar 

Pradesh is the highest incidence of corruption in the Country. Latest report of 



Transparency International places Uttar Pradesh in the fourth spot in the index 

of most corrupted States. The report says that State Government is reluctant to 

review power of Lok Yukta and even State Government has not placed Lok 

Yukta's annual report before Assembly since 1998. No action appears to have 

been taken, on the contrary it is stated that they are waiting to Lok Pal Act to 

come through Parliament. Lok Pal Bill has been pending in the Parliament for 

the last four decades. So Ombudsman remains a paper tiger. 

It is a matter of shame that in the last Lok Sabah i.e. 14th Lok 

Sabah, 125 MPs had criminal background and all tainted MPs are enjoining all 

facilities at the cost of public exchequer. Corruption has been increased at all 

levels and black money earned by the unscrupulous politician is being 

deposited in the Swiss Bank. Against 125 MPs, there are several charges 

including murder, rape, extortion, dacoity, kidnapping and corruption. About 

10 ofthem were in Union Ministry. Some MPs had price tags attached to their 

asking questions in Parliament. Television footage showed bundles of 

currency notes being exhibited as bribe in the vote on no trust motion. They 

are all honorable members of the August body who took bribe and who 

displayed it to the world as an enjoyable circus show. One Public Interest 

Litigation has been filed by eminent lawyer Mr.Ram Jeth Malini and Mr. 

K.P.S.Gill former police chief of Punjab before Apex Court. The petitioner 

prayed before Apex Court seeking direction for bringing back India's money 

from foreign bank. It is reportedly informed that about 45 Lakhs Crores rupees 

have been deposited in Swiss Bank by one Mr.Hashan Ali Khan who has high 

political connection with the ruling party as highest tax evader. Recently there 

has been a strong verdict against corruption, bad Governance and religious 

intolerance. It does not mean that all ills of India's political system will be 

rooted out. It is reported that there are criminal's cases against number of 

MPs. But it is clear that common voter is becoming conscious of this evil and 

trying to punish those who consider political eminence as a license to plunder. 

This gives hope that criminalization of politics will gradually go down. 
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Transparency International surveyed during 2007 & 2008 m 

180 Countries. The index showed from zero level to optimum level of 

corruption. As per index, Denmark is reported to have been placed as least 

corrupt country whereas Somalia is marked as most corrupt country. 

Perception index showed that least corrupt countries are Newzeland, 

Denmark, Singapore, Sweden & Switzerland whereas most corrupt countries 

are Iraq, Sudan, Myanmar, Afghanistan & Somalia. There is little consolation 

on the part of India that our country has not been placed under heading of 

"most corrupt countries". 

Right to Information Act 2005 has been passed by Parliament 

which has provided ample opportunities to the Citizen of India to know the 

various schemes of different departments of Governments. But proper 

implementation of above Act has not been made by the Executive. Besides, 

there is lack of awareness on the part of Citizen regarding the utility of above 

Act. 

Being corrupt may be easiest way or indeed the only way to get 

what they want. At times, a bribe may provide a convenient means of avoiding 

punishment. Many who observe that politician, policemen and judges seem to 

ignore corruption or even practice it themselves merely follow their example. 

As corruption snowballs, it becomes more acceptable until it is finally a way 

of life. People with pitifully low wages come to feel that they have no option. 

They have to demand bribes if they want to make a decent living. And when 

those who extort or pay them to gain unfair advantage go unpunished, few are 

prepared to swim against the tide. "Because sentence against a bad work has 

not been executed speedily, that is why the heart of the sons of man has 

become fully set in them to do badly" observed King Solomon. Two powerful 

forces keep stoking the fires of corruption. One is selfishness and other is 

greed. Because of selfishness, corrupt people turn a blind eye to the suffering 
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that their corruption inflicts on others, and they justifY bribery simply because 

they benefit from it. The more material benefits they amass, the greedier those 

practicers of corruption become. "A mere lover of silver will not be satisfied 

with silver "observed Solomon. Greed may be good for making money, but it 

invariably winks at corruption and illegality. 

To deal with corruption amongst public servant, Parliament 

enacted Prevention of Corruption Act 1988 by repealing Prevention of 

Corruption Act 1947. It is quadruplicate legislation as it contains provision of 

Prevention of Corruption Act 1947, Sec. 161 to 165A IPC, Criminal Law 

Amendment Act 1944, and Criminal Law Amendment Act 1952. The new Act 

aimed to consolidate and amend this Law relating to prevention of corruption 

and for matters connected there with. Corruption is opposed to democracy 

and social order being not only anti people but aimed and targeted against 

democratic structure. It affects national economy and destroy cultural heritage. 

Unless it is nipped in the bud at the earliest, it is likely to cause turbulence 

shaking of social economic political system. Corruption has entered in every 

sphere of society. It affects social, economic, political structure of State but 

also destroys democratic value. It has been observed that special emphasis has 

not been given by the executive to deal with corruption. Due to prolong trial of 

cases, Justice has become costly affairs for general people because litigants 

have to move from lower court to higher court in order to get Justice after 

several years. Due to such attitude, litigants are being frustrated. They are of 

view that it is better to bear the burden of injustice than to move in the court. 

Lokpal Bill so pending for several years, has been approved by 

Union Cabinet on 28.07.2011. The main feature of Lokpal Bill is to set up the 

institution of Lokpal to prove allegation against Union Minister and Group A 

Officer's without having to obtain any sanction. The said Bill is to be 

introduced in the Parliament very shortly. The above Bill has not included 
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Prime Minister, Judiciary, conduct ofMember of Parliament in Parliament and 

officials below the level of Group A. 

B. OBJECTIVE OF STUDY: 

Despite passing so many legislations to deal with corruption 

such as Prevention of Corruption Act 1947, Representative of People Act 

1951, Prevention of Corruption Act 1988, Smugglers and Foreign Exchange 

Manipulators Act 1997, Central Vigilance Commission Act 2003 Right to 

Information Act 2005 & Right to Education Act 2009. Corruption prevails in 

vicious circle. So question may come as to why such corruption dominates as 

a whole? It is to be noted that United Nation General Assembly passed 

resolution in 2003 adopting United Nation Convention against Corruption. 

Government of India is the signatory to the above convention but surprisingly 

Government of India has not ratified the above convention. Because it is the 

lack of will on the part of Government of India to ratifY the above convention. 

Supreme Court of India while passing judgment in Vineet Narain Case 

accepted some of the principle of United Nation Convention against 

Corruption. It is to be noted in this connection that present Lok Pal Bill suffers 

from many infirmities. Under the existing Lok Pal Bill, Lok Pal is merely an 

advisory body and Lok Pal is only competent to recommend. His 

recommendation is not binding in nature. In order to remove corruption from 

the society, new Lok Pal Bill is to be enacted by the Parliament. Mr. Anna 

Hazara civil activist started fast unto death campaign and due his agitation, 

Ministry of Law & Justice, Government of India by notification dated 

09.04.2011 constituted ten member of committee to draft Jana Lok Pal Bill. 

Prime Minister, Cabinet Minister including Member of Parliament and judges 
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of High Courts & Supreme Court should come under the purview of Jana Lok 

Pal Bill. Besides, there is lack of will on the part of executive to implement the 

existing provision of law and there is also lackadaisical attitude of judiciary to 

deal with corruption cases effectively. 

C. RESEARCH QUESTIONS: 

questions:-

The present research study involves following few basic 

I . Whether existing laws on corruption is adequate? 

2. Whether international instruments are implemented? 

3. What is the present position in curbing corruption? 

4. What is the role of judiciary in curbing corruption? 

5. What is the role oflegislature in curbing corruption? 

6. What is the role of executive in curbing corruption? 

7. What are the roles of investigating agencies like CBI and 

eve in curbing corruption? 

8. What is the legal weakness in curbing corruption? 
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D. HYPOTHESIS: 

There is need to protect the general people of the Country from 

vices of corruption. Therefore in order to protect the interest of general people 

who are victims of corruption need to be intensively studied. With this agony, 

the researcher has been inspired to go ahead with the present research work on 

'Legal Control of Corruption in Government Offices : A Study of Supreme 

Court Cases under The Prevention of Corruption Act 1988' on the hypothesis 

that in the fast changing social order, where human rights of each individual is 

the priority, the existing legislative policy that aim at securing and protecting 

the rights of general people which are insufficient, and particularly in curbing 

the menace of corruption in Indian society is inadequate to address present 

situation and there is urgent need to modify and amend the same. 

E. LITERATURE REVIEW: 

Necessary study of literature is done under two heads such as 

primary and secondary. As primary source, Constitution of India, Prevention 

of Corruption Act, Indian Penal Code, Representative of People Act, Right to 

Information Act, other statutes, International Instruments as well as reports 

both national and international shall be highlighted. Various books, Journals, 

periodicals, Articles & Un-published Work of law researches are to be taken 

as secondary sources. Under these laws, several rules, regulations, notification, 

by laws and orders have been framed by the executive authority of state. All 

these will come under the purview of delegated legislation. Besides, there are 

certain legislations and laws which are connected with anticorruption. The 
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laws which have got wider scope and application shall be taken into account. 

Previous statutes have been mentioned whenever it is felt necessary. The 

present research work is mainly confined to corruption related cases pertaining 

to India but brief description as well as provision of law in other Countries and 

at international level shall be made as and when necessary. In the present 

research work, the researcher has focused all major international instruments 

as well as laws relating to anti corruption. Corruption scenario of major 

nations such as Mexico, Bangladesh, China, Pakistan, other foreign countries 

including United Nation and World Bank have been highlighted. In addition to 

above, sphere of investigation is limited to the analysis of critical study of 

sentencing in corruption cases of Apex Court. 

F. RESEARCH METHODOLOGY: 

The object of this research study is to find out attitude of 

legislature, executive and judiciary towards corruption in the entire society 

and its effect on general people who are the victim of corruption. That is why, 

it is a fact finding investigation of law of corruption in India and decision of 

Apex Court. The present research study may be termed as doctrinal as well as 

non-doctrinal. The methodology of this research study is mainly analytical as 

the present study extends to examine the efficacy of existing laws and analyze 

them to make a critical evaluation of corruption related cases under Prevention 

of Corruption Act. So, this research study may also be designated as action 

research. In order to analyze the corruption related cases, the present study has 

been based upon codified laws ( as primary source) law reports, journals and 

periodicals ( as secondary sources) in respect of corruption related laws. After 

interpreting various judgments of Apex Court, the researcher has analyzed the 

view and trend of Apex Court in victiomological perspective. Last but not the 

least, on the basis of study of existing laws and case laws on corruption matter, 

the researcher has made a critical analysis of present scenario with special 
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emphasis on remedial steps keeping m v1ew of the development m 

international perspective. 

G. SIGNIFICANCE OF STUDY: 

Prevention of Corruption Act is social welfare legislation which 

has been framed to remove corruption in Government Organization. 

Corruption is opposed to democracy and social order. It affects national 

economy and cultural heritage of India. The legislative measures in this 

respect have not been remarkable which required further improvement. The 

present research work would examine the problems not only from legal point 

of view but would also include economic, political, sociological, 

anthropological, psychological and judicial approach. The deprivation and 

lack of proper implementation of laws and rules of all classes of people has 

attracted the attention of legislature, jurist, academician, administrator, 

intellectual and media person. The present study requires comprehensive 

research in this field. The present study is therefore likely to extend relief to 

the citizen from vices of corruption in the society. For the benefit of general 

people of the country who are the victim of global corruption, present research 

study shall be useful for common people of the Country. Due to lack ofwill on 

the part of political leaders, corruption has been flourished in vicious circle. 

That is why, present research study is to highlight the problems of corruption 

being faced by the common people. In the estimation of the researcher, this 

work shall be useful to the executive, legislature, social activist, judiciary, 

academician, government official, investigating agencies as well as Non 

Government Organization. 
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H. CHAPTERISATION: 

The present research study has been discussed into six chapters: 

Corruption in changing society: concept and magnitude m 

Indian and International perspective (Chapter-1 ). Development of Law of 

corruption in India (Chapter-2). Role of Indian executive and legislature in 

curbing corruption (Chapter-3). Role of Supreme Court in curbing corruption 

(Chapter-4). Critical study of sentencing in corruption cases (Chaopter-5). 

Conclusion of Suggestion (Chapter-6). 

Under the heading corruption in changing society : Concept and 

magnitude in Indian and International perspective in Chapter-1, the emphasis 

has been given on historical and conceptual aspect of corruption, corrupt 

behavior of public servant, quantum of corruption, modus operendi of corrupt 

official and statistical overview. Besides, focus is on the corruption in 

international scenario such as corruption in Mexico, Bangladesh, China, 

Pakistan ,World Bank, United Nation and foreign countries. 

Chapter-2 deals with evolution law of corruption in India such 

as law of corruption in India before independence and after independence, 

report of Tekchand Committee, object of passing Prevention of Corruption 

Act, modification and historical evolution of Sec. 161 Indian Penal Code in 

framing Sec. 7 of Prevention of Corruption Act in 1988, historical evolution 

and development of Sec. 162 Indian Penal Code & Sec.8 of Prevention of 

Corruption Act, historical evolution and development of Sec.l63 

.. , t4l101 
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Penal Code & Sec.9 of Prevention of Corruption Act, modification made in 

the definition of criminal misconduct under Prevention of Corruption Act 

1988, amendment of Sec. 5 ofPrevention of Corruption Act 1947,justification 

for retention of Sec.5 of Prevention of Corruption Act 194 7, misconduct of 

public servant, presumption of guilt, nature of rebuttal of presumption, 

existence of black money and its confiscation under Prevention of Corruption 

Act, constitution of special court and Bill to protect whistle blower. 

Chapter-3 provides the report of Santhanam Committee, 

Railway Corruption Inquiry Committee, report of law commission, election 

commission, role of Central Government, Indian Film Industry, Transparency 

International, report of Hyderabad economy committee, Malimath Committee, 

report of various other committees and commissions. In Chaper-3 a role of 

legislature has been highlighted in various statutes such as Right to 

Infonnation Act 2005, Prevention of Corruption Act 1947, Prevention of 

Corruption Act 1988, Right to \Education Act 2009, Judges Inquiry Bill & 

Code of Conduct of Judges, Representative of people Act 1951, Role of 

United Nation, Indian Penal Code 1860, Delhi Special Police Establishment 

Act 1946, Service law of corruption and Smugglers and Foreign Exchange 

Manipulators Act 1997. 

Chapter-4 deals with code of conduct of judges, establishment 

of special courts, corruption in higher judiciary, view of Supreme Court on 

corruption, direction of Supreme Court on Election Commission, direction of 

Delhi High Court on RTI Act 2005 and view of different judges of Supreme 

Court. 

Chapter-5 deals with critical study of sentencing in corruption 

cases. Apex court has delivered different judgments on different aspect of 
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corruption and case wise detailed view of researcher has been made at the end 

of each case. 

Finally in Chapter-6, emphasis has been made on entire 

corruption scenario ofthe whole country. The detail executive, legislative and 

judicial approaches as well as trend of three organs of the country have been 

highlighted. Appropriate remedies by way of suggestion and reformative 

measures have been highlighted in this last chapter. Entire discussion has been 

rounded off. 



CHAPTER-I 

CORRUPTION IN CHANGING SOCIETY: 

CONCEPT AND MAGNITUDE IN INDIAN AND 

INTERNATIONAL PERSPECTIVES 
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CHAPTER-1 

CONCEPT OF CORRUPTION IN CHANGING SOCIETY, 

MAGNITUDE OF PROBLEMS IN GOVERNMENT 

OFFICES AND CORRUPTION IN INTERNATIONAL 

SCENARIO. 

OVERVIEW: 

Etymologically the word "Corruption" comes from Latin term 

"Corruptus". It's literal meaning is broken object. Conceptually, corruption is 

a form of behaviour which deviates from ethics, moral values, culture and 

tradition. Transparency International defines corruption as the use of one's 

public position for illegal private gains. It is the abuse of one's power for 

personal gain. Lebanon accepted the following definition in respect of 

corruption: "Corruption is the behaviour of private individuals or public 

officials who deviate from set responsibilities and use their position of power 

in order to serve private ends and secure private gains. 1 

Webster's 3rd New International Dictionary defines corruption 

in the. following manner. 

1 ACIR,l999 
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It means impairment of integrity, virtue or moral principle, 

inducement (as of a political official) by means of improper consideration to 

commit violation of duty. 

In Chamber zoth Century Dictionary, the meaning of bribery 

and corruption defines as follows:-

"Bribe means something giVen to influence unduly the 

Judgement or corrupt the conduct; allurement to influence by a bribe: to gain 

over to practice bribery: bribery means act of giving or taking bribery." 

The United Nations global program against corruption defines corruption as 

"abuse of power for private gain". 

Hon'ble Justice I.D.Dua defines corruption as "the corruption 

1s the deadliest enemy of every free civilized society; more so in an 

equalitarian welfare democratic set up like ours. Not only does corruption in 

official and semi-official sphere hit the economically and socially low strata of 

society harden than comparatively better placed citizens, but it also tends to 

breed dislike for and want of faith in the set up which tolerates corruption. 

And the longer corruption is tolerated in a political set up the wider and deeper 

its tentacles spread, with the result that even the agency created to root out 

corruption may have to be closely watched in its activities. 

Supreme Court interpreted corruption in M.Narayana Nambiar v. State of 

Kerala2 bribery which means the centering of benefits by one upon another in 

cash or in kind to procure an illegal or dishonest action in favour of the gainer. 

2 AIR 1963 SC 1116 
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Corruption includes bribery but it has wider connotation. It takes in use of all 

kinds of corrupt practices. 

Mr.Kofi Annnan, the then Secretary General of UNO made 

statement on the adoption by General Assembly of United Nation Convention 

against corruption which is furnished below: 

"Corruption hurts the poor disproportionately by diverting fund 

intended for development undermining a Government's ability to provide 

basic services, feeding inequality and injustice, and discouraging foreign 

investment and aid." 

Working definition of corruption has been provided in Art. 3 

of Civil Law Convention on Corruption. Corruption means requesting, 

offering, giving or accepting, directly or indirectly, a bribe or any other undue 

advantage or prospects thereof, which distorts the proper performance of any 

duty or behaviour required of the recipient of the bribe, the undue advantage 

or prospect thereof. 

Corruption has entered in to all sphere of society. It emanates 

from all levels of administrative set up and it is now a global phenomenon. 

The decline of moral value and cultural heritage in all spheres has led to the 

birth of corruption. It is quite difficult to expect society free from corruption 

due to reasons that the persons who are to curb corruption are not serious in 

establishing reforms due to red tapism and human greed is the potential cause 

of corruption. Due to such activities amongst corrupt persons, whole nation is 
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passing through kind of moral crisis. Corruption erodes the very vitals of the 

entire society. Because every organization should have certain basic norms, 

duties and procedure. It is said that nothing in the world could be achieved 

without curbing menace of corruption. The biggest enemy of the people is the 

corruption. In Public administration, if ethics and morality is lost, everything 

is lost. There is code of conduct for government servant but there is no moral 

code for ethics for government servant. First of all, one has to build character. 

Unless we pay more attention to moral value and character building, things are 

likely to become worst 

A. HISTORICAL ASPECT OF CORRUPTION:-

Corruption always existed in one form or other. According to 

Senator Douglas, the corruption was prevalent in British public barely 100 

years ago and in USA till the beginning of 20th century, it can be brought 

down but it is not possible to eliminate as a whole or to attend at zero level. In 

the primitive and medieval societies, scope for public authority was very 

limited. Some authorities existed for collection of revenue and administrative 

justice. When they are loyal to the existing method, they amassed wealth and 

such wealth has been obtained by depriving people of society. Due to 

wrongful gain, they were praised instead of punishment. Corruption amongst 

public servants has been there from time immemorial although scope, 

dimension, textures etc. have been changing from time to time and country to 

country. According to Kautilya's Arthasastra, there are 40 ways of 

embezzlement. What is realized earlier is entered later or what is realized later 

is entered earlier. What should be realized is not realized and what is difficult 

to realize is shown as realized. What is collected is shown not collected. What 
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is realized from one source is shown realized from another source. What is 

payable is not paid. What is not payable is paid and not paid in times. What 

has been taken into treasury is removed. What has not been credited is shown 

as credited. Price of commodities enhanced, price of commodities lowered. 

Making use of fake weights and measure, deceptive in carrying all these are 

several way of embezzlement. This has been possible due to inaction on the 

part of government servant. 

Kautilya further says in Arthasastra that just it is possible not to 

taste honey or poison placed at the tip of tongue, so it is impossible for a 

government servant not to eat up at least a bit of king's revenue. Just as fish 

moving deep under water cannot be possibly found out either as drinking or 

not drinking water. So, government servant employed in the government work 

cannot be found at (while) taking money for themselves. It is possible to 

ascertain the movement of birds flying high up in the style but it is not 

possible to ascertain the movement of government servant of this hidden 

purpose. Government servant's ill-gotten money is required to be recovered 

but it should also be transferred from one work to another so that they cannot 

misappropriate government money. 

Since dawn of independence, there had been substantial 

increase in the peddlers of influence. The anxiety on the part of common man 

to avoid delay had encouraged which had given the birth of speed money. We 

know that justice delayed, justice denied. Delays have demoralizing effect on 

officers involved as they remain under cloud. Delay in executing the work is 

main cause of corruption. In the primitive day, corruption used to take place 

when people wanted to get wrong work done but today speed money is to be 

paid even to get the right thing done at time. To avoid such dilemma, 
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substantive decision is to be taken and Offenders should be prosecuted and no 

indecent haste is shown with a view to oblige contact men. War time controls 

scarcities etc. provided ample opportunities for bribery, corruption and 

favoritism and corruption reached at the apex level during 2nd world war. 

Prior to independence, corruption was confined to revenue, 

police, motor vehicle, excise, and PWD. During that time, lower status of 

people having low income group were prone to corrupt practice. After 

independence due to development of scientific and economic progress, larger 

opportunities were provided for those who were interested in easy money. And 

the effect of wide spread corruption delay and inefficiency, negligence and 

apathy, has led to the birth of gloomy future. 

After departure of British, came another raj of political leaders 

are to be precise ministers. Most of the ministers have to depend on 

bureaucrats for smooth running of day to day administration. Due to lack of 

education, they fail to understand intricacies of administration. Report says 

that 1/3rd Member of Parliament have so many criminal backgrounds. Besides, 

most of parliamentarian has no such academic background. Due to their lack 

of education, bureaucrats who are highly educated persons in exchange take 

advantage of it and tried to make illegal utilization or misuse of power and 

position. 

Corruption has also been flourished due to Chinese aggression, 

world war, Indo Pak War, Bangladesh War. In addition to such external 

aggression, flood, draught, earth quake, tornado and Tsunami have been added 

to such problems. 
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The Scope for bribery and corruption amongst public servants 

had considerably increased during Second World War and there were golden 

opportunities for the unscrupulous officers to had amassed huge wealth during 

that period. 

B. CORRUPT BEHAVIOUR OF PUBLIC SERVANT:-

Public servant obtains gift or costly thing from general 

people. Public servant takes bribe in connection with official work. The 

existing law on corruption attaches importance to both the preventive and 

punitive aspects. It is true that the term corruption has a very wide 

connotation. Following are some example of corrupt behavior amongst public 

servant3
. 

a. Acceptance of bribe as reward for work performed in official capacity 

from a person who is in anyway associate with his official function or 

from subordinate constitute corrupt act. 

b. When public servant misappropriates public property to his personal 

use. This is corrupt act. Such type of misappropriation of public 

property may be permanent or temporary in nature. The persons who 

are working in cash for a moment to meet some personal need may be 

3 Facets of Vigilance- Prevention of Prosecution- K.L.Malhotra 
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termed as misappropriation or as embezzlement of cash from 

government fund. 

c. When person occupymg high post obtain favor in respect of 

employment of his son in an organization in which such public servant 

has got official transaction. When he obtains any object or pecuniary 

advantage or for that matter may advantage illegally, this amounts to 

corrupt act. 

d. When public servant misappropriates government property for his 

personal gain, there is strong presumption of corruption. 

e. When public servant obtains property and thereafter misappropriates 

it. It is criminal breach of trust which amounts to corruption. 

f. Failure to follow conduct rules on the part of public servants and 

failure to follow these by corrupt officers is met by major or minor 

penalty. 

g. Misuse of official power, though not vested, amounts to corruption. 
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h. When public servant takes loan for purchasing any article from person 

with whom he has got official transaction and this act may amount to 

corruption. 

1. Accepting gift without taking permission from department amounts to 

corruption. 

J. To disobey rules which help government servant or citizen in avoiding 

tax to be paid to government is a corrupt act. 

k. To do an act which is not permitted by law amounts to corruption. 

1. Refusal to do duty on some plea, who is supposed to do, amounts to 

corruption. 

m. Refusal of police officers to accept FIR/ GD to protect criminal is a 

corrupt act. 

n. To disobey existing rules may be corrupt act if not calling for tender in 

case of bulk purchase. 

In India, we don't have uniform code of ethical value for all 

classes of people irrespective of their status though there are so many rules 

applicable to public servants. Since there is no code of conduct for law 

makers, committee on Prevention of Corruption suggested that code of 
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conduct for Minister including provisions suggested for public servants 

relating to acquisition of property, acceptance of gift, disclosure of assets and 

liabilities should be drawn up. Prime Minister & Chief Minister should 

consider themselves responsible for application of code of conduct. The above 

committee recommended following suggestion4 

C.QUANTUM OF CORRUPTION IN GOVERNMENT DEPARTMENT 

INCLUDING RAILWAY:-

Scope of corruption is greater where major decisions are taken 

like assessment and collection of taxes, obtaining license, approval of work 

and acceptance of supply. Certain percentage is paid to the officials to get the 

work done and it is done in calculated manner so as to extend share of such 

money from lower level to higher level of administrative set up. 

Tax evasion, inferior performance of construction, bribe etc. 

are some example of white color crimes. Corruption at ministerial level is 

subtle and invariably a difficult task to prove. According to Das Commission 

summary of report against S.Protap Singh Kairon, he had brought Punjab to its 

verge of ruin by his systematic mal administration. Since independence, there 

had been phenomenal increase in the number of peddlers of influence. The 

anxiety on the part of general people to avoid delay had encouraged the 

practice of speed money. This has become common type of corrupt practices, 

particularly in respect of granting license and permits. Speed money is also 

paid in respect of granting ration card, BPL Card, mutation certificate, though 

4 Government of India, Ministry of Home Affairs, Report of Committee on Prevention of 
Corruption, New Delhi 1964. 
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amount paid in such cases are not so high. In everyday life, corruption means 

that a civil servant abuses his authority in order to obtain an extra income from 

public. Corruption is the occasional acts of dishonesty on the part of civil 

servants. Like corruption, nepotism is also misconduct. Public servants with 

inadequate strength of character tend to succumb to temptation by traders who 

are willing to and capable of corrupting public servants by providing scope 

and temptation to misuse official position. In the Income Tax department, 

the tax payers are shown undue favors in the assessment, penalties, appeals, 

recovery etc. and by delivering and causing harassment to gain favors from tax 

payers. 

Whether it is in the ports or whether it is in service department, 

a huge amount of civil engineering works like construction of shop, building, 

bridges, metro railway project, school accommodation for the staff and town 

ship have to be undertaken for service of other department. At present real 

estate business has been f1ourished. Multistoried building has been 

constructed. Promoters with the blessing of ruling party are being enriched at 

the cost of public exchequer. 

It is to be mentioned in this connection that dams, bridges and 

building which were constructed hundred years back stood even today without 

crack and damaged because of quality of materials where as in the present-day 

society, quality of work in such construction of dams, bridges and building is 

far from satisfactory since structure constructed at present day society 

especially building & bridges starts leaking and cracking even before 

inaugural ceremony. Poor quality of materials has proved to be in effective. 

There is code of conduct for government servant but there is no moral code for 
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ethics. First of all, one has to build character. Unless we pay more attention to 

moral value and character building, things are likely to become worst. 

Recently Kolkata Port Trust demanded hefty sum in the form of bribery from 

a organization to finalize tender papers in respect of allotment of vacant space 

inside Haldia Dock. 

Critical Zones of corruption indicates more opportunities for 

corruption than others. In an atmosphere of scarcity individuals bid for goods 

and services with offer of illegal gratification so that the deciding officer may 

twist his discretion in their favor. Discretion is vested in officials in far excess 

of their ability and capacity to resist temptation. They possess power far 

excess of their income. Discretion should be exercised reasonably and it 

should not be arbitrary. Influence is pressed into service by pleasing political 

bosses for obtaining promotion. There can be no corrupt official without men 

willing to corrupt them. 

Elaborate machinery exists for scrutiny of qualification, 

antecedent etc. for non political administrative personnel but for persons in 

higher political levels there is virtually no such machinery. Low wages 

combined with inflation lead to birth of corruption. There should be adequate 

arrangement to get rid of an employee who had no good reputation without 

conducting formal enquiry. Corruption has not actually comedown, it is wide 

spread and has touched middle level and now has entered into upper level. 

Social elite has become highly materialistic. Even corrupt people do not suffer 

moral depravity. 

The aforesaid examples are only few instances of corruption in 

Railways some practices are adopted in connection with allotment of wagon, 
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booking of perishable and non perishable goods and also awarding contract. 

Certain percentage is also paid to the officials for acceptance of store items of 

inferior quality. Admitted amount which should have been paid after 

performance of contract is not paid and such payment is made after the 

finalization of award passed by departmental Arbitrator with substantial 

amount of interest. It has been observed that in most of the cases, amount of 

interest exceeds admitted amount. As a result, lot of government exchequer 

has gone into astray. Due to procrastination of unscrupulous officers, interest 

is paid to contractor and certain percentage is paid to such official. While 

awarding contract in the Railway organization, fixed percentage is paid as a 

practice by some dishonest officers. In most of the cases, failure to pay bribe 

money results in difficulty and cause delay in making payment of bills. But it 

is not always the government servants who take leading role in the matter. 

Dishonest contractor and supplier, who also want to deliver substandard 

materials, are ready to spend portion of illegally earned money. 

There are some critical zones of corruption. Sometimes 

artificial shortage and scarcities are created to facilitate the demand for illegal 

gratification. It has been observed that rules are misrepresented or false 

information given about restriction and quote limitation. Sometimes advance 

information is given to a friendly firm of requirements and to see that the 

firm's tender is the lowest. The discretion to reject the lowest tender for 

certain specific reason is abused. Import and export control organization is 

another critical zone of corruption. Import license are sold at a premium. 

Corruption and lack of integrity are rampant in obtaining quote certificates, 

essentially certificate of license and their utilization. Favors are shown to the 

contractor by splitting the contracts so as to avoid sanction from higher 

authorities and to bring them within their powers. 
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The corruption in Engineering Department prevails from top to 

bottom of the Organization. Similarly from initial stage of investigation to 

completion stage, there are different stages which are as follows:-

a) Selection of site b) Preparation of estimates c) Issue of sanction d) Contract 

and purchase of material e) Execution of work f) Arbitration. 

In Railway Organization, in most of the cases it has been 

observed that site is not provided to the contractor as a result matters gets 

delayed resulting into the escalation of price. Most of the Inspectors deputed 

for the purposes fail to carry out field investigation properly and many a time, 

estimate are made on the basis of in adequate data without carrying out 

detailed investigation. It has been observed that many times there will be no 

compromise between actual data and actual estimate resulting into cost of 

escalation. This has led to birth of numerous claims by the contractor resulting 

into several disputes. For most of the contractual work, sanction comes from 

government based on the estimate and cost benefit ratio submitted by the 

department. Sometimes figures are altered with a view to show higher cost 

benefit. As soon as project is sanctioned, department gets green signal to go 

ahead calling for tender as per normal procedure. It has been observed that in 

the government organization especially in the Railway, concept of limited 

tender is encouraged. The reason for inviting limited tender is that to call listed 

contractors from the approved list and the works contact could be entrusted 

and given to some interested contractor. Similarly in respect of purchasing 

store items, hefty sum of commission are paid to purchase officer ignoring the 

quality of store items. If the tender is invited on open tender basis, payment of 

commission could have been avoided. While tendering for the work, the 

contractor will try to get the details of arriving at the rate of each items of 
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work by under hand dealing as it is a secret document of the department. 

When the tender is accepted by the department, formal agreements are 

executed. Due to non availability of site by the department concerned, work 

could not be completed within stipulated period of agreement resulting into 

the escalation of price. This has resulted due to non cooperation from 

department concerned and such act benefits corrupt officials to get pecuniary 

gain of such deal. The work is usually done by Junior Engineer/ Section 

Engineer. In order to redeem the amount spent by the contractor already an 

unholy alliance is built up between the Engineer and the contractor and whole 

act done in single chain. If any honest persons happen to come in the picture, 

contractor with the connivance of corrupt Engineer tries to transfer honest 

official by influencing the government and even such transfer is made with 

help of corrupt politician if circumstances demand. 

The contractor usually put forward claims which are beyond 

the scope of agreement which will generally be rejected by the department as 

well as by the government. As soon as claims are rejected, contractor move 

the court praying for appointment of arbitrator. In most of the cases, 

departmental arbitrators are appointed. In the Railway Organization, 

government arbitrators are mostly from engineering department. Usually Chief 

Engineer or Deputy Chief Engineer is appointed as departmental arbitrator. As 

soon as arbitrator is appointed, contractor usually tries to purchase him by 

paying bribe and same practice is adopted for government advocate. It has 

been observed that more than 90% cases, awards are passed against 

government. After passing of Arbitration and Conciliation Act 1996, award 

itself is enforceable without declaring it as decree which was prevalent under 

old Arbitration Act 1940 which has been repealed. The question remains when 

admitted amount is paid after passing of arbitration award after several years 
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that should have been paid to the contractor after completion of works and 

interest amount which is paid now could have been avoided. 

In the Railway's corruption ts masstve m the allotment of 

wagon and booking of perishable goods. According to the Kripalani 

Committee report5 
, Railway rates, being fixed by the Government, do not 

fluctuate with the condition of supply and demand. In actual practice, 

however, if for some reason supply falls short of the demand, the unofficial 

prices go up. This surcharge is pocketed by the unscrupulous officials. Some 

times, artificial shortages are created to facilitate the demand for illegal 

gratification. Some of the unscrupulous methods have been revealed by the 

committee. Collection of small payment is more or less universally accepted 

by dalals at big Railway Station at the time of booking and delivery of goods 

and parcels. The amount is paid by the consignors or consignees to secure co

operation of Railway Staff to expedite business. Many a time, the Railway 

Employees take advantage of the ignorance of the parties concerned by 

misinterpreting the rules in force or giving wrong information, and then 

pretend to confer favours without violating the rules. It is true also that the 

public tempts the Railway Employees to falsifY records to save themselves the 

payment of Railway dues and thereby gain substantial advantage. 

D. CONSEQUENCE OF CORRUPTION: 

a. Corruption may lead to law of anarchism where might is right. A 

person with unaccounted money and his illegal activities promote 

corruption because he can dominate the executors of law to suit them 

5 Report of the Railway Corruption Inquiry Committee, New Delhi, 1954-55. 
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at their own sweet will. The personal safety and security of common 

man will be endangered at the mercy of political idiots. 

b. Corruption will lead to adulteration of edible and food items of daily 

life. The persons who are responsible for such adulteration will go scot 

free because they can influence executive to enforce laws relating to 

adulteration. This will lead to ill health of common man. 

C. Consumer items will not be available in the market at fair price. If 

these will be available at higher price in the black market or is 

available in the short weight so that the real corrupt persons could have 

the benefits and earn profits. 

d. Corruption could lead to indiscipline in all fields of administration 

making the life of common man as miserable. This will have adverse 

effect on all fields of administrative machinery. The public servant will 

not be punctual in performing his duties. Such type of indiscipline in 

public life will lead to total collapse of administration. The common 

people will be in dilemma as to how day to day work is to be done and 

from where public can get Justice. Corruption is such a disease which 

will finally assassinate the character and morality of Indian society. 

The only criteria will be payment of money and getting things done 

and there will be no social stigma against corruption. Ultimately 

corruption will be part and parcel of day to day life and people will 

look towards corrupt officers with respect rather_than contempt_,_ 

e. The direct impact of corruption is on the general people of country. 

Due to corruption, state fund is diverted and as a result services on 

health, education, transportation are directly affected. Petty corruption 
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provides extra expenditure upon general people. The diversion of fund 

by corrupt practices affects government's ability to provide basic and 

essential services to general people. As a result, general people are 

deprived to get essential services such as health and education. Due to 

corrupt behaviour of public servant, it affects economic investment. 

Foreign Companies show reluctance to invest fund due to colossal 

corruption and lack of adequate rule of law, transparency and 

accountability in the government department. Such non investment on 

the part of foreign companies impedes economic development of any 

country. 

f. Corruption poses senous development challenge. In the political 

realm, it undermines democracy and good governance by flouting or 

even subverting formal process. Corruption in Election and in 

legislative bodies reduces accountability and distorts representation in 

policy making. Corruption in the judiciary compromises the rule of law 

and corruption in public administration results in the inefficient 

provision of services. Generally, corruption erodes the institutional 

capacity of government as procedure are disregarded, reasons are 

siphoned off and public office are bought and sold. At the same time, 

corruption undermines the legitimacy of government and such 

democratic values as trust and tolerance. 

E. CONCEPTUAL ASPECT OF CORRUPTION:-

Corruption is anti national, anti poor and anti economic. 

Corruption is anti poor because more than 30% of food grain for public 

distribution system disappears and become available in the black market. So it 
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Is evident that corruption takes food from needy people of the society. 

Corruption is anti national as custom who were bribed, allowed to smuggle 

RDX which cause death of 192 people in the Mumbai and these people were 

killed by Pakistan based terrorist. 

Centre for media studies (CMS) and Transparency International 

joint study reveals that one third of below poverty line household paid rupees 

9000 million as bribes in 2007 for availing one or more public services 

covered in the scheme. The above facts lead to conclusion that it is anti 

economic. War time controls scarcities etc. provided ample opportunities for 

bribery, corruption and favoritism. Perhaps a high water mark of corruption 

was reached during 2nd World War. There are various forms and types of 

corruption. It is worldwide phenomenon because it is not confined to any 

particular country. Magnitude of corruption varies from country to country. 

Corruption has been enhanced to a large extent. It is imaginary to rout out 

corruption completely at all levels but it can be brought down to certain extent 

i.e. within tolerable limit. Drastic steps need be taken to check the virus of 

corruption. 

This is common type of corrupt practices particularly in the 

awarding contract, granting license and permits. Some government servants 

have got into the habit of not doing work till they are paid speed money. One 

secretary deposed before Santhanam committee that even after an order has 

been passed by higher authority, it was not communicated to the applicant 

until he is paid appropriate gratification to the subordinate concerned. Speed 

money may have been common phenomenon in the government offices for 

getting work done. 
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Critical zones of corruption indicate more opportunities for 

corruption than others. Influence is pressed into service by pleasing political 

bosses for obtaining promotion. There cannot be corrupt official without men 

willing to corrupt them. 

Corruption ts old practice. It has become everyday 

Phenomenon of life to large number of citizen and public servants. 

Throughout the fabric of public life in developing countries run the scarlet 

thread of bribes and corruption. It is not product of administration and it is 

malfunctioning or nonfunctioning of administration. The route of corruption 

should be viewed to socioeconomic factor but not in isolation. 

Days are ahead because most of educated persons are reluctant 

to join politics. The emergence of business men were also responsible for 

growing corrupt practice amongst public servant, some of whom can be 

purchased easily in exchange of their favor. Some people are of view that poor 

salaries lead to birth of corruption amongst public servants. This is not true 

because person becomes dishonest due to greed but not for need. There are so 

many persons in the society who are in extreme poverty but they maintain 

high degree of honesty and even they refuse to accept any kind of reward or 

do any work for extraneous consideration for their honest work. We often see 

in the Newspaper that poor taxi driver returns entire money or other valuable 

articles to the passengers which are left out in his car by mistake. He could 

have been corrupted by not returning such valuable things to the actual owner. 

Because such type of taxi driver are basically guided by moral standard and 

value considerations rather than financial condition. It is not vice to be poor 

person but it is vice to be dishonest or corrupt person. So, everybody is 

supposed to be honest and by being honest person, it is a pleasure to be good 
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citizen of any country. It should be remembered that poverty 1s not 

disqualification but dishonesty is disqualification. 

Black money and black market of group of citizens also made it 

possible for them to successfully influence the civil servants. Black money is 

easy source of money and parallel economy is running throughout the entire 

country. Emergence of modernization and urbanization has widened corrupt 

practices of public servant. The value of society has been changed, old ideas 

have been replaced and idea of morality is regarded as achronistion which 

spread corruption. The origin of corruption can be found in the system of 

administrative set up. Proper lack of vigilance, defective information system, 

enormous powers in the hands of few, give scope to the civil servants not only 

to be corrupt but also to remain unaffected. The implication of corruption in 

the modem society is colossal and has many adverse effects on day to day 

functioning of common people. 

It is to be mentioned in this connection that corruption in India 

has become nationwide problems and it is being generally resorted to in a 

routine manner to get work done easily with a view to get speedy result. It can 

be said that corruption in government, semi-government and public sector 

undertaking is not secret. It is openly practiced despite the fact that both giver 

and taker of bribe know very well that it is an illegal act which is punishable 

under law. 

Corruption is taking monstrous shape. Now corruption has 

become way of life. Previously it was only confined to motor vehicle, water, 

sanitation, housing, and irrigation but now it has reached to every part of 
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administrative set up. 

At present day society, nobody is surprised to hear the news 

of corruption since corruption has engulfed entire society. It is open secret that 

files cannot move even an inch unless hefty sum in the form ofbribery is paid 

to government official. 

Curbing corruption amongst public servant and maintaining 

integrity is herculian task in the developing country like India. Due to 

technological and scientific developments in all spheres, demands of people 

have been enhanced and sometimes it has reached to sky limit. In order to 

reach sky limit, person has to adopt most unfair and corrupt measure with a 

view to earn money. The person concerned does not think that the way he has 

amassed wealth does not belong to him and it has been wrong fully gained by 

depriving the legitimate share of have not's groups. Seeing such painful 

scenario of the country, our late Prime Minister Rajib Gandhi said that out of 

one rupee, only 14 paisa reach to the common people. 

A little amount of inefficiency or lethargy can be tolerated 

amongst government servants but there is no question of compromise in 

respect of integrity because honest and inefficient government servant is better 

than dishonest and efficient government servant. It is to be noted in this 

connection that inefficiency can be cured to a great extent by providing 

suitable training and education. But corrupt behavior of government servant 

cannot be cured easily since it is deep routed chronic disease. Some people are 

of view that low wages coupled with inflation may lead to corruption. This 

view is not correct because we have seen that so many persons in the society 

belonging to lower income group has not scarified their honesty and integrity. 
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It is a wrongful gain but rightful loss to right person. It should 

be rembered that one cannot enrich oneself at the cost of others. It is rightly 

said that there would be no corrupt official unless there are men willing to 

corrupt them. There are two parties in the corruption. One is bribe giver and 

other is bribe taker which is most dangerous in the society. Some critics are of 

view that don't pay bribe. But the situation compels the person i.e. bribe giver 

to pay extra money in order to get the service. This is why people's faith and 

confidence are getting down day by day. Most of the general people believe 

that government departments are main obstruction rather than help. Some 

day's corruption may lead to law of jungle. It may lead to birth of indiscipline 

in all field of life thus making the life of common man miserable. They may 

not know from where justice will be available. Corruption ultimately 

assassinates the character and morality of Indian society. Corruption has 

become almost way of life. Some time artificial scarcity of essential items is 

created in order to get extra benefit at the cost of public. Dilatory practice and 

complexity of the procedure are responsible for birth of corruption. Typical 

departmental rules and rigid procedure have provided wide opportunity to the 

government officials. It is said that even top organization is prone to 

corruption. Quality of work can be achieved by adequacy of the procedure i.e. 

quality and quantity. Lenient view should be taken in the first instance. 

Corruption is now almost pissing the upper level and it is widespread. Social 

climate has become highly materialistic and even corrupt officers do not suffer 

moral depravity. Corruption is the use of government office for personal gain. 

It is said that India was honest nation till 194 7. It is shameful that India is not 

safe at the hands of corrupt official of Indian National but there is little 

corruption during British rule. This should be condemned by all section of the 

society. Corruption generally flourishes in India due to secrecy and delay. The 

secrets element has been efficiently leaked by the commission by putting on 

website the name of charged official who are facing either prosecution by the 
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court of law or by departmental proceeding. Corruption has been flourished 

during the existence of black money which is calculated nearly 35% of gross 

domestic product. So, parallel economy is running. Recently Mr.L.K,.Advani 

leader of opposition in Parliament suggested that source of money which is 

deposited in Swiss Bank should be confiscated. Such colossal amount of 

money may be invested in development purpose. There is abnormal delay in 

the court proceeding where criminal cases are taken up. Rate of conviction is 

less than 10% because of poor knowledge and lack of expertise in law of 

prosecuting authority. Corruption also flourishes because corruption is low 

risk and high profit business which ultimately gets reflected in the form of 

black money i.e. foreign account, benami account, jewllery and other valuable 

benami properties. 

Corruption is one type of white collar cnme which is 

committed by person having higher social status. The present day society 

values and recognizes social status of citizen in tetms of possession of wealth 

and assets by him. The Santhanam Committee on corruption has found that 

corruption can exist only if there is someone to corrupt and capable of being 

corrupted. Corruption has adversely affected moral of public servants. 

Adulteration of food, drugs counterfeit currency is committed with the help of 

corrupt public servant. 

It has further been observed that member of community 

themselves contribute to the commission of various white collar crimes 

willingly or unwillingly. For example illegal gratification or bribery to public 

servant to get work done is one of the common examples where victims 

themselves are to be indicated for involvement of corruption related cases. 
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Such type of crime cannot be committed unless there is a demand for illegal 

favour for people and they are involved in the deal. 

It is seen that certain percentage of law breakers have become 

law makers after being elected in Lok Sabha & Rajya Sabha. It is more 

surprising that person undergoing imprisonment have been allowed to file 

nomination in Parliamentary or assembly election. Abuse of office is an act of 

criminal misconduct. When a public servant obtains valuable thing or any 

pecuniary advantage by corrupt or illegal means or by abusing his official 

position, he commits criminal misconduct. Criminal misconduct includes 

when he enjoys benefit either for himself or for any other person or when he 

causes wrongful loss to the government by showing undue favour to third 

party. 

Here criminal misconduct includes when the public servant 

misappropriates the property entrusted to him. When he obtained valuable 

thing by abusing his official position and when he is in possession of 

disproportionate assets to the known source of his income. Habitual bribe 

taking increase the gravity of offence. Criminal breach of trust consists of two 

parts 1) dishonest or fraudulent misappropriation 2) when he allows any other 

person to misappropriate property entrusted to him. The aforesaid criminal 

misconduct becomes substantive offence when public servant has no 

satisfactory explanation for the possession of disproportionate assets to known 

source of his income. The presumption is against the accused that he has 

acquired these assets by illegal means and he could not satisfactorily account 

for owning property disproportionate to the known source of income. Habitual 

commission of offence has become more serious and substantive offence. 
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India is one of the most regulated economies of the world with 

the power concentrated in few hands. At present twenty million people hold 

public office and they exercise power over more than one billion people 

through out India. Out of twenty million public officials, more than ninety 

person of such public official belong to class C & D and less than one percent 

belongs to Class A who enjoys enormous power and indulges corrupt practice 

and the minority has the potentials to indulge such corruption in all spheres. 

F. STATISTICAL OVERVIEW: 

Corrupt Ministers and bureaucrats are more prone to corruption 

than anybody else. This group of people already gifted our country many of 

worst scams starting from Bofors gun deal when Rajib Gandhi was Prime 

Minister during material time up to present ruler of the country. The question 

may come as to why quantum of corruption has been increased. It is reported 

that in 13th Lok Sabha that against as many as 40 members of Parliament, 

Criminal cases are pending. Near about 25% of Member of Parliament have 

no academical background. Most gloomy picture in the present society is that 

good student of College and University are not interested to come to politics 

because of present scenario of politics. It is most surprising that person having 

Criminal background even politician serving in jail are being allowed to 

contest election. This has become laughing stock to the World. But we are 

fortunate enough that we do not list of most corrupt countries in the World as 

the corruption index of 2007 and 2008 prepared by Transparency 

International. The above index show 180 Countries ranging from zero level to 

optimum level of corruption. It is evident from such statistics that Denmark is 

reported to have marked as least corrupt country while Somalia is marked as 

most corrupt country. In 2007, India appeared at number 72 and in 2008 it 
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appeared at number 85. So statistics indicates that it is also highly corrupt 

country. Pakistan was at number 138 in 2007 and 134 in 2008 and Bangladesh 

appeared at number 162 in 2007 and 14 7 in 2008. But the statistics is not 

encouraging in respect of quantum of corruption. It is to be specially 

mentioned in this connection that communist country like Russia is as corrupt 

as Pakistan or Bangladesh and communist China is no better than India. But in 

capitalist countries like USA and UK, corruption is much less than Russia & 

China. The level of corruption in USA is 1/4th of India where as in UK it is 

less than 116. Surprisingly, Malaysia, Bhutan, Thailand are less corrupt than 

India. Brazil, Kuwait and Jordan also have better record than India. If such 

development of corruption is not controlled, we may reach the level of 

corruption up to Somalia within few years. 

M/S Transparency International NGO has placed India 73rd out 

of 99 countries surveyed in corruption index. After analyzing, it has been 

observed that Denmark stand at the top of the list with the score 10 and India 

stand act 73rd rank with the score 2.9 point. 

It has been reported that German Intelligence Agency BND 

collected one disc from L TO Bank in Liechtenstein. The disc contained names 

of Indians who had deposited their ill gotten wealth there. Many Countries like 

U.S.A., U.K., Canada, Norway, Italy, Sweden and Finland agreed to collect 

the disc. This issue received no attention from the parties belonging to UP A 

and NDA Government and even revolutionary left parties. There was no 

discussion m Parliament in this Issue. Besides greedy and dishonest 

businessman, there IS spotless angel also. We have heard that 

Mr.P.Chitambaram Cabinet Minister received communication from leader of 
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opposition who got evasive reply in this regard. But every thing was hush 

hush. 

G. MODUS OPERENDI OF CORRUPT OFFICIAL: 

There are some sensitive areas of government department 

which provide more opportunities for corruption than other departments. In 

present atmosphere of scarcity, individuals bid for goods and services and 

deciding officer may twist his discretion in their favour. It has been observed 

that discretionary power is vested in high officials of the government. Such 

high officials apply his discretion in disproportionate to his limit and capacity. 

Dominance or influence is pressed into service by pleasing political bosses for 

obtaining promotion. Bureaucrats always try to please their political bosses in 

order to gain extra advantage. Corrupt officers have become very skilful in 

their task. Some times they do not leave any evidence behind by which they 

can be caught. They have become expert by their claver skill and nefarious 

activities, pollute the national fabric and create atmosphere congenial for 

corruption. 

It has been observed that falsification of financial documents is 

on increase every where and every day. Nearly one hundred crores rupees are 

involved in cheating every year from different banks. A TM card is being 

misused and cash withdrawal is being manipulated by forging signature by 

changing digits on cheque/draft and by adopting like such method. In the 

modem system of banking, handling of cash has become risky and outdated. 

That is why core banking system has been introduced in order to extend 
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maximum benefit to the customer. A TM card is being used in order to avoid 

handling cash. Cheques, credit card and debit card are accepted i.e. by buying 

gold, car and even for a meal with diner card. 

It is open secret that employees belonging to government, 

public sector undertaking including local authorities are prone to corruption. 

They are being enriched at the instance of Ministers and corrupt bureaucrats. 

Effective steps are required to be taken to reduce the scope and 

necessity of corruption. Area of patronage and discretion should be reduced. 

Procedural complexity is prevalent in the government department and 

administrative anarchy exists. Work done at lower level should be monitored 

periodically. Political influence in respect of transfer of government official 

should be avoided. The beneficiaries should be contacted and their problems 

and grievances should be removed. Out side interference coupled with 

political influence should be redressed which badly affects the internal system. 

CORRUPTION IN INTERNATIONAL PERSPECTIVES 

A. CORRUPTION IN MEXICO:-

Law mandates financial disclosure and competitive biding for 

public works contact. Yet passed reforms have been ignored, dismantled and 

insufficient. It is stated that reforms cannot succeed on their own or be 



49 

advanced against historical trends. One major thrust of this study has been to 

treat corruption as involving broad structural factors and historical forces. It 

was argued for example that currents unleashed in 1980 may prove to be 

greater impact on corruption than all other reforms efforts of the passed. But in 

addition, the analysis underscores other broad areas of charge that could bribe 

corruption in Mexico. Some of these as the interest, decepting danger in 

discussing reforms, merit brief attention. First reducing the scope and role of 

personalized policies in Mexico is crucial in striking the environment in which 

corruption flourishes an increase in public policy detects and other activities of 

government opening the close doors and permitting greater scrutiny of official 

process would clearly have such an impact. Generally the more public 

government affairs become the less corrupt they can be. 

Enhancing the autonomy of the state's subsystem would also 

reduce the likelihood of corruption. This could be pursued for instance by 

creating effective civil service system or merit system or opening up grass 

roots political involvement. Strengthening social organization would also 

infringe corruption. This could be done by reducing the titutory role of the 

state and lessening the dependency of social organization on the state or by 

enhancing popular imputes into the organization themselves. 
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The second major thrust of the study concerns the importance 

of incorporating corruption into the broader perspective of Mexican polities 

and herein lies in the inherent danger in addressing the issue of referring 

corruption. Structural reforms do not operate in a vacuum and corruption is 

neither isolated problems nor Mexico's only problem. Pressures reducing 

corruption may hold disastrous consequences for the functioning and stability 

of the system. Curbing corruption could jeopardize the pragmatic and 

accommodating agreement that has long united in the elite. 

As a system feature, corruption in Mexico influences the 

nature, content and direction of future reform, just as the other reforms affect 

corruption. Economic stagnation and slow democratic progress further feed 

the flames of frustration and distrust built on years of unfulfilled promises and 

wide spread corruption. The Mexican political system has long been 

considered something of the enigma the general in attention to political 

corruption and failure to incorporate it into the comprehensive analysis may 

partially account for this. As the history and forging analysis make clear, 

corruption has played a crucial role in the operation and stability at Mexican 

system. Rather than decay or decadence from once whole some state, 

corruption is a manifestation and constant reminder of the imperfection of 

government generally to achieve the goal they embody. This enquiry has tried 

to underscore structural factors shaping that chasm between desive and deed 

and to explore the some what paradoxical political role of corruption. Some 

questions have been answered and others fashioned but it is clear that just as 

the policy is incomplete without corruption. So too is our standing of it. 

(Corruption and politics in contemporary Mexico- Stephen D.Morris). 
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B. CORRUPTION IN BANGLADESH 

In Bangladesh, 40% people are living below poverty line. It is 

the general phenomenon that people are compelled to get job and public 

service by paying some percentage of bribes. Sellers of essential commodities 

are compelled to raise price as they have to pay bribes to public officials. Due 

to massive corruption, World Bank and other investment from foreign 

countries are not coming. 

As per Transparency International reported that Bangladesh is 

stated to have been shown as most corrupt country for several years 

commencing from 2001. After five to six years, rating has been improved due 

to change of government. New government at Bangladesh has admitted that 

there is high scale corruption in the entire country but has declared to take 

effective measure to combat corruption. Corruption at Bangladesh has been 

spread like Cancer in the entire country as stated by Non Government 

Organization at Bangladesh. Large numbers of cases relating to land are 

pending in different course for several years at Bangladesh. Such cases have 

been filed by the people of country due to illegal encroachment of land. 

Filings of large number of cases have become possible due to lackadaisical 

attitude of official of land survey department. It has been reported that there is 

large scale corruption in land survey department which is known to 

everybody. Due to complicated procedure relating to land, corruption has been 

enlarged and official posted at this department is taking opportunity to exploit 

the general people. Since corruption at Bangladesh has reached alarming 

position, it is up to the government to come forward with a view to take drastic 

steps to combat corruption at land survey department failing which within 

course of time, the matter will be out of control. Besides people in general, 
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Non Government Organization and Civil Society Group should come forward 

and create atmosphere congenial to all round development. 

Corruption is the World wide phenomenon and quantum and 

magnitude of corruption varies from country to country depending upon the 

quality of administration and effective judiciary. Corruption is prevalent in 

vicious circle in all developing countries where foreigner ruled the country for 

long period. 

Corruption is defined by World Bank and Transparency 

International as "the misuse of public office for private gain". Due to massive 

corruption, public fund is diverted from government to corrupt people and 

their associates. Corruption affects democratic system and government and it 

can be stated as legal and moral problems due to misappropriation of public 

fund. Due nefarious activities of politician and bureaucrats, state fund meant 

for development work is being diverted for personal gain of corrupt people. 

Colossal corruption and corrupt behaviour of public official reduce the 

efficiency and there is over all lack of private investment which effect national 

economy. 

In Bangladesh, people has accepted corrupt behavior of public 

servant as usual as if it has been legalized for payment of bribe. This notion 

has created problems to the poor people of the society from economic point of 

view. In corruption deal, there are two parties. One is bribe giver and other is 

bribe taker. Society is serious about the magnitude of offence against bribe 

takers only. But the persons who are offering bribe have to deal with strong 

hand. So government initiative for combating corruption is not adequate and at 

the same time, business community and general people has also effective role 
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to combat the menace of corruption. It has been reported that Bangladesh has 

become fertile ground of corruption since independence. All public institution 

starting from secretariat up to Panchayat Office, police authority, Bank and 

Public utility services are affected by corruption and this has become possible 

due to corrupt behavior of politician, bureaucrats and even also business 

community. 

Due to such massive corruption, general people have become 

victim of corruption. Combating corruption through the process of law is very 

much complicated. Discretionary power of public official has given birth of 

corruption. It is fact that law breakers are cleverer than law makers. Evidence 

of bribery, graft, misuse of power against politician and bureaucrats has 

become difficult resulting into acquittal. In order to convict the corrupt official 

and corrupt politician, strong evidence is required. Due to lack of strong 

evidence against corrupt people, though there is strong allegation, they are 

being acquitted by the order of court. 

In order to combat the menace of corruption, public servant 

much give attention to the legal and moral obligation and discharged their 

duties in non partisan way without being influenced for person interest and 

shall act without fear or favour. Public officials have constitutional duties, 

responsibility and obligation. They should discharge their responsibility in 

consonance with code of conduct and public trust. Government has also duties 

to combat the quantum of corruption by reducing bureaucratic red tapism. 

Besides, citizen has moral duty and start awareness programme by identifying 

the corrupt official and this efforts will act as deterrent to the prospective 

offenders. 
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Suitable amendment for anti corruption laws need to be made. 

Anti corruption commission and investigating agencies should be equipped 

with more power to deal with corruption. Suitable awareness programme 

through media and electronic media should be made throughout the nation 

with a view to create society congenial for over all development. Proper 

strategy should be made for privatization of public sector. 

Following effective measure should be taken as per information 

available through website6
. 

Corruption could be arrested and reduced significantly with 

government and political leader's strong will, strategic initiative and plan of 

action. Combating, controlling and prevention of corruption need both reactive 

and preventive initiatives which are follows: 

1. Moves to strengthen coordinated enforcement of law, investigative 

powers and imposing severe penalties. 

2. Mandating higher level responsibility, accountability and transparency of 

government activities. 

3. Aggressive public campaign against corruption. 

4. Securing effective and appropriate legislative actions. 

6 http://www,w.!e.~k.ly/ blitz.net visited on 1.6.2011 
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5. Eliminating the opportunity of committing corruption in our systems, 

tougher election regulations. 

6. Educating and fostering the citizen against corruption etc.would help 

ameliorating endemic corruption practices in Bangladesh. 

Last not the least, planned anti corruption strategy, effective 

commission, stringent law effective prosecution and strong judiciary are 

essential to eradicate the crusade of corruption. 

C. CORRUPTION IN CHINA 

China's anti corruption watchdog has reported that 106, 000 

ofiicials were found guilty of corruption during 2009, an increase of 2.5% on 

the year before. Corruption in China is main cause of concern to the 

government. As per BBC report, there is wide spread agitation at the high life 

style of some communist party officials, police chiefs and top executive of 

state-owned companies. It has been reported by state run China daily that 60% 

of the respondent believed that corruption was doing most damage to the 

China's reputation in the eye of foreign countries. A number of senior 

executives have been convicted in connection with corruption charges. One 

former head of oil giant was sentence to death during 2010. It is surprising that 

head of China National Corporation was dismissed and investigation is going 

on against him. 

According to World Bank survey, Companies are considering 

corruption to be number six among the top ten major constraints for 
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investment in China. As per Transparency International index, China is stated 

to have been shown as 3.5. It indicates that International business people and 

country analysts rate the degree of corruption in China to be relatively high. 

Despite all these factors, China is still rated as one of the most 

attractive place for foreign investment. The premier leadership has admitted 

that corruption is major cause of economic constraints and that is why 

leadership is taking effective measures to combat the menace of corruption. 

Efforts taken by the leadership has led to near about 1 lakh civil servants 

having been prosecuted for corruption and misappropriation of public fund. 

In China, penalties for accepting bribe are higher than offering 

bribe. China's accession to World Trade Organization in 2001, transparency 

has improved much and laws and regulation have been made as per guideline 

of World Trade Organization. 

The source of corruption in China can be classified in three ways: 

1. High economic growth following the extensive economic reforms in order 

to develop towards open economy. 

2. The incomplete nature and inconsistent application of these reforms. 

3. The aspects of Chinese cultural traditions and norms rooted m 

Confucianism. 
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China has adopted so many reforms i.e. extensive privatization 

and decentralization. China's Parliament is legislating new legislation and 

amending laws in order to combat the menace of corruption. 

Corruption at China exists in almost all sectors but it is most 

prevalent in certain areas which are as follows. Corruption in judicial system 

is less but lower court officials take bribe in order to prevent delay in judicial 

process. Corruption is also wide spread in connection with obtaining license 

and permits. Corruption is dominant in construction project also. Medical & 

Health care supplies in China have been under investigation in connection 

with bribe pharmaceutical company who try to avoid having their product 

properly tested. In addition to above, corruption is prevalent in the sector of 

mining, banking, tax, customs and transportation though China has taken 

several steps to comply to the guideline of World Trade Organization. 

Corruption is widespread phenomenon in China like other 

developing countries. Many foreign companies in China have developed anti 

corruption strategies i.e. by determining the value of gifts. 

Trade council of Denmark China provides effective anti 

corruption strategies for companies operating in the Chinese Market. Trade 

Council of Denmark China offer following assistance.7 

1. Specific information about corruption in China. 
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2. Risk assessment on the basis of Company's present and potential market 

situation. 

3. Access to a Network of local Chinese Organizations dealing with 

corruption cases. 

4. Information and contact to relevant national & international anti corruption 

legislation. 

5. Help with preparation of contracts in which anti corruption principles are 

incorporated. 

6. Guidance in connection with public offerings and questions regarding 

probable fake companies and business licenses. 

It has been reported that Ld.Court in Hebei (China) by its order 

dated 22.07.2011 awarded Zhng Chunijang, a former Deputy General 

Manager of China Mobile, sentenced to death for corruption charges while 

remaining 21 other accused were given different jail terms for massive 

transnational telecom fraud and further directed the confiscation of his 

personal assets and stripped him of his political rights. Ld. Court further held 

that Mr. Zhang took 7 46 million yuan (US$ 1.15 million) bribes in between 

1994 and 2009 when he served as different capacity such as Deputy Director 

of Liaoning provincial postal administrator, General Manager of China 

Netcom group Corporation Ltd. and Deputy General Manager of China 

Mobile. 



59 

D.CORRUPTION IN PAKISTAN 

As per report of Transparency International and U4 helpdesk, 

corruption has become main obstacle for economic growth in Pakistan. 

Corruption scenario in the entire country is colossal and global. Petty 

corruption in the form bribery is in vogue in almost all departments 

particularly in public utility services. Judiciary at Pakistan is not free from 

corruption since they are shielding corrupt practices. 

Government has taken some efforts to develop reforms to 

alleviate menace of corruption. National anti corruption strategy in 2002 has 

initiated exhaustive measures to tackle corruption smce National 

Accountability Bureau is equipped with requisite power to investigate and 

prosecute corrupt official. Due to lack of political will, lackadaisical attitude 

of judiciary and procrastination of anti corruption proceeding have become 

main impediments to fight against the menace of corruption. It has been 

observed that anti corruption proceeding has been initiated against political 

opponents and lower group of civil servants without touching military or 

defence. In Pakistan, democratic system has been paralyzed by the 

domination of military administration. It is also surprising that National 

reconciliation ordinance in 2007 has provided immunity for passed corruption 

action as a result large number of public officials have been left out. The 

dismissal of some judges of Apex Court including Chief Justice by Mr.Pervez 

Musharaf Ex President of Pakistan has led to the birth of violent unrest and 

agitation through out the country and such action on the part of military 

dictator has tarnished the image judiciary at Pakistan. 



60 

Political instability and insecurity have dominated Pakistan 

during last 50 years followed by frequent changes of Government. In between 

1990 & 1999, four democratically elected government came to power and 

elected government was either dismissed or thrown out due to alleged 

corruption and misuse of power. Pakistan People Party led by Benazir Bhutto 

first came to power in 1990 and her government was dismissed and it was 

replaced by Mr.Nawaj Sharif of Islamic democratic alliance in 1993. After 

resignation of both Prime Minister and President, election was held under 

interim government. Benazir Bhutto of Pakistan People Party again came to 

power in 1996 and her government was again dismissed. Afterwards 

Mr.Nawaj Sharif again came to power. 

The re1gn of democratic government came to end in 1999 

following military coup led by general Pervez Musharraf. He declared himself 

as Chief Executive which was upheld by Apex Court. During 2002 another the 

Presidency of Musharraf, Parliamentary Election was held and civil rule came 

to power again. During military government led by Musharraf, former Prime 

Minister Benazir Bhutto was convicted in corruption charges and she was sent 

to abroad. Similarly another former Prime Minister Mr.Nawaj Sharif was also 

convicted and sentenced for acts of terrorism although he was subsequently 

excused and went to exile. 

Day by day political instability has dominated the entire 

country. There was devastating earthquake in 2005 which has affected 

economy of Pakistan. During 2007 Chief Justice of Supreme Court was 

dismissed by Musharraf due to alleged misuse of office. For dismissal of Chief 

Justice there was wide spread agitation throughout the country. Musharraf 

after being re-elected as President in 2007 declared emergency by suspending 
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constitution after assummg office within a month. When Parliamentary 

election was scheduled to be held in 2007 but it was deferred due to sudden 

assassination of Benazir Bhutto Ex-Prime Minister in December 2007 and the 

election was held in February 2008. President Musharraf was defeated and 

coalition government of Pakistan People's Party and Pakistan Muslim league 

Party headed by Prime Minister Yusuf Raja Gilani assumed office in March 

2008. After assuming office, new government quashed the order of President 

and restored entire judiciary. 

Due to change of government from time to time, corruption has 

entered in to every sphere and at all levels of government machinery. As per 

Transparency International report Pakistan is stated to have been marked as 

equally pervasive within federal, provincial and local governments. 

According to corruption perception index of Transparency International in 

2007, Pakistan is rated as 2.4. As per World Bank survey, quality of 

governance improved slightly under first military government during ( 1999-

2002) following Musharr:fs coup. In 2003, country improved slight the better 

in respect of controlling corruption and government effectiveness. 

World Economic Forum's Global competitiveness report 

(2007-08) has identified corruption as 3rd greatest problem for companies 

doing business in Pakistan. Approximately 40% companies in Pakistan think 

that corruption is one of their major concerns. Besides Private Sector, general 

people of Pakistan are of view that corruption to be stumbling block for the 

country. The Global Corruption Barometer 2007 indicates Pakistan is one of 

the countries mostly affected by small bribery. Statistics shows that near about 

50% respondents have alleged that they have paid bribe to obtain service. 
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It is reported that National Corruption Perception Survey 

conducted depth study during 2002 & 2006 and measured the quantum of 

corruption under three different governments such as Bhutto, Sharif & 

Musharaf. An assessment report state that first phase of each government was 

rated as less corrupt than second phase that each leader was in power. 

Corruption emerges in various forms which include financial corruption, 

political corruption and misuse of power by government official. Both petty 

and grand corruption is widespread in the country. It is openly practice that 

general people has to face demand in respect of payment of bribery to get the 

work done. Survey result in 2002 showed that 100% respondents who had a 

contact with police were confronted with corruption. In respect of public 

utility services, 44% respondents obtained electricity by paying bribe and 

while remaining percentage had to depend on other forms of influence to get 

same services. To deal with tax authority of the country, 99% respondents had 

to face corruption. 

According to survey of 2006 that there are three most corrupt 

governments such as police 64%, electricity 11% & Judiciary 9%. The reason 

corruption in the above departments has arisen due to lack of accountability, 

poor salaries and discretionary power. Though Pakistan is major recipients of 

aid from International Institution, corruption has affected poverty, aid & 

developmental project. The World Bank and Auditor General of Pakistan have 

repeatedly high lighted problems in recruitment, site selection and corruption 

for development project. Due to such problems, World Bank project were 

suspended. In order to alleviate menace of corruption from Pakistan, World 

Band and Asian Development Bank are assisting Pakistan in establishing e

govemance. The Board of Investment is now publishing tender invitation on 

the website in order to promote transparency in the tender process. Police at 

Pakistan is one of the most corrupt institutions in the country. According to 
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Organization global integrity, appointment in the police force is only based on 

political consideration. It is further stated that influential land lord decide 

appointment law enforcement officer in their respective area, with police 

officials acting on their behalf. Businessmen and Merchant also make 

complaint due to extortion by police. 

The country's tax and public finance administration have also 

been plagued by widespread corruption. The World Bank's 2004 public 

expenditure management report showed widespread understanding between 

tax payer and tax official resulting into wide scale tax evasion. Recent finding 

suggested that decentralization of power to local authority may provide benefit 

by increasing good governance and accountability needed to help fight 

corruption. Major area of corruption is petty corruption whereas low ranking 

official are involved. High officials involved in corruption cases have rarely 

been prosecuted and punished. But number of government officials, politician 

and military officials has been recently prosecuted. In order to check the 

menace of corruption, National Accountability Bureau need be more 

strengthened so as to investigate and prosecute corrupt officials at Pakistan. In 

some cases, allegation of corruption related cases seem to have been initiated 

and motivated by political reasons. 

Pakistan has been taken steps to fight against the menace of 

corruption since dawn of independence. Government anti corruption measures 

intensified after 2002 in consonance with implementation of National Anti 

Corruption Strategy by National Accountability Bureau. But its out come is far 

from satisfactory. According to report of National Accountability Bureau, 

there are two reasons 1. Political will that has not been properly functioned 

over the years 2. Policy recommendation which has been adopted has no 
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proper plan of action. Anti corruption initiatives are not encouraging due to 

the fact that President Musharaf in 2007 granted immunity to corrupt officials, 

minister and Parliamentarian. The above immunity has been extended under 

the National Reconciliation Ordinance which was amended in 2007. The 

National Accountability Ordinance of 1999 had guided country's corruption 

related works. Many pardoned officials were appointed to important ministry 

and also public officials. Another set back is the relation between judiciary 

and the government. After dismissal and house arrest of Chief Justice of Apex 

Court and other judges were sworn in to office under provisional 

constitutional order where more than 60 judges including Chief Justice of 

Apex Court refuse to take new oath of office but new PCO judges are involved 

with protecting the interest of beneficiaries of National Reconciliations 

Ordinance. Above Ordinance has tarnished the image of entire judiciary of 

Pakistan. Since above ordinance is still vogue, the rule of law and 

independence of judiciary have been curtailed. In absence of strong and 

effective judiciary, Pakistan will be most corrupt country within a very short 

period. 

Due to ineffective functioning of the government, economic 

strength of country has been deteriorated, inflation has been increased and law 

and order has been broken down. That has been possible due to massive 

corruption. The main instruments to fight corruption are Pakistan Peal Code 

1960, Prevention of Corruption Act 1947 and National Accountability 

Ordinance 1999. Prevention of Corruption Act 194 7 criminalizes both active 

and passive bribery where as National Accountability Ordinance outlines the 

authority of National Accountability Bureau. The Ordinance was re

promulgated in September 2002 with some amendment and it will remain in 

force after election of new Parliament. National Accountability Ordinance has 

been criticized strongly for leaving important categories of officials including 

judiciary and personnel of arm forces. 
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It is reported that in terms of International norms, Pakistan has 

endorsed anticorruption action plan in 2001 and ratified the United Nation 

Convention against corruption in 2007 but it was signed though government 

has not ratified the United Nation Convention against transnational organized 

crime. National Anti Corruption Bureau is main anti corruption body which 

has preventive, enforcement and public awareness. Its main function is to 

investigate and prosecute corrupt official and to publish annual reports on 

corruption. It is to be noted in this connection that judiciary and military 

personal are not under the purview of National Accountability Bureau. 

There are series of politically motivated cases by National 

Accountability Bureau against political leaders. It has been reported that 

government requested Supreme Court to withdraw corruption cases against 

minister though National Accountability Bureau tiled the case accusing 

minister to bank default of US$ llmillion. 

Despite all these problems, National Accountability Bureau has 

claimed credit to have achieved some good result to fight against the menace 

of corruption. As per statistic, corruption rate remains 68% of all cases already 

processed. National Accountability Bureau has assessed that 200 billion 

rupees of financial resources have wasted through corrupt practices of higher 

levels whereas 67 billion rupees have also been wasted through corrupt 

practices of lower level in every year. National Accountability Bureau is 

taking periodical measure to combat the menace of corruption in efficient 

manner. There is collusion between civil servants and auditors as a result it 

has tarnished the image of reputation of the office of Auditor General. After 

2002, the offices of Auditor General and Accountant General have been 
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separated to mitigate corruption and to strengthen. Since 2002 Auditor 

General has published annual report. 

The concept of Ombudsman i.e. W afaqui Mohtasib is an 

ancient Islamic concept which was established in many Islamic country's to 

ensure that no injustice was committed to it citizen. In Pakistan, the office of 

Ombudsmen was establishment in1993 by the order President. Above 

ombudsmen is authorized to investigate and pass order for compensation in 

favour of persons who have suffered at the hand of government officials. The 

Ombudsmen is appointed for four years period. The said office is authorized 

to investigate the affairs of all departments of the federal government except 

Supreme Court, Supreme Judicial Council, Shariat Court and High Courts. 

Despite establishing Ombudsman said institution has not been proved 

affective and had to face pressure from Government in respect of initiating 

investigation against corrupt official and ombudsman has not shown any 

initiative in respect making any investigation against high echelon officials as 

per global integrity report 2006. 

E. UNITED NATION CONVENTION AGAINST CORRUPTION 

During 2003 in Mexico, delegates from all over the world 

assembled to sign the United Nation Convention against Corruption. During 

convention Mr. Harin Pathak, the then Minister of States for personnel, Public 

Grievances and Pension delivered statement by saying that in India even the 

most powerful in the land are not exempt from the operation of anti corruption 



67 

machinery in the country.8 Pathak's declaration emphasized to fear felt by 

many in India including Indian Supreme Court which had pronounced, "inertia 

was the common rule whenever the alleged offender was a powerful person".9 

Throughout history, corruption has been recognized as a decaying force to 

society and states have taken countermeasures against such deceitful 

practices. 10
. 

While ancient lawmakers punished individual for corrupt 

practices, today's anti corruption approaches break new brown by 

incorporating international efforts, domestic laws and individual initiative. 

Scholars have researched the sources and causes of corruption because certain 

socioeconomic and political factors raise the propensity of corruptive 

acts 11
. These factors include the stability of the government, little loyalty to the 

community as a whole, wide discretionary power, low level wages, defective 

electoral system and rapid industrialization. But most important is the reality 

that existing anti corruption law agencies are totally inadequate to prevent 

higher level corruption. 12
. 

But there are defenders of corruptive practices, 13 such as the 

International Criminal Justice Scholar David Bayley. 14 Corruption IS 

detrimental to both political development and economic growth15
. 

8 H.E.Mr.Harin Pathak Minister of State(Home, Personnel & Pension)delivered high level 
political conference. 
9 Vineet Narain v. Union oflndia( 1998) 1 SCC 226, 243 
10 Daniel Kaufmann, corruption: The Facts, Foreign Pol'y Summer 1997, at 114 
11 Surendra Bahadur Singh, Judicial Response to Prevention of Corruption in Public Servants 
in India 10(2004) 
12 Id at 11-12 
13 Feec e.g. Niccolo Machiavelli, The Prince 61 (Peter E.Bondanella trans, Oxford Univ. Press 
2005) ( 1532). 
14 Roberta Ann Johnson, Struggle against Corruption: A Comparative Study 8 (2004) 
15 Johnson, supra note 14. 
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When United Nation General Assembly passed resolution in 

2003 adopting United Nation Convention against Corruption, the global 

community witnessed the culminating event in a decades-long transition. 

Efforts to curb corruption started with domestic laws, evolved in to regional 

pacts and concluded in the first internationally binding convention on the 

single greatest obstacle to economic and social development16
. While the 

passage of United Nation Convention against Corruption, is a certainly a 

momentous event in Internal Law, the agreement is only the first step towards 

halting corruption 17
. Unless 130 Counties that have ratified the convention and 

other ten signatories18 earnestly implement it in to domestic law, the 

convention risks becoming another inspired, but nonetheless, ineffectual 'soft 

law' instrument. 19 

India, the largest democracy in the World is the signatory to 

the United Nation Convention against Corruption but still has not ratified it.20 

India placed 851
h out of 179 Countries in Transparency International's ranking 

of the world's least corrupt countries21
. As per Transparency International's 

report, Denmark is stated to have shown as least corrupt country and Somalia 

as most corrupt country. 

Government of India impedes the country's main corruption 

fighting and investigation bodies by denying them autonomy. Central 

Vigilance Commission being highest anti-corruption body in India obtains its 

16 Idatl0 
17 ICC views on the United Nation Convention against Corruption at 3, ICC Doc.l94/44(June 
22 2005) 
18 U.N.Office on Drugs and Crime (UNODC) 
19 See David J.Bederman, International Law Frameworks 28 (2006). 
10 United Nation Convention against Corruption signatories supra note 18. 
21 Transparency International corruption, perception Index 2008 



69 

legal authority after passmg Central Vigilance Commission Act 200322
. 

Central Vigilance Commission Act provides limited powers to the commission 

and raises speculation about its ability to fight subversive influences23 .In order 

to curtail the authority of Central Vigilance Commission, Central Vigilance 

Commission Act also curbs the power of the investigatory arm of the Central 

Vigilance Commission, the CBI, by reinstating a requirement of prior sanction 

for investigation of high ranking officials24
. 

International law only began witnessing transnational anti

corruption developments at the end of cold war, when countries were able to 

stop supporting other nations, corrupt regimes for national security reasons25
. 

While anti-corruption measures traditionally took the form of 

domestic legislation, as the transnational impact of corruption became more 

obvious, states began regional actions to decrease illegal practices26
. In 1996, 

the Organization of American States adopted the Inter-American Convention 

against Corruption (OAS Convention), the first agreement to bind multiple 

nations; it had 22 members including United States27
. The OAS Convention 

was important not only as the first multilateral approach to corruption but also 

because its members ranged from developed industrialized nations to 

developing countries28
. The OAS Convention also stressed the importance of 

taking appropriate action against persons who commit acts of corruption in the 

22 Pathak supra note 8,sec 3 Central Vigilance Commission Act 2003 
?3 - See Pathak, supra note 8 
24Sec,8 Central Vigilance Commission Act 2003 
25 Philippa Webb, United Nation Convention against Corruption: Global Achievement or 
missed opportunity?8J.INT'L Econ.L.l91, 193(2005) 
26 W ebb,supra note 25 at 193 
17 Id 
28 See Org. of Am. States, Dep't ofint'l Law, Multilateral Treaties, B-58: Inter-American 
Convention against Corruption. 
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performance of public function29
. Comparing the OAS Convention to later 

regional treaties reveals that the OAS Convention's provisions less 

comprehensive and often rather general.30 

Organization for Economic Cooperation and Development's 

Convention adopted in 1997 on combating bribery of foreign public officials 

in International Business Transactions (OECD Convention) has 37 members. 
31 Together these members are responsible for 70% of World exports and 90% 

of foreign direct investment and are home to over 75% of multi national 

corporations.32 The OECD convention which entered into force in 199933 

recognized the need for industrialized countries to take a stand against 

corruption, especially in the context of international business.34 Importantly, 

and unlike the OAS convention, the OECD convention included an 

implementation and monitoring system. 35 The monitoring system is a two 

phase process.36 Phase 1 examines state's legal action implementing the 

OECD convention and whether such actions are adequate.37 Phase 2 takes a 

closer look at the institutions created to enforce the OECD convention.38 

29 Inter-American Convention against Corruption pmbl, Mar.29,1996, S.Treaty doc. No 105-
39 (1998) 
30 See, e.g. id. Art. 3 (2) 
31 OECD Convention on combating bribery of foreign public officials in International 
Business Transactions, ratification status as of 121

h March 2008. 
32 Webb, supra note 25 at 19 5 
33 OECD anti bribery convention : entry into force of convention 
34 See OECD convention, supra note 31 Pmbl 
35 Id. art. 12: Webb, supra note 25 at 197 
36 See OECD anti bribery convention: procedure of self and mutual evaluation- phase l. 
37 See OECD anti bribery convention: procedure of self and mutual evaluation phase-1, supra 
note 36 
38 See OECD anti bribery convention: procedure of self and mutual evaluation phase-2 supra 
note 36 
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During 2003, the African Union passed the African Union 

Convention on Preventing and Combating Corruption?9 The African Union 

Convention aims to promote mechanisms to fight corruption in the public and 

private sector, to facilitate co-operation amongst state parties and to co

ordinate the policies and legislation relevant to corruption.40 The AU 

Convention created an Advisory Board of corruption to monitor the nations.41 

Like the UNCAC, and the AU Convention requires that states parties create 

independent national agencies to combat corruption offences.42 However, it is 

discouraging that as of publication only 28 out of 53 African States have 

ratified the convention.43 

F. WORLD BANK GOVERNANCE AND ANTI CORRUPTION 

STRATEGY 

In order to combat the menace of corruption, World Bank has 

pinpointed corruption as greatest impediments to economic, social and 

political development of every country. It also undermines development in all 

respects by distorting the rule of law, democratic structure and weakening the 

institutional foundation on which economic development depends. 

The harmful effect of corruption is on massive scale on the 

poor who are the victims of corruption. The general especially belonging to 

lower income group are hardest hit by economic decline. Due to their massive 

39 African Union Convention on Preventing and Combating Corruption, July 11, 2003,43 I. L. 
M.5 
40 Webb, supra note 25, at 202 
41 ld at 203 
42 AU convention, supra note 39, art 5 
43 African Union, list of countries which have signed, ratified/ acceded to the African 
Convention of preventing and combating corruption. 
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poverty, they are not in a position to pay extra burden associated with bribery, 

fraud, corruption and the misappropriation of economic privileges. Corruption 

sabotages policies and planning which aim to reduce poverty. So fighting 

corruption is critical to the achievement of World Bank over arching mission 

of poverty reduction. To reduce colossal impact of corruption in a greater way, 

it is important to go beyond the symptoms and machinery to deal with the 

causes of corruption. 

Since 1996 World Bank has initiated more than 600 anti 

corruption strategies. World Bank has identified effective anti corruption 

strategy based on five essential elements.44 

1. Increasing political accountability. 2. Strengthening civil society 

participation. 3.Creating a competitive private sector. 4. Institutional restraints 

on power 5. Improving public sector management. 

Following Statistics shows how different countries have been 

placed in their ranking as per corruption Perception Index surveyed during 

201 0 by Transparency Intemational.44 

44 

http://web.worldbank.org/WBSITE/EXTERNALITOPICS/EXTPUBLICSECTORANDGOV 
ERNAN ... l/5/2009. 
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SUM UP: 

Corruption usually emanates from all level of administrative set 

up since it is global phenomenon. The decline of moral value and cultural 

heritage has led to the birth of corruption. The person who is placed in higher 

echelon is not serious to abolish or rather reduce quantum of corruption. So it 

is very difficult to expect society free from corruption. 

Corruption was in vogue during British period and also prior to 

British period. In USA also till the beginning of 201
h century, it can be brought 

down though it was not possible to eliminate corruption as a whole. According 

to Kautilya Arthasastra, there were forty types of embezzlement. It means 

almost theft of entrusted fund. Since independence, there had been substantial 

increase in the peddlers of influence. In primitive days, corruption used to take 

place when people wanted to get wrong work done but now speed money is to 

be paid even to get the right thing done. Public servant obtains gift or cash 

from general people and they take bribe in connection with day to day official 

work. Due to corrupt behaviour of public servant, general people are being 

deprived to get minimum services from them. Corruption may lead to law of 

anarchism where might is right. A person with unaccounted money and his 

illegal activities promote corruption because he can dominate the society. 

Corruption has been flourished due to Chinese aggression, 

World War, Indo Pak War, Bangladesh War. In addition to such external 

aggression, flood, drought, earthquake, Tornado & Tsunami have been added 

to such problems. The scope of bribery and corruption amongst public 

servants had been considerably increased during World War and there were 
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golden opportunity for the unscrupulous officers to had amassed huge wealth 

during that period. 

The existing laws on corruption attach importance to both 

preventive and punitive aspects. Ministry of Home affairs have taken some 

measures to combat corruption. 

Corruption is antinational, anti poor and anti economic. 

Corruption is anti poor because 30% of food grains for public distribution 

system disappears and become available in the black market. It is antinational 

because persons who were bribed and allowed to smuggle RDX which caused 

death of several people in Mumbai. It is anti economic because as per report of 

CMS and Transparency International, one third of below poverty line house 

hold had to pay Rs.9000 million as bribe during 2007 for availing one or more 

public services. Due to above problems, corruption has become nationwide 

problems and it has reached monstrous shape. 

Due to corruption, state fund is diverted and as a result services 

on health, education and transportation are directly affected and such diversion 

of fund by corrupt practices affect government ability to provide basic and 

essential services to general people. Corruption also undermines economic 

development by creating in efficiency and it creates economic distortion in the 

public sector by diverting public investment into central project where there is 

existence of bribery and kickbacks. Corruption also reduces the quality of 

government services and infrastructure and enhances budgetary pressure on 

government. Corruption increases the cost of business due to illegal 

transaction though some people are of view that corruption reduces cost by 
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cutting redtapism General people think that it is convenient to pay bribe rather 

than facing complicated and rigid regulation. 

The corruption also prevails in Railways organization. 

Corruption dominates in some particular area such as allotment of wagon, 

booking of perishable and non perishable goods, awarding contract, purchase 

of store items and recently purchase of signal and telecom cables and high 

price loot by the quad cables. It has been reported that microburst's with 

import cash of Rs. 415/- were brought for Rs.4600/- and it is more than ten 

times. Dishonest contractor and supplier who want to deliver inferior qualities 

materials are ready to spend portion of illegally earned money. There is 

tendency in rejecting lowest tender by using discretionary power and such 

power has been used arbitrarily. There are some sensitive areas of government 

department which provided more opportunities for corruption than other 

departments. It has been observed that discretionary power has been vested 

upon high officials who apply their discretion arbitrarily and such power has 

been exercised in disproportionate to his limit and capacity. Corrupt officials 

are so skilful that they do not leave any evidence behind which they can be 

caught. They have expertise by their claver skill and nefarious activities, 

pollute the national fabric and create atmosphere congenial for corruption. 

Transparency International surveyed during 2007 and 2008 on 180 countries. 

The index showed from zero level to optimum level of corruption. As per 

above report, Denmark is reported to have been placed as "least corrupt 

country" where Somalia is marked as "most corrupt country". But according 

to survey made by Transparency Inter National during 2009 that corruption 

perception index showed that least corrupt countries are New Zealand, 

Denmark, Singapore, Sweden and Switzerland and whereas most corrupt 

countries are reported to have been marked as Iraq, Sudan, Myanmar, 

Afghanistan and Somalia. 
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There is some sensitive area of Government department which 

provides more opportunities more corruption than other departments. India is 

one of the most regulated economies in the World with the power concentrated 

in few hands. At present 20 million people hold public office, out of which 

less than 1% belongs group A officer's who enjoy enormous power and they 

exercise power over more than one billion people. 

Delegates from all over the World assembled in Mexico in 

2003 to sign United Nation Convention against Corruption. United Nation 

General Assembly passed resolution adopting United Nation Convention 

against Corruption to curb the menace of corruption started with domestic 

laws. While the passage of United Nation Convention against Corruption is 

historical event in the International law is only the first step towards halting 

corruption. India, the largest democracy in the World is the signatory to 

United Nation Convention against Corruption but still has not ratified it. India 

desperately needs to ratify the above convention and modify its domestic laws 

to implement it. Government of India ignores some of the most critical 

components of above convention such as Arts 6, 30 & 36. 

In 1996, Organization of American States adopted Inter 

American Convention against Corruption, the first agreement to bind multiple 

nations; it had 22 members including USA. OAS Convention emphasized the 

importance of taking appropriate steps against persons who commit acts of 

corruption. In 2003, African Union passed African Union Convention on 

preventing and combating corruption. Such convention aims to promote 

device to fight corruption in public and private sectors. 
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In Bangladesh, 40% people are living below poverty line. As 

per Transparency International report, Bangladesh has become most corrupt 

nations for five consecutive years commencing from 2001. In Bangladesh 

corruption mostly prevails in land survey department. Thousand of suits have 

been filed in different courts due to illegal occupation of land. Bangladesh has 

become fertile ground of corruption since independence. All public institutions 

are affected by bribery and corruption and all these corruptions are the product 

of good governance and majority of nation's populations become the victim of 

corruption. 

In Pakistan, corruption remams main obstacle for economic 

development in the country. Petty corruption and grand corruption are 

dominant in law enforcement, procurement and provision of public services. 

The judiciary is not immune from corruption and is also shielding corrupt 

political practices. Sudden dismissal of Chief Justice including other judges of 

Supreme Court has led to violent civil unrest throughout the entire country 

which has tarnished the image of judiciary in the mind of general people. In 

between 1990 & 1999, two Prime Minster of Pakistan were dismissed on the 

ground of corruption and terrorism. But subsequently they have been 

pardoned. In most of the cases, allegation of corruption is suspected to be 

motivated by political reasons. Pakistan has taken steps to fight corruption 

since dawn of independence. Government anti corruption initiatives after 2002 

commenced with the design and implementation of National Anti Corruption 

Strategy initiated by National Anti Corruption Bureau. But its result is far 

from satisfactory. Because policy recommendation that has been initiated is 

without any concrete plan. In order to combat corruption from the country, 

Pakistan Penal Code was passed in 1960, Prevention of Corruption Act was 

passed in 1947 and National Accountability Ordinance was passed in 1999. 
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In China, China's anti corruption watchdog has said that 106, 

000 officials were found guilty of corruption in 2009. It has been reported that 

the number of government officials caught embezzlement of more than 1 

million Yuan ($ 146000). Corruption is rated as number one concern by 

Chinese for pirated goods. A number of senior executive are being 

investigated or have been convicted for taking bribes or other charges such as 

falsifying accounts. The head of China National nuclear corporation, the 

country's nuclear industry was dismissed and is under investigation over 

allegation of bid rigging in nuclear power plant. The reports states that the 

system of government appointing executive to State own Corporation and lack 

of subsequent supervision encourages corruption. The source of corruption in 

China derives from highest economic growth following extensive economic 

reforms made in order to progress towards an open economy, the incomplete 

nation and inconsistent application of these reforms and aspects of Chinese 

cultural tradition and norms rooted in Confucianism. China is constantly 

making new legislation, regulation and revising already existing laws to 

combat the menace of corruption. Many foreign companies in China have 

developed anti corruption strategies outlying specific value limit for gift in 

order to avoid corruption. Trade Council of Denmark- China provides 

practical and experience based anti corruption tools for companies operating in 

the Chinese Market. 
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CHAPTER-2 

DEVELOPMENT OF LAW OF CORRUPTION IN INDIA 

OVERVIEW: 

Since dawn of independence, Government of India has been 

taking continuous efforts to deal with corruption. Initiating from Bakshi Tek 

Chand Committee in 1949 to review the working of Prevention of Corruption 

Act 1947 and measure of success achieved by Delhi Special Police 

Establishment in curbing corruption from the society. Governments of India 

have formed various committees from time to time to measure the extent of 

corruption in public offices. The appointment of Santhanam Committee in 

1962 has opened the cru sage against menace of corruption. After making 

exhaustive enquiries, the committee submitted comprehensive report on all 

aspects of problem and suggested various steps to curb the menace of 

corruption. Most of the recommendations made by above committee have 

been accepted by the government. Based on the recommendation of 

Santhanam Committee, Anti Corruption Law (Amendment) Act 1964 was 

enacted with a view to make anti corruption law more effective and to ensure 

speedy trial of cases. In persuasion of recommendation made by Santhanam 

Committee in 1962, Government of India constituted Central Vigilance 

Commission in 1964. At the time of formation of above commission, it was 

made advisory body. Following direction of Supreme Court in Vineet Narain 

case 1 CVC was made statutory body. Apex court in the above case directed 

that CVC must be selected by a committee headed by Prime Minister of India. 

Union Home Minister and Leader of opposition were other two members of 

the committee. Sri N.Vittal was the first Central Vigilance Commissioner who 

had suggested three point formulas to curb the menace of corruption. Firstly, 

I AIR 1998 sc 889 



85 

emphasis is to be given at the whole issue corruption like malaria. Secondly 

one can deal with individual case or malaria or one can prevent the breeding of 

mosquitoes. Obsolete laws can be very conducive for corruption. Foil owing 

the principle of sun set laws adopted by United States, it was suggested that 

obsolete and obscure laws do not become instrument for corrupt public servant 

to exploit the public. 

After 2nd World War, large number of bureaucrats has amassed 

wealth which is disproportionate to the known source of income and 

government expenditure has been increased in manifold. Corrupt officers who 

have amassed wealth by illegal means do not leave any evidence through they 

may be caught. The existing provision of Indian Penal Code was not adequate 

to deal with new type of offence relating to corruption. Since Indian Penal 

Code was enacted 150 years back, the provision of Indian Penal Code in not 

equipped enough to deal with corrupt officers. The above situation 

necessitated passing of Prevention of Corruption Act 1947. When Prevention 

of Corruption Act 194 7 came into force, possession of disproportionate assets 

was not substantive offence and it has become criminal offence when Anti 

Corruption Law (Amendment) Act 1964 came into effect. 

Possession of disproportionate assets is a criminal misconduct 

in the discharge of official duty. Prevention of Corruption Act 1988 prescribes 

punishment for possession of disproportionate assets and court can impose 

fine and the discretion of court to impose sentence less than a year has been 

deleted. If court convicts public servants for possession of disproportionate 

assets, a minimum sentence of one year has to be imposed. The possession of 

disproportionate assets is substantive offence by itself. Integrity of public 

servants is vital asset of the country specially in developing country like India. 

Prevention of Corruption Act 1947 and its amendment 1964 and Prevention of 

Corruption Act 1988 has been imposed onus on the public servant to prove 

that his assets which are suspected to be disproportionate were satisfactorily 

not acquired by illegal means. If the accused persons cannot satisfy possession 
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of properties alleged to be disproportionate to the known source of income, the 

court shall presume that the accused is guilty of criminal misconduct which is 

substantive offence by itself. 

A. REPORT OF TEKCHAND COMMITTEE: 

A committee was set up by Government of India in 1949 with 

Dr.Bakshi Tekchand as Chairman and to report on the special police 

establishment with a view to assess, among other thing, the success achieved 

by special police establishment in combating corruption and to make 

recommendations regarding the continuation, strengthening, curtailment or 

abolition of special police establishment. An extract from what has come to be 

known as Tekchand Committee Report is furnished below: 

"At an early stage of last work, it came to the notice of 

government that the enormously expanded expenditure for purposes connected 

with the war had brought about a situation in which unscrupulous persons both 

official and non official were enriching themselves dishonestly at the cost of 

public. The necessity of setting up an organization to investigate offences 

connected with these transactions was felt, and, under an executive order, the 

Special Police Establishment was created under a Deputy Inspector General of 

Police. The superintendence of the force was vested in the then Defence 

Department, later known as the War Department. In 1942, the jurisdiction of 

this Department to exercise the powers of investigation was challenged before 

High Court. This led to the promulgation of ordinance number xxii of 1943 

conferring the requisite legal sanction and the authority on the Department. 

The ordinance lapsed on 30th September 1946 and was replaced by the Delhi 

Special Police Establishment Act (xxv of 1946), which came into force on 19th 

November-1946. This Act enabled the establishment to function in the 

Provinces (with the concurrence of the Provincial Government) to the limited 
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extent of investigating certain specified offences in which Central Government 

Employees were involved or departments of the Government of India were 

concerned. The Establishment had no jurisdiction in the old Indian States.) 

B. THE OBJECT OF PASSING PREVENTION OF CORUPTION ACT: 

The Bill is intended to make the existing anti corruption laws 

more effective by widening their coverage and by strengthening the provision. 

The Prevention of Corruption Act 194 7 was amended in 1964 based on the 

recommendation of the Santhanam Committee. There are provisions in 

Chapter-ix of Indian Penal Code 1860 to deal with public servants and those 

who abate them by way of criminal misconduct. There are also provisions in 

Criminal Amendment Ordinance 1944 to enable attachment of ill gotten 

wealth/ properties obtained through corrupt means including from transferees 

of such wealth. The Bill seeks to incorporate all these provisions with 

modification so as to make the provision more effective in combating 

corruption amongst public servant from the society. 

The Bill inter alia envisages widening the scope of the 

definition of expression "Public Servant" incorporation of offences under Sec 

161 to 165A of Indian Penal Code 1860, enhancement of penalties provided 

for these offences and incorporation of provisions that order of trial court 

upholding the grant of sanction for prosecution would be final if it has not 

already been challenged and the trial has commenced. In order to expedite the 

proceeding for day to day trial of cases and prohibitory provisions with regard 

to grant of stay and exercise of power of revision on interlocutory orders have 

been included. Since the provisions of Sec 161 to 165A of Indian Penal Code 

1860 are incorporated in the proposed legislation with an enhanced 

punishment, it is not necessary to retain these Sections in Indian Penal Code. 
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Consequently it is proposed to deal it those sections with necessary saving 

provistons. 

The statement of objects and reasons attached to the Bill prior 

to the enactment of Prevention of Corruption Act 194 7- "the scope of bribery 

and corruption of public servants had been enormously increased by war 

conditions and though the war is now over, opportunities for corrupt practices 

will remain for considerable time to come. Contracts are being terminated; 

large amount of government surplus stores are being disposed of; there will be 

years of shortage of various kinds requiring imposing of controls and 

extensive schemes of post war reconstructions, involving disbursement of very 

large sums of government money. AI these activities offer wide scope of 

corrupt practices and seriousness of the evil and possibility of its continuance 

or extension in future are such as to justifY immediate and drastic action to 

stamp it out." 

"The existing law has proved inadequate for dealing with 

problems which has arisen in recent years and the Bill is intended to render 

the criminal law more effective in dealing with cases ofbribery and corruption 

of public servants:.( Gazette oflndia dated 23rd Nov, 1946 Part v page 374) 

The statement of object and reasons is certainly not admissible 

as an aid to the construction of a statute. But it can be cited for certain purpose 

of identifYing the conditions prevailing at the time which prompted to 

introduce the Bill and the extent and urgency of the evil which he sought to 

remedy.- M.K.Ranganathan v. Government of Madrai. 

2 AIR 1955 SC 604 
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Reference o the statement of the object and the reasons attached 

to the Bill or the circumstances under which certain word came to be deleted 

from certain provisions of the bill are not aids to the constructions of the terms 

of a statue which have of course to be given their plain and grammatical 

meaning. It is only when the terms of the statue are ambiguous or vague that 

resort may be had to them for the purpose of arriving at the true intention of 

the legislature. -Expressed Newspapers Pvt. Ltd. V- Union of lndia3
• 

The court may strive to so interpret the statute as to protect and 

advance the object and the purpose of enactment. Any narrow or technical 

interpretation of the provisions would defeat the legislative policy in mind in 

applying the provisions of the Act to the facts of the cases.-Kameswar Singh v. 

Additional District Judge, Lucknow4
. 

The matter has been considered in number of cases by Apex 

Court and from review of judgment, the position that evolves may be stated 

thus; "though reference to the statements of objects and reasons cannot be 

made as an aid to the interpretation or for ascertaining the meaning of 

particular or words in a statute nevertheless, it is permissible to refer to the 

objects and reasons for the correct appreciation of:-

a. What was the law before the Act was passed: 

b. What was the mischief or defect for which the law had not provided? 

c. What remedy the Legislature had appointed: and 

d. The reasons for the remedy." 

Prevention of corruption Act 194 7 being a penal statute and it 

can not be retrospective in operation. An entirely new offence of criminal 

misconduct by a public servant in the discharge of duty was created for the 

3 AIR 1958 SC 578 
4 AIR 1987 SC 138 
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first time under Prevention of Corruption Act 194 7. It was held that acts done 

prior to coming into force of Prevention of Corruption Act 194 7 can not be 

made punishable under the above Act. (Sajjan Singh v. State of Punjab5
). 

Prevention of Corruption Act was brought in the statute in 

194 7. The law was enacted to make more effective provision for the 

Prevention of bribery and corruption which was rapidly spreading in the 

public service. This itself indicates that the existing law was found inadequate 

to deal with growing evil which had become rampant and so it had to be 

supplemented by new measure which could deal with it more effectively. 

The legislature therefore had a dual intention in enacting this 

law. Firstly, it wanted such offence to be tried by such court which could 

inflict adequate punishment for those crimes and secondly it wanted a speedy 

procedure to dispose of these cases. Several courts were therefore created to 

deal with the situation and enhanced and deterrent punishment was to be 

awarded to the offence, it become necessary to have experienced Judicial 

Officers as the Presiding Officers of the court. Then came the question as to 

what would be most suitable mode of trial, for a court of session is not the 

court of original jurisdiction and if this procedure had been accepted, it would 

have considerably delayed the disposal of these cases, for commitment 

proceeding would have been necessary as laid down in Sec 193 of CrPc and it 

would have defeated one of the main objects of this enactment, namely speedy 

disposal. 

The scope of Criminal Law (Amendment) ordinance 1944 has 

been fairly enlarged. The property has been made liable for attachment. Any 

conspiracy to commit or attempt to commit an offence has been brought under 

the provision of Prevention of Corruption Act 1988. In addition, all pending 

5 AIR 1964 SC 464 
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investigation or prosecution punishable under Prevention of Corruption Act 

194 7 can be continued. Prevention of Corruption Act 194 7 shall not be bar for 

instituting any investigation. It shall be deemed as if Prevention of Corruption 

Act 1988 has not been passed. 

C. MODIFICATION AND HISTORICAL EVOLUTION OF 

SECTION 161 IPC IN FRAMING SECTION 7 OF 

PREVENTION OF CORRUPTION ACT 1988: 

The words 'with imprisonment of either description for a term 

which may extend to three yeas or with fine, or with both' are replaced by the 

words 'with imprisonment which shall not be less than six months but which 

may extent to five years and shall also be liable to fine'. Thus the maximum 

sentence for this offence has been raised from three years to five years and 

minimum sentence of six months has been made compulsory. Previously there 

was no minimum sentence of imprisonment Offence under Sec 161 IPC was 

punishable with imprisonment of either description up to three years or with 

fine or both. 

Initially as per provtston of Criminal Procedure Court, the 

offence was non-cognizable. It was made cognizable by Sec 3 of Prevention of 

Corruption Act 1947. Subsequently, the schedule was amended by the code of 

Criminal Procedure (Amendment) Act 1955 making the offence cognizable. 

Sec 161 IPC was excluded from the purview of Sec 3 of Prevention of 

Corruption Act 194 7. As per the proviso of Sec 3 of Prevention of Corruption 

Act 1947, no police officer below the rank of Deputy Superintendent of Police 

could investigate an offence under Sec 161 IPC without the order of 1st Class 

Magistrate. Subsequently, the proviso to Sec 3 was deleted and Sec5A was 

incorporated in the Prevention of Corruption Act 1947 by the Prevention of 

Corruption (2nd Amendment) Act, 1952 laying down the rank of police officer 

who could investigate the offence under Sec 161 IPC. As per Sec 6 of 
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Prevention of Act 1947, sanction of prosecution of the competent authority 

was required for the court to take cognizance of offence under Sec 161 IPC. 

Offence under Sec 161 IPC was exclusively triable by special judge as per 

Sacs 6 & 7 of Criminal Law Amendment Act 1952. Sec 161 IPC has been 

omitted from IPC by the Prevention of Corruption Act 1988 and offence has 

been incorporated under Prevention of Corruption Act 1988 with modification 

as Sec 7. Investigation of an offence under Sec 7 of Prevention of Corruption 

Act 1988 is required to be conducted by police officer of the rank as specified 

under Sec 17 of the Act. Previous sanction of the competent authority is 

necessary for prosecution under as laid down in Sec 19 of the Act, for the 

court to take cognizance of the offence. Special judge has exclusive 

jurisdiction to try the offence as per Sees 3 & 4 of the Act. The offence is 

punishable with imprisonment for a minimum period of six months which may 

extend to five years and also with the fine'. 

D. HISTORCAL EVOLUTION AND DEVELOPMENT OF 

SECTION 162 INDIAN PENAL CODE AND SECTION 8 OF 

PREVENTION OF CORRUPTION ACT 1988 

a. Sec. 162 Indian Penal Code provides punishment of offence with 

imprisonment of either description up to 3 years or with fine or both. 

b. Initially the offence was non-cognizable as per schedule of Criminal 

Procedure Court till it was made cognizable by amendment of the 

schedule by the code of Criminal Procedure (Amendment) Act 1955. 

c. Proviso to Sec 3 or Sec 5A of Prevention of Corruption Act 1947 

specifying the rank of police officer who could investigate did not 

cover an offence under Sec 162 IPC. 
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d. The question of sanction of prosecution by the competent authority did 

not arise since accused not being a public servant. So Sec 6 of 

Prevention of Corruption Act 194 7 had no application. 

e. Initially, special judge had no jurisdiction to try an offence under Sec 

162 IPC and he was vested with exclusive jurisdiction, with the 

amendment of Sec 6 of Criminal Law Amendment Act 1952 by 

Prevention of Corruption (Amendment) Act 195 5. 

f. Sec 162 has been omitted from Indian Penal Code by the Prevention of 

Corruption Act 1988 and the offence has been incorporated in the 

Prevention of Corruption Act 1988, with modification, as Sec 8. 

g. Investigation of an offence under Sec 8 of Prevention of Corruption 

Act 1988 is required to be conducted by police officer of the rank as 

specified under Sec 1 7 of the Act. There is no question of requirement 

of sanction of prosecution for the court to take cognizance of the 

offence. Special judge has sole jurisdiction to try the offence under 

Sees 3 & 4 of the Act. The offence is punishable with imprisonment 

for a minimum period of 6 months, which may extent to 5 years and 

also with fine 
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E. HISTORICAL EVOLUTION AND DEVELOPMENT OF SECTION 

163 INDIAN PENAL CODE AND SECTION 9 OF PREVENTION 

OF CORRUPTION ACT 

a. Sec 163 IPC provides punishment for offence with simple 

imprisonment up to 1 year or with fine or both. 

b. Initially, the offence was non-cognizable as per schedule of Criminal 

Procedure Code, till it was made cognizable by an amendment of the 

schedule by the Code of Criminal Procedure (Amendment) Act 1955. 

c. Proviso to Sec 3 or Sec 5A of Prevention of Corruption Act 1947 

specifying the rank of police officer who could investigate did not 

cover an offence under Sec 163 IPC. 

d. The question of sanction of prosecution by competent authority did not 

arise since accused not being public servant. So Sec 6 of Prevention of 

Corruption Act 1947 had no application. 

e. Initially, the special judge had no jurisdiction to try an offence under 

Sec 163 IPC and he was vested with sole jurisdiction, with the 

amendment of Sec 6 of Criminal Law Amendment Act 1952 by 

Prevention of Corruption (Amendment) Act 1955. 
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f. Sec 163 has been deleted from IPC by Prevention of Corruption Act 

1988 and the offence has been incorporated under Prevention of 

Corruption Act 1988, with modification as Sec 9. 

g. Investigation of an offence under Sec 9 of Prevention of Corruption 

Act 1988 is required to be conducted by police officer of rank as 

specified in Sec 1 7 of the Act. There is no question of requirement of 

sanction of prosecution for the court to take cognization of the offence. 

Special judge has sole jurisdiction to try the offence as per Sees 3 & 4 

of the Act. The offence is punishable with imprisonment for minimum 

period of 6 months, which may be extended to 5 years and also with 

fine. 

F. MODIFICATION MADE INTHE DEFINATION OF 'CRIMINAL 

MISCONDUCT' UNDER PREVENTION OF CORRUPTION ACT 

1988: 

Sec 13 ( 1) of the Prevention of Corruption Act 1988 

corresponds to Sec 5(1) of the Prevention of Corruption Act 1947 while Sec13 

(2) corresponds to Sec (2) of the old Act. Clause (a) to (e) of Sec 13(1) 

corresponds to clause (a) to (e) of Sec 5(1) ofthe old Act. But clauses (d) and 

(e) of Sec 13 (1) which correspond to clauses (d) and (e) ofthe old Act contain 

drastic changes. 

Supreme Court interpreted the repealed clause (d) of Sec 5 (1) 

of Prevention of Corruption Act 1947 that the element of abuse of office was a 

essential requirement in cases where corrupt or illegal means are adopted by 

public servant. 
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Supreme Court held in M.Narayan Nambiar v. State of 

Kerala6 that the element of abuse of office was essential requirement even in 

cases where illegal or corrupt means are adopted by public servant to obtain 

pecuniary benefits. Since the word "otherwise" in the 2nd part of Sec 5 ( 1) (d) 

of old Act has created some confusion in the interpretation, it was consider 

that the objective of the Legislature should be made quite drastic and clear by 

amending the section suitably. Accordingly, the clause (d) has been divided in 

to three clauses. 

Clause (e) of Sec 13 (1) corresponds to clause (e) of Sec 5 

(1) has been amended. Under the new clause, to the previous concept 'known 

source of income' has undergone radical change. As per explanation given 

under the new clause the prosecution is relieved of the burden of investigation 

in to 'sources of income' of an accused person to a large extent, as it is stated 

in the explanation that 'known source of income' means income obtained from 

lawful source, the receipt of which has been intimated according to the 

provision of any law, rules, or orders for the time being applicable to a public 

servant. 

Under Sec 13 (2) of New Act corresponding to Sec 5(2) 

of the old Act, the minimum imprisonment of one year prescribed in the old 

Act is retained and at the same time, the discretion given to the special judge 

to impose a sentence of imprisonment less than one year for special reasons 

has been taken away by omitting the proviso to Sec 5(2) of the old Act. 

6 AIR 1963 SC I I I 6 
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G. AMENDMENT TO SECTION- 5 OF PREVENTION OF 

CORRUPTION ACT 1947 

a. FIRST AMENDMENT: 

By Sec. 4 of Prevention of Corruption (2nd Amendment) Act 

1952, the original Sub-Sec.4 was omitted and following Sub Sec. was 

incorporated in its place as Sub- Sec 4: "(4) the provisions of this sections 

shall be in addition to, and not in derogation of; any other law for the time 

being in force, and nothing contained hearing shall exempt any public servant 

from any proceeding which might, apart from the section, be instituted against 

h. " Im. 

b. SECOND AMENDMENT: 

By Sec. 3 of Criminal Law Amendment Act 1958, the 

original Sub- Section (2) was omitted and Sub-Sections (2) and (2A) was 

replaced which read as follows: 

"(2) any Public Servant who commits Criminal misconduct 

in discharge of his duty shall be punishable with imprisonment for a term 

which shall not be less than one year but which may extend to seven years and 

shall also be liable to fine: Provided that court may for any special reason 

recorded in writing, impose a sentence of imprisonment of less than one year. 

(2A) where a sentence of fine is imposed under Sub

section (2), the court, in fixing the amount of fine, shall take into consideration 

the amount or value of the property which the accused person has obtained by 

committing the offence of Criminal misconduct or where the conviction is 

based on the presumption under Sub-section (3 ), the pecuniary resources or 
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property defined in that Sub-section for which the accused person is unable to 

account satisfactorily". 

c. THIRD AMENDMENT: 

Some important amendments were made to this 

section by Anti Corruption Law's (Amendment) Act 1964. 

1. In Sub-sections (1) & (2) the words "in the discharge of his duty" were 

omitted. 

n. After clause (d) in Sub-section (1) another clause (e) was incorporated. 

111. Sub-sections (2A) and (3) were deleted and Sub-sections(3), (3A) and 

(3B) were incorporated in their place. 

By adding clause (e) to Sub-section (1) of Section (5), the 

possession of assets disproportionate to the known source of income of public 

servant has been made a substantive offence. Under Sub-section (3) habitual 

commission of the offence under section 162 or 163 or 165A of Indian Penal 

Code has been punishable with imprisonment, which may extent to seven 

years and also with fine. It has been prescribed that the sentence of 

imprisonment shall not be less than one year unless the court for special 

reasons to be recorded in writing imposes sentence of imprisonment for a 

lesser period than one year. 
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Sub-section(3A) makes attempt commit offences 

punishable under section5(1) (c) or 5(1) (d) punishable with imprisonment 

which may extend to three years or with fine or with both. 

Sub section (3B) provides that while imposing fine 

under section 5(2) or section 5(3), Ld.Court in determining the amount of fine 

shall take into account the amount or the value of the property if any which 

accused person has obtained by committing offence and in case of punishment 

under section 5( 1) (e) of the pecuniary resources of the property state in the 

clause. 

H. JUSTIFICATION FOR RETENTION OF SECTION 5 OF 

PREVENTION OF CORRUPTION ACT 1947: 

When Prevention of Corruption Act was passed in 1947, it was 

stated in Sub-section (3) of section 1 and section 5 shall remain in force for 

three years from the commencement of the Act. By section 2 of Prevention of 

Corruption (Amendment) Act 1950, the expressiOn "three years" was 

substituted by the expression "five years". By section 2 of Prevention of 

Corruption (Amendment) Act 1952, the expressiOns "five years" were 

substituted by the expression "ten years". 

After promulgation of Prevention of Corruption (Amendment) 

Ordinance 1957, this Sub-section was repealed. This Ordinance itself was 

repealed by section 3 ofthe Prevention of Corruption (Amendment) Act 1957, 

by which, section 5 of the Act was made permanent. 

It was found essential to retain section 5 permanently because, 

according to statement of objects and reasons of the Prevention of Corruption 
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(Amendment) Bill1957, this section had provided valuable weapon to abolish 

corruption from the society. 

I. MISCONDUCT BY PUBLIC SERVANT NEED NOT BE IN 

CONNECTION WITH HIS OFFICIAL DUTY: 

The constitution Bench of Supreme Court in Daneshwar v. 

Delhi Administration7
, made following observation while laying down the 

above principal by overruling the judgement in State of Azmer v. Shivjilal8
• 

"It will be observed that the heading of Sec.5 is 'Criminal 

misconduct in the discharge of official duty'. That is a new offence which was 

created by the Act, apart from and in addition to offences under the Indian 

Penal Code, like those under section 161. The Legislature advisedly widened 

the scope of crime by giving a very wide definition in section 5 with a view 

punish those who, holding public office and taking advantage of their official 

position, obtain any valuable thing or pecuniary advantage. The necessary 

ingredient of an offence under section 161 IPC, is the clause as a motive or 

reward for doing or forbearing to do any official act or for showing or 

forbearing to show, in the exercise of his official functions, favour or 

disfavour to any person, or for rendering or attempting to render any service or 

disservice to any person, with the Central or any State Government or 

Parliament or Legislature of any State, or with any public servant, but it need 

not be there in order to bring an offence under section 5 of the Act home to the 

accused. The offence under the section is, thus, wider and not narrower, than 

the offence of bribery as defined in section 161 IPC. The words 'in the 

discharge of his duty' do not constitute an essential ingredient of the offence. 

The mistake in the judgement of this court in the aforesaid ruling in 1959 Supp 

7 AIR 1962 SC 195 
8 AIR 1959 SC 847 
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8 SCR has arisen from reading those words, which are part merely of the 

nomenclature of the offence created by the statute whose ingredients are set 

out in sub-clauses (a) to (d) that follow, as descriptive of an essential and 

additional ingredients of each of the types of offence in four sub-clauses. That 

is the source of the mistake is apparent from the erroneous way in which 

section has been quoted at P-744 of SCR (at P-849 of AIR) in the paragraph 

preceding the paragraph quoted above. The ingredients of the particulars 

offence in clause (d) of section S( 1) of the Act are: 

a. That he should be a public servant; 

b. That he should use some corrupt or illegal means or otherwise abuse 

his position as a public servant. 

c. That he should have thereby obtained a valuable thing or pecuniary 

advantage; and 

d. For himself or for any other person. In order to bring the charge home 

to an accused person under clause (d) of above section, it is not 

necessary that the public servant in question while misconducting 

himself, should have done so in the discharge of his duty. It would be 

anomalous to say that a public servant has misconducted himself in the 

discharge of his duty. 'Duty' and 'misconduct' go ill together. If a 

person has misconducted himself as a public servant, it would not 

ordinarily be in the discharge of his duty, but the reverse of it. That 

'misconduct' which has been made criminal by section-S of Act, does 

not contain element of discharge of his duty, by public servant, is also 

made clear by reference to the provisions of clause © of section-S (1 ). 

It is well settled that if a public servant dishonestly or fraudulently 

misappropriates property entrusted to him, he can not be said to have 
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been doing so in the discharge of his official duty ( Hori Ram Singh 

v.Emperor, 1939 FCR 159l An application for special leave to appeal 

from that decision was refused by Privy Council in Hori Ram Singh v. 

Emperor, 1940 FCR 15. 10 This court, therefore, misread the section 

when it observed that the offence consists in Criminal misconduct in 

the discharge of official duty. The error lies in importing the 

description of the offence in to the definition portion of it . It is not 

necessary to constitute the offence under clause (d) of the section that 

the public servant must do something in connection with is own duty 

and their by obtain any valuable thing or pecuniary advantage. It is 

equally wrong to say that if a public servant were to take money from a 

third person, by corrupt or illegal means or otherwise abusing his 

official position, in order to corrupt some other public servants, 

without there being any question of his misconducting himself in the 

discharge of his own duty, he has not committed an offence under 

section-S ( 1) (d). It is also erroneous to hold that essence of an offence 

under section-S (2) read with section-S (1) (d), is that the public 

servant should do something in the discharge of his own duty and 

thereby obtained a valuable thing or pecuniary advantage." 

J. LAW OF CORRUPTION IN INDIA PRIOR TO INDEPENDENCE: 

Prior to independence of India, offences relating to public 

servant have been dealt under Indian Penal Code. Section 161 to Section 165A 

of Indian Penal Code 1860 deal with offences pertaining to public servant 

which are as follows:-

a. Public servant taking gratification other than legal remuneration m 

respect of official act (Sec.l61 IPC). 

I) AIR' 1939 FC 43 
10 AIR 1940 PC 54 
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b. Taking gratification by corrupt of illegal means, to influence public 

servant (Sec.l62 IPC). 

c. Taking gratification for exerctse of personal influence with public 

servant (Sec.l63 IPC). 

d. Abetment of offences by public servant (Sec.164 IPC). 

e. Public servant obtaining valuable thing without consideration from 

person in possession or business transacted by such public servant 

(Sec.165 IPC). 

f. The offence is made cognizable offence which was treated as a non

cognizable offence under Criminal Procedure Code ( Sec.165A IPC ). 

Under the Criminal Procedure Code, most of the offences 

relating to public servants are not cognizable. This provision has been made 

clearly because public servants have to work diligently without fear or favour 

and some times they have to work under peculiar situation. Keeping in view of 

above situation; they should not be placed to any harassment of investigation 

either by CBI or by Police. In order to give protection to them, a specific 

provision was made in the Act that unless a Magistrate is satisfied that it is a 

fit case for investigation, no investigation need to be made. This provision in 

this Act lays the onus of proof on the prosecution but it does not provide any 

punishment for various kinds of Criminal misconduct committed by public 

servants in the discharge of their official duties. 
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K. LAW OF CORRUPTION IN INDIA AFTER INDEPENDENCE: 

Prevention of Corruption Act 1988 obtained the assent of 

President of India on 9th September 1988 and said Act came in to force on that 

date. Present statute consolidates the provision of Prevention of Corruption 

Act 1947, Sec 161 to 165A of Indian Penal Code 1860, Criminal Law 

Amendment Ordinance 1944 and Criminal Law (Amendment) Act 1952. The 

sole purpose is that the relevant provisions of above legislation are brought in 

the single statute. Various provisions have been inserted effectively with a 

view to curb the menace of corruption from the society as a whole. 

Since the existing provisions of Indian Penal Code were not 

exhaustive to deal with the menace of corruption and in order to make the law 

more effective, Prevention of Corruption Act was passed in 1947. The object 

of passing such legislation was that the scope for bribery amongst public 

servants had increased during znd world war. The large number of corrupt 

officers has amassed huge wealth which is disproportionate to the known 

source of their income. The above situation necessitated passing of Prevention 

of Corruption Act 194 7. Possession of disproportionate assets was not then 

substantive offence. 

The essential feature of above legislation is that it makes it 

obligatory on the part of court to make certain presumption of guilt against the 

accused. It is totally departure from the general rule under which the 

prosecution is under obligation to prove 'beyond doubt' all the essentials of an 

offence. Generally, the accused is treated as innocent till the guilt is proved. 

The burden of proof was shifted to the accused instead of prosecution. It was 

obligatory on the part of court to pass minimum sentence of imprisonment 
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when convicted. However, lesser sentence can be passed when special reasons 

are recorded in the judgement by the court. 

Both Prevention of Corruption Act 194 7 and Prevention of 

Corruption Act 1988 give idea, significance an importance of the expression 

'corruption' in Independent India. This Act was the expression of an effort 

to eradicate corruption from the society. Prevention of Corruption Act may 

be termed as more effective provision for Prevention of bribery of 

corruption. After few years, it was felt necessary that the provision of 

Prevention of Corruption Act is required to be further strengthened. 

Subsequently Criminal Law Amendment Act came into force in 1952. 

Indian Penal Code, Prevention of Corruption Act give concept and 

importance of corruption in Administrative set up. They are supporting and 

supplementary to each other. 

This Act provides safeguard to the public servant that they 

cannot be prosecuted in the court of law without approval from competent 

authority for the criminal offence committed by them in discharge of their 

official duties. This provision has been incorporated in the statute with a 

view to protect honest public servant. Thereafter Prevention of Corruption 

Act 1988 came in to force in September 1988. After passing of above Act, 

the definition of public servant has been widened. With the strength of 

various judgment of Apex court, Bank Manager of Nationalized Bank and 

even Member of Parliament and Member of Legislative Assembly would 

come under the purview of public servant. 

The scope of Criminal Law (Amendment) Ordinance 1944 

has been enlarged. Now the property has been made liable for attachment. 

Any conspiracy to commit or attempt to commit an offence has been brought 

under the provision of Prevention of Act 1988. Besides, all pending 

investigations or cases under the provision of Prevention of Corruption Act 
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1947 be continued and Prevention of Corruption Act 1947 shall not be a bar 

for commencing any investigation. It shall be deemed as if Prevention of 

Corruption Act 1988 has not been passed. After the passing of Prevention 

of Corruption Act 1988, the existing laws for corruption have been more 

effective and streamlined with a view to combat the menace f corruption 

from the society. Effective provisions have been incorporated for day to day 

trial of cases so that proceeding is concluded with in a very short time." 

L. FORMATION OF CENTRAL VIGILANCE COMMISSION 

UNDER CENTRA VIGILANCE COMMISSION ACT 2003: 

As per recommendations of the committee on Prevention of 

Corruption headed by Sri K.Santhanam, Central Vigilance Commission was 

established in 1964 by a resolution. The above resolution suggested that 

Central Vigilance Commission would be linked to the Ministry of Home 

Affairs but in the exercise of its power and function it will not be 

subordinate to any Ministry. The above commission should have same 

independence and autonomy like Union Public Service Commission. The 

said resolution further suggested that Central Vigilance Commissioner will 

be appointed by President of India by warrant under his hand and seal and 

Central Vigilance Commissioner will not be removed or suspended from his 

office except in the manner as provided for the removal and suspension of 

Chairman of Union Public Service Commission. The said resolution was 

amended in 1995 which provided for deletion of the provision relating to 

appointment of Central Vigilance Commissioner by President of India by 

warrant under his hand and seal. 

Thereafter in 1997, Government of India established and 

Independent Review Committee consisting of Sri B.G.Deshmukh, Sri 

S.V.Giri & Sri N.N.Vohra. The said committee suggested suitable measures 
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for strengthening and streamlining anti-corruption activities. One of the 

vital recommendation of above committee was that question of providing 

statutory status to Central Vigilance Commission. It was further suggested 

that Central Vigilance Commission should be made responsible for efficient 

functioning of CBI. 

Subsequently Supreme Court in Vineet Narain v. Union of 

India 11 passed following directions: 

a. Central Vigilance Commission shall be given statutory status. 

b. Apex court struck down the single directive issued to CBI by 

Government of India which requires prior sanction of the competent 

authority to initiate investigation against officers of government, 

public sector undertaking and Nationalized Bank above a certain 

level.Apex Court further directed that if the accusation of bribery 

which is support by direct evidence of accusation of illegal 

gratification by them including trap cases, it is clear that no other 

factor is relevant and the level or status of the offender is irrelevant. 

Supreme Court further directed that the power of superintendence 

over the functioning of the CBI vested in the Central Government 

under Section 4(1) of Delhi Special Police Establishment Act 1946 

does not extend to initiation and actual process of investigation of the 

offence which are governed by the statutory provision. 

c. Central Vigilance Commission shall be responsible for efficient 

functioning of CBI while government shall remain answerable for 

the CBI's functioning, to introduce visible objectivity in mechanism 

to be established for over viewing the CBI's working, and the 

II AIR 1998 sc 889 
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Central Vigilance Commission shall be entrusted with the 

responsibility of Superintendence over the CBI' s functioning. CBI 

shall report to the Central Vigilance Commission about the cases 

taken up by it for investigation, progress of investigation cases in 

which charge sheets are filed. The Central Vigilance Commission 

shall review the progress of all cases initiated by CBI for sanction of 

prosecution of public servants which are pending with the competent 

authority and specially in those cases where sanction has been 

delayed or refused. 

d. The Central Government shall take all measures necessary to ensure 

that CBI functions effectively and efficiently and it should be acted 

as unbiased and non partisan agency. 

Keeping in view of the urgency involved in the matter and to 

comply the above direction of Apex Court, Government of India decided to 

put the proposed law in place through an ordinance to confer statutory status 

to Central Vigilance Commission. 

Prior to enactment of Central Vigilance Commission Act 

2003, Central Vigilance was non-statutory body. Since Supreme Court in 

Vineet Narain case directed that statutory status should be conferred to 

Central Vigilance Commission, it is indispensible to comply with the 

direction of Supreme Court to reintroduce the Bill under the heading 'The 

Central Vigilance Commission Bill 1999' conferring statutory status to 

Central Vigilance Commission. Accordingly, Bill seeks to confer statutory 

status of Central Vigilance Commission in compliance with the order of 

Supreme Court and also to repeal the resolution dated 4th April 1999 of 

Government of India. 
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The Central Vigilance Commission was passed by both the 

houses of Parliament which received the assent of President of India during 

September 2003 it came and termed as Central Vigilance Commission Act 

2003 ( 45 of 2003 ). 

Central Vigilance Commission Act being Apex Anti

corruption body has taken effective steps for formulating a draft National 

Anti-corruption strategy. Its purpose is to reshape of the country's integrity 

system through collective action. The above strategy does not include not 

only initiatives to be taken by the Government but also request for action by 

citizen, civil society organization, non-government organization, Business 

community, media, political parties and the judiciary. 

M. PRESUMPTION OF GUILT 

The question came up before Supreme Court whether 

presumption of guilt of accused under section 4 ( 1) is violative of Article 14 

of constitution of India? The constitution bench of Supreme Court in C./. 

Emden V. State of UP12
• held that the presumption of guilt is not violative of 

Article 14 of Constitution of India due to following reasons: 

"The Act was passed in 1947 with the object of effectively 

preventing bribery of corruption. Section 4 (1) provides that where in any 

trial of an offence punishable under section 161 or 165 oflndian Penal Code 

it is proved that an accused person has accepted or obtained, or has agreed to 

accept or attempted to obtain, for himself or for any other person, any 

gratification { other than legal remuneration) or any valuable thing from any 

person, it shall be presumed unless the contrary is proved that he accepted or 

12 AIR 1960 SC 548 
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obtained or agreed to accept or attempted to obtain, the gratification or that 

valuable thing, as the case may be, as a motive or reward such as is 

mentioned in the said section 161, or , as the case may be, without 

consideration or for all consideration which he knows to be inadequate. 

Mr.Anthony for the appellant, contends that this section offends against the 

fundamental requirement of equality before law or the equal protection of 

laws. It is difficult to appreciate this argument. The scope and effect of 

fundamental right guaranteed by Article 14 has been considered by this court 

on several occasions, as a result of the decision of this court, it is well 

established that Article 14 does not forbid reasonable classification for the 

purposes of legislation; no doubt it forbid class legislation; but if it appears 

that the impugned legislation is based on a reasonable classification founded 

on intelligible differentia and that said differentia have a rational relation to 

the object sought to be achieved by it, its validity cannot be successfully 

challenge under Article 14 in Shri Ram Krishna Dalmia v. S.R. Tendolkar13 
. 

In the present case there can be no doubt that the basis adopted by legislature 

in classifying one class of public servant who are brought within the 

mischief of Section 4(1) is a perfectly rational basis. It is based on an 

intelligible differentia and there can be no difficult in distinguishing the class 

of persons covered by the impugned section from committing other offences. 

Legislature presumably realized that experience in some courts should how 

difficult it to bring home to the accused persons the charge of bribery 

beyond reasonable doubt. Legislature felt that the evil of corruption amongst 

public servant posed a serious problem and had to be effectively rooted out 

in the interest of clean and efficient administration. That is why the 

legislature decided to enact Section 4(1) with a view to require the raising of 

the statutory presumption as soon as the condition precedent prescribed by it 

in that behalf is satisfied. The object which the legislature thus wanted to 

achieve is the eradication of corruption from amongst public servants, and 

between the said object and the intelligible differentia on which the 

classification is based there is a rational and direct relation. We have 

13 AIR 1959 SC 538 
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therefore, no hesitation in holding that the challenge to the vires of Section 

4(1) on the ground that if violates Article 14 of the constitution must fail". 

N. NATURE OF REBUTTAL OF PRESUMPTION: 

The constitution Bench of Supreme Court in Dhanvantrai v. 

State ofMaharashtra 14 passed following direction: 

"Mr. Chari contends that upon the view taken by High Court it 

would mean that an accused person is required to discharge more or less the 

same burden for proving his innocence which the prosecution has to 

discharge for proving the guilt of an accused person. He referred us to the 

decision in Otto Jeorge Gfeller v. the kind15 and contended that whether a 

presumption arises from the common course of human affairs or from a 

statute there is no difference as to the manner in which that presumption 

could be rebutted. In the decision referred to above the Privy Council, when 

dealing with a case from Nigeria, held that if an explanation was given 

which the jury think might reasonably be true and which is consistent with 

innocence, although they were not convinced of its truth, the accused person 

would be entitled to acquittal inasmuch as the prosecution would have failed 

to discharge the duty cast upon it of satisfying the jury beyond reasonable 

doubt of the guilt of the accused. That, however, was a case where the 

question before the jury was whether a presumption of the kind which in 

India may be raised under Section 114 of the Evidence Act could be raised 

from the fact of possession of goods recently stolen, that the possession of 

goods was either a thief or receiver of stolen property. In the case before us, 

however, the presumption arises not under section 114 of the Evidence Act 

but under section 4(1) of Prevention of Corruption Act. It is well to bear in 

14 AIR 1964 SC 575 
15 AIR 1943 P.C.211 
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mind that where as under section114 of the Evidence Act, it is open to the 

court to draw or not to draw a presumption as to the existence of one fact 

from the proof of another fact and it is not obligatory upon the court to draw 

such presumption, under Sub-Section (1) of Section 4, however, if a certain 

fact is proved,that is, where any gratification ( other than legal gratification) 

or any valuable thing is proved to have been received by an accused person 

the court is required to draw a presumption that the person received that 

thing as a motive of reward such as is mentioned in Section 161 of Indian 

Penal Code. Therefore, the court has no choice in the matter, once it is 

established that the accused person has received a sum of money which was 

not due to him as a legal remuneration it was legally due to him in some 

other manner or that he had received it under a transaction or an arrangement 

which was lawful. The burden resting on the accused person in such a case 

could not as light as it is where a presumption is raised under Section 114 of 

the Evidence Act and cannot be held to be discharged merely by reason of 

the fact that the explanation offered by the accused is reasonable and 

probably. It must further be shown that the explanation is a true one. The 

words 'unless the contrary is proved' which occurred in this provision make 

it clear that the presumption has to be rebutted by proof and not by a bare 

explanation which is merely plausible. A fact is said to be proved when its 

existence to be so probable that a reasonable man would act on the 

supposition that it exists. Unless, therefore, the explanation is supported by 

proof, the presumption created by the provision cannot be said to be 

rebutted. 

How the burden which has shifted to the accused under 

Section 4 ( 1) of the Prevention of Corruption Act is to be discharged has 

been considered by this court in State of Madras v. A. Vaidyanath lyer16 

where it has been observed: 

16 AIR 1958 SC 61 
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"Therefore, where it is proved that a gratification has been 

accepted, then the presumption shall at once arise under the section. It 

introduces an exception to the general rule as to the burden of proof in 

Criminal Cases and shifts the onus on to the accused. It may be mentioned 

that the legislature has chosen to use the words 'shall presume' and not 'may 

presume', the former a presumption of law and latter of fact. Both these 

phrases have been defined in the Indian Evidence Act, no doubt for the 

purpose of that Act, but Section 4 of the Prevention of Corruption Act is in 

pari meteria with the Evidence Act because it deals with Branch of Law of 

evidence i.e. presumptions, and therefore, should have the same meaning. 

'Shall presume' has been defined in the Evidence Act as follows: 

Where it is directed by this Act that the court shall 

presumption a fact, it shall regard such fact as proved unless and until it is 

disproved. 

It is a presumption of Law and therefore it is obligatory on 

the court to raise this presumption in every case brought under Section 4 of 

the Prevention of Corruption Act because unlike the case of presumption of 

fact, presumptions of laws constitutes a Branch of Jurisprudence. 

These observations were made by this court while dealing 

with an appeal against the order of Madras High Court setting aside the 

conviction of an accused person under Section 161 of Indian Penal Code. In 

that case the accused, an Income Tax Officer, was alleged to have received a 

sum of rupees 1000 as bribe from an assessee whose case was pending 

before him. His defense was that he had taken that money by way of loan. 

The High Court found as a fact that the accused was in need of rupees 1000 

and had asked the assessee for a loan of that amount. It was of opinion that 

the versions given by the assesse and the accused were balanced, that the 

bribe seemed to tilt the scale in favour of the accused and that the evidence 
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was not sufficient to show that the explanation offered cannot reasonably be 

rejected. This court reversed the High Court's decision holding that the 

approach of the High Court was wrong. The basis of the decision of this 

Court evidently was that a presumption of law cannot be successfully 

rebutted by merely raising a probability, however reasonable, that the actual 

fact is reverse of the fact which is presumed. Something more than raising a 

reasonable probability is required for rebutting a Presumption of Law. The 

bare word of the appellant is not enough and it was necessary for him to 

show that upon the established practice his explanation was so probable that 

a prudent man ought, in the circumstances, to have accepted it.' 

0. EXISTENCE OF BLACK MONEY AND ITS CONFISCATION 

UNDER PREVENTION OF CORRUPTION ACT: 

Corruption is the improper use of public office for private 

gain and corrupt official enriches at the cost of public. India is recognized as 

one of the most corrupt country in the world by placing India at 73rd out of 

1 00 countries. Corruption increases in our country due to rigid procedure 

and secrecy. Besides, there is much delay on the part of concerned 

department to conclude disciplinary proceeding and even after prolong 

enquiry, there is much delay for taking action against corrupt official and as 

a result, corruption has been increased at higher level. To mitigate such 

problems, matter is being regularly followed by Central Vigilance 

Commission. 

Corruption has also been encouraged due to existence of 

black money and it is stated that parallel economy is running due to 

existence of such black money. It has been observed that such unaccounted 

money is the tune of more than 40% of Gross Domestic Product. So black 

money is a tonic for the growth of corruption. Such black money or 

unaccounted money could have been utilized for development purpose with 
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a view to extend benefit to the needy people. When the cases relating to 

corruption come at presentation of cases, there are maximum delay for 

making investigation and filling charge sheet. It has been observed that 

conviction is less than 10 % of total criminal cases. Moreover, corrupt 

official takes the advantage of rigid procedure of law, prolong trial and 

inefficient prosecution. Everybody knows that corruption is low risk and 

high profit business which does not require any in investment. General 

people feels hesitation to report in respect of corruption matter to the 

investigating agency because of endangering of their life. 

Some times there are cases of raiding by CBI or Income Tax 

Authority in the houses of corrupt public servant and it has been observed 

that enormous amount of cash and jewelry are seized but ultimately what we 

see as to how many corrupt public servants have been convicted in the court 

of law. In order to check the menace of corruption, Central Vigilance 

Commission has been authorized to exercise enormous power and has also 

been entrusted with the task of application of Prevention of Corruption Act 

so far public servants are concerned. The functioning of CBI is controlled by 

Central Vigilance Commission. In order to discharge the function of CBI 

effectively, Central Vigilance Commission has taken some positive steps 

which may be termed as black money scheme (benami). The Central 

Vigilance Commission being apex anti-corruption body has the jurisdiction, 

power in respect of matters which the executive power of union extends to 

undertake inquiry in to any transaction in which public servant is alleged to 

have acted in corrupt manner. The power of Central Vigilance Commission 

has been increased after passing Central Vigilance Commission Act 2003 

pursuant of the direction of Supreme Court in Vineet Narain Case and 

Central Vigilance Commission has become statutory body independent of 

government control. Central Vigilance Commission has initiated systematic 

campaign against corrupt officials by involving general people in order to 

remove the menace of corruption from the society. The commission also 

invites general people of the country to the commission in respect of 

possession of black money by corrupt public servant which IS 



116 

disproportionate to the known source of income. The commission has also 

decided not to disclose the name of people to report for committing such 

offence for their safety and such persons should be suitably rewarded. 

P. CONSTITUTION OF SPECIAL COURT:_ 

The constitution bench of Supreme Court in A.R.Antulay v. 

R.S.Nayak17 laid down certain guidelines and delivered following 

judgement: 

"Another question seriously canvassed before us related to 

the consequence flowing from and infringement of right to speedy trial. 

Counsel for the accused argued on the basis of observations in Sheela Barse, 

AIR 1986 SC 1773 and Strunk 1973 (3) Law Ed 2d 56 that the only 

consequence is quashing of charges or conviction, as the case may be. 

Normally, it may be so. But we do not think that is the only order open to 

court. In a given case, the facts including the nature of offence may be such 

that quashing of charges may not be in the interest of justice. After all, every 

offence more so economic offences, those relating to public official and food 

adulteration is an offence against society. It is really the society the state that 

prosecutes the offender. We may in this connection recall the observations 

of this court in State of Maharashtra -vs- C.P.Shah, AIR 1981 SC 1675. In 

cases, where quashing of charges/ convictions may not be in the interest of 

justice, it shall be open to the court to pass such appropriate orders as may 

be deemed just in the circumstances of the case. Such orders may, for 

example, take the shape of order for expedition of trial and its conclusion 

17 
( 1992) 1 sec 225; 1992 AIR sew 1872 
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with in a particulars prescribed period, reduction of sentence when the 

matter comes up after conclusion of trial and conviction, and so on. 

In v1ew of above discussions the following propositions 

emerge, meant to serve as guidelines. We must forewarn that these 

propositions are not exhaustive. It is difficult to foresee all situations. Nor is 

it possible to lay down any hard and first rules. These propositions are; 

a. Fair, just and reasonable procedure implicit in Art 21 of the 

constitution creates a right in the accused to be tried speedily. Right 

to speedy trial is the right of the accused. The fact that a speedy trial 

is also in public interest or that it serves the social interest also, does 

not make it any the less the right of the accused. It is in the interest of 

all concerned that the guilt or innocence of the accused is determined 

as quickly as possible in the circumstances. 

b. Right to speedy trial flowing from Art 21 encompasses all the stages, 

namely the stage of investigation, inquiry, trial, appeal, revision and 

re-trial. That is how, this court as understood this right and there is 

no reason to take a restricted view. 

c. The concerns underlying the right to speedy trial from the point of 

view ofthe accused are; 

1. The period of remand and pre-conviction detention should be as 

short as possible. In other wards, the accused should not be 



118 

subjected to unnecessary or long incarceration prior to his 

conviction; 

ii. The worry, anxiety, expense and disturbance to his vocation and 

peace, resulting from an unduly prolonged investigation, inquiry 

or trial should be minimal; and 

iii. Undue delay may well result in impairment of the ability of the 

accused to defend himself, whether on account of death, dis

appearance or non-availability of witnesses or otherwise. 

d. At the same time, one cannot ignore the fact that it is usually the 

accused who is interested in delaying the proceedings. As is often 

pointed out 'delay is a known defense tactic'. Since the burden of 

proving the guilt of the accused lies upon the prosecution, delay 

ordinarily leave prejudices the prosecution. None availability of 

witnesses, dis appearance of evidence by lapse of time really works 

against the interest of prosecution. Of course, there may be cases 

where the prosecution, for whatever reason, also delays the 

proceedings. Therefore, in every case, where the right to speedy trial 

is alleged to have been infringed, the first question to be put and 

answered is who is responsible for the delay? Proceedings taken by 

either party in good faith, to vindicate their rights an interest, as 

perceived by them, cannot be treated as delaying tactics nor can the 

time taken in pursuing such proceedings be counted towards delay. It 

goes without saying that frivolous proceedings or proceedings taken 

merely for delaying the day of reckoning cannot be treated as 

proceedings taken in good faith. The mere fact that an application/ 

petition is admitted and an order of stay granted by superior court is 
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by itself is not frivolous. Very often these stays are obtained on 

exparte representation. 

e. While determining whether undue delay has occurred {resulting in 

violation of Right to Speedy Trial) one must have regard to all the 

attendant circumstances, including nature of offence, number of 

accused and witnesses, the work load of the court concerned, 

prevailing local conditions and so on- what is called, the systemic 

delays. It is true that it is the obligation of the State to ensure a 

speedy trial and State includes judiciary as well, but a realistic and 

practical approach should be adopted in such matters instead of a 

pedantic one. 

f. Each an every delay does not necessarily prejudice the accused. 

Some delays may indeed work to his advantage. As has been 

observed by Powell, J.in Barker, 1972 {33) Law Ed 2d 101 "it can 

not be said how long a delay is too long in a system where justice is 

supposed to be swift but deliberate". The same idea has been stated 

by Whitel, J. in U.S. v. Ewell, 1966 {15) Law Ed 2d 627 in the 

following words . 

. . . . . . . . . . . . . . . . . . . The sixth Amendment right to a speedy trial necessarily 

relative, is consistent with delays and has orderly expedition, the 

rather than mere speed, as its essential ingredients; and whether delay 

in competing a prosecution amount to an unconstitutional deprivation 

of rights depend upon all the circumstances. 

However, inordinately long delay may be taken as 

presumptive proof of prejudice. In this context, the fact of 



120 

incarceration of accused will also be relevant facts. The prosecution 

should not be allowed to become a persecution. But when does the 

prosecution become persecution, again depends upon the facts of a 

giVen case. 

g. We cannot recognize or give effect to what is called the demand rule. 

An accused cannot try himself; he is tried by the court at the behest 

of the prosecution. Hence, an accused's plea of denial of speedy trial 

cannot be defeated by saying that the accused did at no time demand 

a speedy trial. If in a given case, he did make such demand and yet 

he was not tried speedily, it would be a plus point in his favour but 

the mere non-asking for a speedy trial cannot be put against the 

accused. Even in USA, the relevance of demand rule has been 

substantially watered down in Barker and other succeeding cases. 

h. Ultimately, the court has to balance and weigh the several relevant 

factors-balancing test or balancing process and determine in each 

case whether the right to speedy trial has been denied in a given case. 

i. Ordinarily speaking, where the court comes to the conclusion that 

right to speedy trial of an accused has been infringed the charges or 

the convictions, as the case may be , shall be quashed. But this is not 

the only course open. The nature of the offence and other 

circumstances in a given case may not be such that quashing of 

proceedings may not be in the interest of justice. In such a case, it is 

open to the court to make such other appropriate order including an 

order to conclude the trial within a fix time where the trial is not 

concluded or reducing the sentence were the trial has concluded as 

may be deemed just an equitable in the circumstances of the case. 



l.Ll 

j. It is neither advisable nor practicable to fix any time limit for trial of 

offences. Any such rules are bound to be qualified one. Such rule 

cannot also be evolved merely to shift the burden of proving 

justification on to the shoulders of the prosecution. In every case of 

complaint of denial of right to speedy trial, it is primarily for the 

prosecution to justify and explain the delay. At the same time, it is 

the duty of the court to weigh all the circumstances of a given case 

before pronouncing upon the complaint. The Supreme Court of USA 

too has repeatedly refused to fix any such outer time limit inspite of 

the Sixth Amendment. Nor do we thing that not fixing any such outer 

limit in effectuates the guarantee of right to speedy trial. 

k. An objection based on denial of right to speedy trial and for relief on 

that account, should first be addressed to the High Court. Even if the 

High Court entertains such a plea ordinarily it should not stay the 

proceedings, except in a case of grave and exceptional nature. Such 

proceedings in High Court must, however, be disposed of on a 

priority basis." 

Q. BILL TO PROTECT WHISTLE BLOWER 

In a significant step that is likely to encourage whistle blower, 

Central Government cleared the proposed legislation to protect whistle 

blower and provide for stringent punishment to those people exposing the 

identity of people disclosing information. To come out fearlessly in exposing 

corruption in Central Government,. State Government Department, Local 

Authority and society, Minister of State of Personnel M.Prithviraj Chowan 
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on 26.08.2010 introduced in Lok Sabha the Pubic Interest Disclosure Bill 

2010 providing severe punishment for those disclosing their identities or 

victimizing them. 

The necessity of such legislation was urgently felt into the 

work of reported victimization and even murder of whistle blower including 

RTI activists engaged in exposing wrong doing of individuals in the 

government or Private Department. The above Bill seeks to put in place of 

mechanism that would not only encourage disclosure of information on 

corruption or deliberate misuse of authority by public servants causing 

"demonstrable losses" to the government exchequer but also ensure 

"adequate protection" to the complainants. The above Bill provides Central 

Vigilance Commission the power of Civil Court to hand down harsh penalty 

to people revealing the identity of whistle blowers. The Central Vigilance 

Commission will be the nodal authority to handle complaints against State, 

Central Government or public sector undertaking employees. The Bill will 

encourage disclosure of information in public interest, has clauses which 

provide for fine and penalties to people who punish those exposing 

corruption. 

SUM UP: 

To deal with corruption in effective manner, Government of 

India has taken some positive steps by forming different committees. 

Initially committee was established in 1949 under the chairmanship of 

Dr.Bakshi Tekchand. Prevention of Corruption Act 1947 was amended m 

1964 based on the recommendation of Santhanam Committee with a view to 

make anticorruption laws more effective. The scope of bribery and 

corruption of public servants had been increased in vicious circle due to war 

but corruption is still in vogue though war is now over. The scope Criminal 
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Law {Amendment) Act 1944 has been fairly enlarged and the property has 

been maid liable for attachment. All pending investigation or prosecution 

punishable under Prevention of Corruption Act 194 7 can be continued and 

the said Act shall not be bar for instituting any investigation. It shall be 

deemed as if Prevention of Corruption Act 1988 has not been passed. 

Under Sec.13 { 1) of Prevention of Corruption Act 1988 

corresponding to Sec.5 {2) of Prevention of Corruption Act 1947, the 

minimum imprisonment of one year prescribed in Prevention of Corruption 

Act 1947 is retained and at the same time, discretion given to special judge 

to sentence of imprisonment less than one year for special reason has been 

taken away by deleting provision of Sec.5 (2) of Prevention of Corruption 

Act 1947. 

Prior to independence of India, offences relating to public 

servant have been dealt with under Indian Penal Code 1860 since there was 

no special statutes deal with corruption cases. After independence, 

Prevention of Corruption Act 1988 was passed which consolidates the 

provision ofPrevention of Corruption Act 1947, Sec161 to 165A of Indian 

Penal Code 1860, Criminal Law Amendment Ordinance 1944 and Criminal 

Law Amendment Act 1952. The sole purpose of passing such statute is that 

relevant provision of above Legislation is brought in single statute. Various 

provisions have been inserted effectively with view to curb the menace of 

corruption from the society as a whole. After passing Prevention of 

Corruption Act 1988, the definition of public servant has been widened and 

with the strength of various judgment of Apex Court, Bank Manager, even 

Member of Parliament and Member Legislative Assembly would come 

under purview of public servant. 

Previously Central Vigilance Commission was non-statutory 

body. Supreme Court in Vineet Narain Case directed that statutory status 

should be conferred to Central Vigilance Commission. In pursuance of 

above judgment of Apex Court, Central Vigilance Commission Act was 
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passed in 2003 and accordingly, Central Vigilance Commission was made 

statutory body. Apex Anti-corruption body has taken some effective steps 

for formulating a draft national anti-corruption strategy. Its purpose is to 

reshape country's integrity system through collective action. 

Different agency of Government of India have taken some 

steps to recover black money which has caused grave concern to the country. 

It has been observed that unaccounted black money is the tune of more than 

40% of Gross domestic product. In order to recover black money, Central 

Vigilance Commission has initiated systematic campaign against corrupt 

officials who have amassed unaccounted money and commission has 

decided not to disclose the name of people to report for committee such 

offence. Recently Central Government has cleared proposed legislation to 

protect whistle blower and provide stringent punishment to the people 

exposing the identities of people disclosing information. The necessity of 

such legislation was urgently felt into the work of victimization and even 

murder of whistle blower including RTI activists engaged in exposing wrong 

doing of individual in the Government or Private Department. The Central 

Vigilance Commission will be nodal authority to handle complain against 

state, Central Government and Public Sector undertaking employees. The 

Bill will encourage disclosure of information in public interest and it will 

provide for fine and penalties to people to punish those exposing corruption. 
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CHAPTER-3 

Role of Indian Executive & Legislature in curbing corruption 

OVERVIEW: 

Corruption whether on the part of politician in power or civil 

servants must be sternly dealt with whatever cost we pay for it. Government 

has set up so many committees and commission to prove into the matter and 

evolve some workable solutions. The most important of these is the report of 

committee on prevention of corruption under the chairmanship of Sri 

K.Santhanam. The committee emphasized the problems in detail on the cause 

of corruption and the existing statutes in our country. 

There is no scarcity of reports and recommendations of various 

committees and commission on corruption of all types in the country. The 

only thing lacking is strong determination and courage to adopt some of the 

valuable suggestions made in these reports and to execute them with iron 

hand. 

The people who are growing under poverty and rolling in the 

dust will breathe sigh of relief, when corrupt officials through out the country 

will be paraded with handcuff in broad day light. This will create a sense of 

horror in the minds of official who will then realize that public services are not 

bed of roses' In the name of public service, looting government money and 

neglecting the case of downtrodden brings huge disaster for themselves and 

for their family members. They should not be allowed to evade punishment in 

the name of constitutional protection. Corruption has its roots also in the 

courts of law. Most of the judges may be found to maintain their integrity but 

their babus and peons are easily corruptible. Some fees not authenticated by 
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law are required to be paid to them otherwise litigants know that this will 

surely cost them in future. Corruption in some form or other was and still 

continues to be a part of administrative system, only the degree differs. There 

has been no system which is completely free from corruption. During British 

rule, corruption was very much there but it was less in comparison to the 

present scenario. Whatever corruption was there, it was not getting exposed as 

it happens today. It is in vigilant democracy that corruption gets exposed and 

the conscious people very much talk about it. In India, gradually this evil is 

being exposed due to more and more participation of the public in the 

administration of the country and their taking lively interest in its affairs. This 

is healthy sign of the country as political consciousness of the people is 

gradually gaining momentum. People are not prepared to spare the few who 

being the custodian of appropriate fund for their personal gain. In these days 

large section of people of our country are suffering from dissatisfaction, 

despair and disillusionment. More than 52 years have been passed since 

independence, we have different type of problems but it cannot be denied that 

we have achieved considerable amount of progress although further progress 

is required to be made. Certain percentage of people has become literate 

The act of demanding or accepting bribes in lieu of performing 

routine governmental function is being equated with unjust restrain on 

personal liberty such as suppression of civil liberties and arbitrary detention. 

A prompt and quality investigation is the foundation of 

effective criminal justice system. Since police are employed to perform multi 

functional job and quite often important work of expeditious investigation. To 

avoid such problem, separate wing of investigation to deal with corruption 

cases is indispensable. Most of the laws both substantive and procedural laws 

were enacted more than hundred years ago. With the scientific and 

technological development, types of offence have undergone drastic changes. 

Therefore investigating machinery has to be equipped keeping in view of new 

nature of offence which was not prevalent when the statute was enacted. 
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Investigating official have to be trained for advance technology, computers 

skill knowledge of changing law and use of modem investigating method. 

Separate team of officer equipped with modem technology should be engaged 

to deal with corruption related matter. To save the honest officer of the 

government, effective punishment should be imposed for false registration of 

cases and false complain. A panel of experts should be appointed from various 

fields such as computer science, banking, engineering, finance and law to get 

proper investigation result. 

A common standard of morality and value education is sine qua 

non for curbing corruption from the society. Besides there is charge of double 

standard of ethics which are being applied for the top and other at the bottom. 

Cleansing corruption should start from higher echelons. One code of conduct 

for public servant and other code for the minister should be done away with 

and uniform code of conduct should be applied in all persons irrespective of 

their status in the society. Because person in whatever status in a society is not 

above the law. In the words of Ralph Blaibanti " in the bureaucracy the 

situation can be helped by careful rigid training in rules and procedure, 

indoctrination of careful code of ethics subscribed to and understood by all 

level of officials. No training in administration can be of value until there is 

perfect understanding of bureaucratic norms differed in the total bureaucracy." 

Parliament took effective steps to control corruption and to 

make public servant efficient are decentralization and devolution of power to 

people local self government. These are the powerful legislation to curb the 

menace of corruption from the society. 

Prevention of Corruption Act 1988 1s comprehensive 

legislation incorporating all offences of corruption laying down special rule of 

procedure to combat corruption arming investing agency with sufficient power 

and denying dilatory tactics by the accused person. 



128 

General law of the country has been made more stringent 

following the recommendation of Santhanam Committee and Civil Service 

Conduct Rule have been greatly modified to accommodate many more new 

situation uncovered by the rules. Revised rules have been framed under 

Art309 of Constitution of India which has now the force of statutory law. 

Many new restrictions have been imposed by these rules on the acceptance of 

gift, on the acceptance of private employment in commercial firm on 

retirement, on buying and selling houses and other valuable property or 

entering into any pecuniary arrangement, promoting and managing companies 

or raising subscription etc. In order to check against unauthorized 

accumulation of wealth and property by public servants, revised form of 

property return both movable and immovable have been introduced. On the 

whole revised CCS (conduct) Rules 1964 and All India Service Conduct Rules 

have been more stringent 

The word corruption has a wider meanmg then that is 

contemplated in Indian Penal Code or Prevention of Corruption Act. The 

definition of bribery and corruption has been used in Indian Penal Code and 

Prevention of Corruption Act. These two expressions are complimentary but 

not mutually exclusive. When an amount is paid to public servant as 

gratification, it is a case of bribery and it is also a corrupt practices but when it 

becomes habitual it is criminal misconduct under Sec 5 (1) (a) of Prevention 

of Corruption Act. Whether this practice adopted by low grade or high grade 

officer, it does not make any difference in the nature of offence. Even a 

minister can be indicted on the charge of corruption. 

Parliament expressed grave concern over rampant corruption 

amongst public servant which has become major cause of demoralizing 

society as a whole. Corruption has entered in every sphere of society and it 

affects socials, political and economical strata of State and also destroys 

democratic value. 
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The complexity of tax law in India has opened door for tax 

payer to avoid tax. Such type of practice is prevalent with influential person 

like traders, businessman, lawyer, doctor, engineer etc. It is alleged that they 

conceal their legal income and also show fraction of income and as a result 

undisclosed source of income has led to the birth of black money. It is to be 

noted in this connection that government of India had introduced voluntary 

disclosure scheme to unearth black money which will be used to achieve 

social objective. But the results of this scheme were not very encouraging. The 

main reason for such negative approach was that tax payer did not want to be 

highlighted and fear of reopening their past records. 

It is to be stated in this connection that Mali math Committee 

has recommended on presumption of innocence and burden of proof. There is 

no provision in the Indian Evidence Act prescribing of a particular or different 

standard of proof in criminal cases. In the corruption related matter, ift 

becomes very difficult to prove guilt beyond reasonable doubt. Our Indian 

courts usually follow standard of proof laid down by English law i.e. beyond 

reasonable doubt. But in several countries, the standard is proof on 

preponderance of probabilities. There is another standard of proof which is 

higher than proof of preponderance of probabilities and lower than proof 

beyond reasonable doubt stated in different ways, one of them being clear and 

convincing standard. In order to make effective conviction, the committee 

after careful evaluation of standard of proof came to the conclusion that 

standard of proof beyond reasonable doubt presently followed in criminal case 

should be done away with and recommended in its place a standard of proof 

lower than that of proof beyond reasonable doubt and higher than the standard 

of proof on preponderance of probabilities. That is why committee favoured 

mid standard of proof. 
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A. REPORT OF SANTHANAM COMMITTEE: 

Some important recommendation by the Santhanam Committee 

regarding training code of conduct, standard behaviour of Member of 

Parliament and Member of Legislative Assembly and declaration of assets by 

the men in possession, have not been fully accepted. The committee further 

recommended that if specific allegation against Minister at center or States are 

made by ten(1 0) MPs or MLAs, firm measure be taken to investigate into the 

allegation and if prima facie case has been established, a commission under 

Commission of Enquiry Act 1952 be set up and Minister concerned be asked 

to resign. This is certainly a revolutionary step. Some critics are of view that 

this exercises will be recurring feature as to the opposition member of 

Parliament or Legislative Assemblies will try to defame the Minister 

concerned by propaganda to furnish his image in his constituency. This is 

equally true that it will kill the initiative and drive the minister. To alleviate 

such problems, some punishment is to be provided if allegation made against 

minister proved to be false. This will minimize the number of allegations on 

false pretext with an intention of character assassination. 

Santhanam Committee on prevention of corruption in its report 

(1964) has expressed some idea since moral behaviour of citizen is vital 

condition four the growth of healthy public life. The view of Santanam 

Committee is as follows:-

"Strict adherence to high standard of ethical behaviour is 

necessary four the honest functioning of new social and political and 

economic processing. The inability of all section of society to appreciate in 

full thus needs results in the emergences and growth of white collar and 

economic crimes. This types of crime is more dangerous not only because the 

final stroke are higher but also because they cause irreparable damage to the 

public moral exists only if there is some one willing to corrupt and capable of 



131 

corrupting. We regret to say that both the the willingness and capacity to 

corrupt is found in large measure in the Industrial and commercial class. It is 

fact that with lowering of public moral, corruption has in recent years spread 

even to the highest level of administration. The government has come to 

realize the gravity of situation and has taken active steps towards unscrupulous 

elements for public service. The cases of corruption amongst gazetted officer 

by CBI show the extent to which corruption has spread in higher echelons." U 

The attempt ofGuljari Lal Nanda, the former Home Minister of 

India is really praiseworthy. He was shocked to see the large scale corruption 

prevailing in the administration and for which as true 'Gandhian' he had to 

announce that he would not be in the Home Ministry if he would not be able to 

eradicate corruption substantially within two years. No doubt he made some 

earnest efforts by creating semi-official machinery and established different 

public grievance cell in his ministry. He had intention to create network of 

such branches through out the country. A year back, during emergency, 

corrupt civil servants were held up and some compulsorily retired. The 

administration was toned up to some extent. 

B. RAILWAY CORRUPTION ENQUIRY COMMITTEE: 

Railway corruption enqmry committee was set up and 

Mr.J.B.Kripalani was the chairman of that committee. The said committee 

submitted its report. This one man committee outlined the problems with 

reference to Railways which by very nature of its work is prone to corruption. The 

said committee also mentioned the corruption and inefficiency of police 

administration as having a direct bearing on the problems of corruption in the 

Railway. 

In order to remove corruption from Railway Organization, 

Government of India constituted Railway Enquiry Committee of 1947 to make 
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general survey of the working of Railway and this committee expressed view 

that evil was there and should be tackled and also recommended that control 

over immovable property held or acquired by Railway servant should be 

strictly followed. The than Minister of Railway in budget speech during 

February 1953 referred the prevalence of corruption amongst Railway 

Officials and declared to constitute high power committee. Accordingly, 

Ministry of Railway constituted a committee headed by Sri H.N.Kunzru. Since 

Sri Kunzru was appointed as member of states reorganization commission, 

Acharya J.V.Kripaline was appointed in his place. That committee conducted 

lot of sittings and examined several witnesses regarding the corruption 

prevalent in the Railway Organization. The said committee mentioned that 

corruption and inefficiency of Police Administration have a direct reltions on 

the corruption in Railways. 

C. REPORT OF LAW COMMISSION: 

Law Commission of India in their 14th report ( 1958) stated that 

court clerks do some unwanted deductions from the money payable to the 

witnesses for their bha and traveling allowances or some times do not pay 

them the money at all. All these practices are continuing for long. 

The chairman law commission has drafted Bill called Corrupt 

Public Servants (Forfeiture of Property) Bill 1999. A committee was set up by 

Government of India in 1949 with Dr.Bakshi Tek Chand as Chairman to 

report on special police establishment with a view to asses among other things, 

the success achieved by special police establishment in combating corruption 

and to make recommendation regarding the continuance, strengthening, 

curtailment or abolition of special police establishment. 

In v1ew of rising complain of corruption, misbehaviour and 

misdemeanor against judges, the Law Commission examined the issue of 
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judicial accountability in the light of law laid down by Supreme Court in its 

various judgments which relates to the interpretation of Art 121,124 & 217 of 

constitution of India. On the basis of recommendation made in 1951
h, report of 

law commission on the judges (Enquiry) Bill 2005 has been proposed. It 

proposes setting up National Judicial Commission in which National Judicial 

Committee is for appointment and transfer and National Judicial Council is for 

disciplinary matters. The proposed law that would repeal Judges (Enquiry) Act 

1968 inter alia seeks to empower National Judicial Council for imposing 

minor measures. The proposed National Judicial Council should be 5 member 

bodies consisting of Chief Justice of India, two senior most judges of Supreme 

Court and two chief justices of High Court. In the proposed Bill for National 

Judicial Council, any body can complain to 5 member committee. The process 

of enquiry in the case of impeachment proceeding has certain stages. 

In a bid to ensure transparency in the functioning of judiciary, 

the government of India proposed during later part of 2008 proposed to set up 

National Judicial Council to prove complains against judges of higher 

judiciary. A meeting of Union cabinet headed by Mr.Monmohan Singh Prime 

Minister decided to introduce judges (Enquiry) Amendment Bill 2008 in 

Parliament. This Bill seeks to establish National Judicial Council with power 

to investigate complaints against judges of higher judiciary and recommended 

suitable action after following prescribed procedure. It is said by that the 

council will decide on the penalties on erring judges and judges will be 

member of said committee. The cabinet has also decided to withdraw 

originally concerned judges (Enquiry) Bill 2006 introduced in Loksabha on 

19.12.2006. The withdrawal of original Bill was in consonance with 

recommendation made by Parliamentary Standing Committee on law and 

justice in these regards. The committee had earlier asked the government to 

expedite the process of enacting law on judicial accountability. 

Chairman, Law Commission of India had sent on 04.02.99 

1661
h report on the Corrupt Public Servant (Forfeiture ofProperty) Bill to the 
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then Union Law Minister. The subject was taken up by the commission suo 

moto. In view of the fact that corruption in public life has struck deep roots in 

our society including its administrative apparatus, which is causing immense 

loss to the state, to the nation and the public interest. There is crying necessity 

for a law providing society that existing law i.e. the Prevention of Corruption 

Act 1988, known source of income is inadequate since such forfeiture follows 

conviction for the relevant offences. The proposed approach is recognized by 

parliament in the Smugglers and Foreign Exchange Manipulators (Forfeiture 

of Property) Act 1997. In order to give shape to the recommendation of the 

commission, a Bill entitled the Corrupt Public Servant (Forfeiture of 

Property). The commission has expressed view that recommendation made by 

it will arm the state with an effective and powerful weapon to fight corruption 

which is posing serious threat to Indian economy and to the security and 

integrity of state. 

Law commtsswn of India by its 29th report during 1966 

submitted that scientific and technological progress in business world has led 

to the birth of white collar crime. The reason for colossal increase in white 

collar crime in recent years is to be observed in developing economy and 

technological growth in developing country. In China and Arabian countries, 

capital punishment has been imposed against corrupt officers. If such type of 

stringent punishment is inflicted on offender, there must be deterrent effect of 

prospective offender on the ground of corruption. Lengthy procedure of trial 

and lethargic attitude of investigating agencies have not brought fruitful result 

in curbing corruption and process conviction be speeded up. 

D. ROLE OF PLANNING COMMISSION: 

In regard to integrity of government servant, planning 

commtsswn following under Government of India made suggestion on 

reforms of public administration. "As a matter of ordinary administrative 



135 

practice, an official who does not have a reputation for honesty should not be 

placed in a position in which there is considerable scope for discretion. Further 

it is always implicit in the unwritten code of conduct for those who hold 

responsible position whether political or official that the public should always 

have absolute confidence in their disinterestedness and impartiality. In their 

social relations and all their dealings, they must, therefore, be especially 

careful to see that there is no ground or occasion to suggest that some 

individuals have greater access to or influence with them than others." 

E. REPORT OF ADMINISTRATIVE REFORMS COMMISSION: 

Administrative Reforms Commission headed by Sri Veerappa 

Moily in its 4th report on ethics in governance submitted to Prime Minister on 

1 2.12.2007. The said report recommended that Lokpal be given constitutional 

status and should be renamed as Rastriya Lokyukta and report stated that 

Prime Minister to be kept out of ombudsman's jurisdiction. The commission 

recommended steps to bring about transparency and accountability in the 

government at all levels in order to curb corruption. The commission further 

recommended the abolition of scheme such as Member of Parliament local 

area development scheme and Member of Legislative Assembly local area 

development scheme and laid down code of ethics for civil servant and setting 

up for appointment of judges for enforcement of ethical conduct in higher 

officials and also fights against corruption. The said commtsston 

recommended that Rastriya Lokyukta's jurisdiction be extended to all union 

Ministers and Members of Parliament. Rastriya Lokyukta to be headed by Ex 

Justice of Supreme Court, one eminent jurist as member and CVC as Ex 

official members. Administrative Reforms Commission suggested new 

legislation i.e. Corrupt Public Servant Bill (Forfeiture of Property) to remove 

corruption. 
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F. ROLE OF ELECTION COMMISSION: 

Election Commission of India has taken some steps to control 

criminalization of politics. Election Commission has not allowed convicted 

people from contesting election to the state legislative assembly or parliament 

and at the same time, it has compelled political leaders involved in crime to 

disclose all charges pending against them and directed them to settle cases. 

The N.N.Vohra Committee set up by Government of India has submitted 

report that mafia control the election with the tacit support of corrupt 

bureaucrats and said network was running parallel government making the 

state totally ineffective. 

G. ROLE OF CENTRAL GOVERNMENT: 

The Central Government established Central Vigilance 

Commission following recommendation of Santhanam Committee and the 

said committee was formed to review the growing menace of corruption in 

administration. CVC was established when the corruption was rampant. With 

the good intention, the government also increased power of Central Bureau of 

Investigation and its role working alongside the CVC in anti corruption 

measure. However the government continual application of single directive 

resulted in the hindrance of the two main watchdog and enforcement bodies in 

the land. 

Anti corruption measures are the responsibility of Union 

government. In order to curb the menace of corruption, Government of India 

has taken following steps by setting up different departments. 
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1. Administrative Vigilance Division m department of Personnel and 

training. 

11. Appointment of Chief Vigilance Officer in various department, public 

sector,Undertaking and Nationalized Bank. 

111. Central Bureau of Investigation. 

IV. Central Vigilance Commission. 

The Government of India has taken some steps to make above 

organization more effective. Previously Central Vigilance Commission was 

not statutory body like UPSC and C&AG. The jurisdiction and function of 

statutory body can only be amended by the Acts of parliament after following 

procedure where as function and jurisdiction of non statutory body can be 

passed by the order of executive. According to Santhanam Committee dealing 

with anticorruption work by the executive is not healthy procedure. So, in 

order to give more power and effective functioning, Central Vigilance 

Commission would be independent of government. The commission could 

deal comprehensively with the Prevention and curbing of Corruption and to 

maintain integrity amongst government servants without being influenced by 

the interference of the Government. The power of Central Vigilance 

Commission is to be exercised in fair way. The then Home Minister Late Lal 

Bahadur Shastri while laying the scheme of Central Vigilance Commission on 

the table of Parliament observed that CVC was to be fearless champion to the 

man of integrity and source of terror to corrupt officer. With these views, 

punitive and preventive measure is to be adopted. The sole purpose of Central 

Vigilance Commission was to improve the vigilance health of country. The 

Government of India in 1997 established independent review committee to 

maintain the functioning of Central Vigilance Commission and to study the 

working of CBI and enforcement directorate. Independent review committee 

submitted its report at the end of 1997 and recommended that CVC shall be 

treated as statutory body. Previously CVC was one man commission but 
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subsequently by the ordinance of 1999, the above commission has become 

multi member commission headed by Central Vigilance Commissioner. The 

function of commission is advisory and its advice is not binding on the 

disciplinary authority but it should not be overlooked. If concerned department 

does not act on the advice of commission, reason for such non acceptance 

should be intimated to the commission. This serves as effective check on the 

disciplinary authority in going against the advice of commission. The 

consultation with the commission indicates that public servants who are guilty 

will not escape from punishment and no honest public servant would be 

punished. The sole purpose of setting up Central Vigilance Commission is to 

improve the vigilance health of the entire country. There is problems that top 

level politician survive against political corruption owing to people 

indifference. The establishment of ombudsman institute like Lokyukta and 

Lokpal have remain ineffective in curbing corruption against high level 

political elite because people feel hesitant in lodging complain against them 

for fear of suppression and exploitation. Some effective's steps have been 

taken. 

1. Removal of several top officers who had acquired dubious reputation 

for arrogance and hunger for power. 

ii. Elimination of several sitting legislature by not giving party ticket. Such 

legislatures have been denied party ticket that had indulged 

malpractices and amassed wealth disproportionate to known source of 

mcome. 

iii. Passing of anti defection law which does not permit party defection 

which used to prompt parties to purchase legislatures for establishing 

and formation of government. 

iv. Introduction of various reforms in administrative set up. 



139 

v. Banning independents as important steps to abolish political corruption. 

Election commission will have to think of minimizing the number of 

independents before election. 

vi. The establishment of ombudsman institution like Lokyukta and Lokpal 

should be more effective in curbing corruption from the society. 

Both Prime Minister and Chief Justice of India made strong 

speech during April 2008 for setting up special courts to tackle quickly the 

menace of corruption in public life. Asserting that corruption poses challenge 

to both government and judiciary. Chief Justice of India suggested to establish 

special courts to deal with corruption cases and Prime Minister also agreed 

that there is urgent need to do so. This will instill greater confidence in our 

justice delivery system at home and abroad. Chief Justice of India stressed the 

need for quick disposal of cases registered under Prevention of Corruption Act 

and favoured creation of special vigilance courts. Despite repeated efforts, 

allocation of fund for starting new 'courts is not very encouraging. Chief 

Justice asked State Governments to start more special courts to dispose of 

corruption cases. Prime Minister and Chief Justice of India were addressing 

conference of Chief Minister and Chief Justice of High Court from all over the 

country. After establishment of fast track court, we could dispose of large 

number of such cases. Even the number of courts is not sufficient to dispose of 

the cases, Chief Justice said. Both Chief Justice of India and Prime Minister 

expressed serious concern over range of issue including mushroom pendency 

of cases in county's court abysmal existing infrastructure of court and severe 

problems besetting the judicial architecture and delivery of justice to common 

people. While stressing the need for serious judicial reforms at various levels, 
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Chief Justice of India demanded higher budgetary allocation to set up new 

courts to combat pendency of cases saying the present allotment is grossly 

inadequate. We have got an independent judiciary. We received rebuke from 

public for many things which we are not responsible. Chief Justice of India 

referring limitation under which judiciary works. Backing judicial reforms, 

Chief Justice of India said that adequate laws, institutional mechanism and 

sufficient infrastructure are required. 

In order to curb corruption in the Indian Judicial system, the 

Parliamentary committee of justice has already studied the matter and has 

submitted detailed report along with the recommendations for providing more 

teeth to the proposed law related to service matter of High Court and Supreme 

Curt judges. The proposed Judges Enquiry Bill with the provision of National 

Judicial Committee is the only weapon because it contains provision to take 

care of matters such as corruption in higher judiciary. It will be proved to be 

appropriate and adequate deterrent for all judicial officers. An enquiry can be 

initiated against setting judges as per provision of Judges Enquiry Act 1968. 

In 1996, a meeting of Supreme Court Judges, Chief Justices of 

High Court, State Chief Ministers, Union Law Minister, and Prime Minister 

under Chairmanship of Chief Justice of India passed resolution for having a 

house proceeding for looking into complains against judges. At the meeting, it 

was decided that certain judicial ethics would be followed by revealing the 

properties and assets possessed by judges. Therefore, in accordance with that 

the proposal for five member's judicial commission was floated. To avoid 

infringing upon the independence of judges, basic features of constitution, the 

executive was kept away from hearing. 

Incidentally it is stated that the then Janata Government had 

taken certain drastic steps to eradicate corruption from the administration and 

to wipe out economic inequality caused by hoarders, black marketers and 
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smugglers. People through out the country appreciated such action. Now duty 

casts upon the leaders to clean the administration of the dirt, inflict exemplary 

punishment on the bureaucrats and top administrators who connived with 

dishonest leaders by making unholy alliance with them and looted public 

money. 

Prime Minister of India asked CBI to pursue high level 

corruption cases urging agency to go for big fish and not focus on petty cases. 

There is pervasive feeling today that while petty cases get tackled easily, the 

big fish often escape punishment. Prime Minister while addressing 1 ih 

biannual Conference of CBI on 26.08.2009 and state anti corruption prone 

area and individuals so that available national resources for anticorruption 

efforts are not dissipated. Prime Minister also asked CBI that high level 

corruption should be pursued aggressively. Anti corruption bureau should give 

utmost priority to corruption in higher places and go for rapid fair and accurate 

investigation of such allegation. Prime Minister further said that pervasive 

corruption in our country tarnishes our image to an important extent and 

anticorruption bureau should set target for early disposal of cases. Government 

of India has decided to set up CBI courts and CBI director remarked that 

agency has decided to complete all investigation within a year. More than 

9000 cases, charge sheet by CBI are presently pending in the whole country. 

He further stated that there is need to lay down specific time limit to complete 

trial of corruption cases. 

Judges of Supreme Court and High courts seems to have 

accepted to public pressure with Chief Justice of India saying that they are 

ready to go with central stand alone legislation mandating declaration of assets 

of judges. Mr.Mon Mohan Singh's Government proposal to allow to lift the 

veil of screen surrounding assets of judges virtually had the prior consent of 

Chief Justice of India. Chief Justice of India said that Law Minister 

appreciated Chief Justice of India of the proposal in bringing about the 

legislation making declaration of assets and liability regularly to Chief Justice 
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concerned through out India in addition to being Income Tax payee. Chief 

Justice of India said that "what I had conveyed to Law Minister was that 

judges were in different footing than politician and bureaucrats and needed 

protection from vexatious litigation and consequent harassment .Law Minister 

has under stood the concern of judges. A few days ago Mr.Veerapa Moily had 

expressed similar. view that judges could not be equated with politician and 

bureaucrats when it comes to declare assets". 

Government of India felt that anti graft laws need to be 

amended. Chief justice of India pointed out delay in granting sanction to 

prosecute corrupt government officials. Law minister Mr.Veerapa Moily on 

13.09.2009 said that there was a need to revisit constitutional provision giving 

protection to civil servants. There is gainsaying that provision of Art 311 of 

constitution of India would require revisit, this needs to be done. Mr.Moily's 

remarks assume significance against backdrop of justice Balakrishnan pointing 

out the procedural delays like granting sanction in initiating action against 

corrupt official. Mr.Moily also referred to Santhanam Committee on 

Prevention of Corruption which had remarked that Art 311 of constitutional of 

India as difficult to deal effectively with corrupt civil servants. This Art grants 

certain rights and protection to government employees which enforcement 

agencies feel are often used to delay prosecution by corrupt official. 

Prime Minister of India also expressed deep anguish regarding 

colossal corruption throughout the country. Even after Art 311 was amended, 

the panoply of safeguard and procedure still available is interpreted in such a 

manner as to make proceeding protracted and therefore effect the ultimate 

analysis. Mr.Moily said while addressing seminar on fighting crime relating to 

corruption. He suggested repealing Art 311 & 300 and said that new 

legislation need to be passed under Art 309 to provide for terms and condition 

of service of public servants including protection against arbitrary action. He 

further said "we need to redefine and revisit the criteria to obtain sanction." He 

said that Law Ministry has initiated steps on many of these issues. This is the 
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way and there should be multi pronged attack on corruption. Every loophole 

has to be plugged. Some times, there is loophole in the law and some time in 

the procedure declared by courts. He further expressed concern over the poor 

rate of conviction in bribery cases observing that it reflects very badly on the 

country's judiciary and investigating agencies. He said that various wing of 

government find alibi for their lapses by passing the buck to this democratic 

institution. If one of the democratic institutions lacks space or extra 

constitutional authority occupies space, realization of its own authority and 

discharging its sphere of responsibility developing accountability and 

responsiveness are the real solution. So the conflicting situation is eroding 

democratic policy. 

It has been reported that union government has formulated code 

of conduct for all Central & State Ministers to check the menace of corruption. 

In the said code of conduct, it has been stated that all Ministers either Cabinet 

or State Ministers must declare their assets, liabilities and business interest of 

their own and their family members annually to Prime Minister. Similarly in 

the State, Cabinet or State Minister must declare their statement similar to 

union minister before Chief Minister of concerned state. 

H. ROLE OF INDIAN FILM INDUSTRY IN CURBING 

CORRUPTION: 

Indian film industry released film some films regarding crusade 

against corruption. The film which had highest impact on the general people 

regarding menace of corruption was Satyakam. The above film was directed 

by Hrishikesh Mukherjee and famous actor Dharamendra acted in this film 

with full heart. The film showed tragic picture of individual crusade against 

the menace of corruption. Besides, the above film depicted the entire scenario 

of present day society. In addition to Satyakam, many films such as Meri 

Aawaz Suno, Aajka MLA, Ardh Satya have also highlighted the present 
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picture of corruption of the entire society. Recently the film Gangajal has also 

depicted the rampant corruption in Bihar. Honest S.P. being Hero ofthis film 

acted against crusade of corruption. While discharging function as S.P. in this 

film, he had to face lot of pressure from higher officials including Minister in 

discharging function. Ultimately, S.P. being Hero of this film got success 

against the menace of corruption and the culprits were punished. But in real 

life, can any one expect such success? 

I. ROLE OF TRANSPARENCY INTERNATIONAL: 

According to global survey released by Transparency 

International on 09.12.2010, India is one of the most corrupt nations in the 

World. The survey titled the global corruption barometer survey says that 

about 54% Indian pain bribes during 2009. The survey found that India is 9th 

most corrupt Country in the World during 2009 in the ranking of 86 Countries. 

In the survey, Indian political parties are stated to be most corrupt ranking 4.2 

on the scale of one to five, police 4.1, Parliament 4, Civil Servant 3 .5, Private 

Sector, NGO & Judiciary 3.1, Media 2.8 and religious body 2.9. 

Statesman reported on 18.09.2009 front page news of 24 hrs 

road strike on the day costing rupees forty lakhs on daily bribes. If it is 

calculated on yearly basis, the amount will reach to the tune of rupees 14 7 

crores. It is reported that Indian Policemen is flourishing more in bandits in 

uniform does not seem to concerned most of us and they are busy looting from 

truck drivers. Berlin based transparency International called it also makes 

India's growing aspiration for global leadership such as permanent seat in 

United Nation Security Council. The world body does not need such a leader 

of nation that has policeman operating openly on highway robbery. Such type 

of rampant corruption does not exist in USA, UK, Japan, Germany Russia, 

Brazil, France, Italy, Canada and China. So police corruption is merely the top 

of mountain of corruption in public life. Without zero tolerance attitude 
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towards corruption of any kind at any level and determination to fight it at the 

individual level. India won't do anything but an inefficient corruption 

ravaged. Anti corruption makes basic economic sense for transporting delays 

from policeman harassing truckers cost the economy rupees 115 crores in a 

year according to truckers association. The other major reason for tolerating 

corruption is not realizing how much corruption itself destructive. Both the 

giver and taker of bribes suffer fear of being found out and corruption is 

inseparable companion. The nagging, torturing fear also breeds cowardice 

corruption and cowardice feed each other. 

There are honest people in the society but their numbers are 

less in comparison with dishonest people. Maharastra Government has taken 

significant steps towards by sending lAS Officer Trainee by 10 days training 

in Vipassana meditation course. Many companies have started sending 

employee on paid leave to attend such courses. 

Myanmar has borne principal Vipassana, a teacher, Sri 

S.N.Goenka a former business leader himself advices living honestly as one 

can like lotus keeping itself clear while growing itself in the mud. Goenka tells 

business people that the consumer is the god who gives bread and butter. 

Therefore even by mistake do not cheat him in quality. Do not give any 

adultered product to any one. This much you can do. Can't you? Because 

wealth alone is no use without self respect. Mumbai, the Indian financial 

capital understands this better. It is broader perspective, why Mumbai has 

seven Vipassana Centre including Dhamma Pattana Vipassana Centre to serve 

business related community. Austerity is good but being corruption free is 

much better. For remedy to policeman looting truckers, transparency Inter 

National has suggested following steps:-
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1. Single inspection squad at interstate post to give no. 

ii. E truck transport computerization transport office and inter linking 

throughout entire country. 

111. On line registration of vehicles and permit facility. 

tv. Drop boxes for paying road and other taxes. 

v. Independent and decentralized vigilance. 

vt. Uniformity of the rules throughout the country. 

J. REPORT OF HYDRABAD ECONOMY COMMITTEE: 

Ld.Court usually depends on strong evidence of the case 

although there must be strong doubt. In order to alleviate such problems, 

report ofHyderabad Economy Committee is furnished below:-

"Corruption, it is said, is often difficult to prove. All the more 

reason why there should not be least hesitation in investigating every matter in 

which there is ground for complaint. Punishment too for corruption should be 

exemplary, the least being dismissal from service. There is, in that matter of 

corruption, one clear criteria on which can be of great assistance in assessing 

the possibility or otherwise of its existence. Reputation can be taken as almost 

conclusive. It may be said of an officer who has not that particulars fault that 

he is harsh or rude or lazy but it may be laid down almost as a rule that over a 

period, it will not be said of an officer who is honest that he is dishonest. 

Consequently, when a strong aroma of corruption has gathered round an 

officer very rarely will it be wrong specially and thoroughly to investigate his 

action, his financial position of such of his relatives and close friend as seen to 

have acquired a some what large share of good things of the world. No such 
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officer should in any case be kept m any position of responsibility or 

influence" 

K. REPORT OF MALIMATH COMMITTEE: 

A committee headed by V.S.Malimath former Chief Justice of 

Keral High Court appointed by government of India submitted report in 2003 

and suggested reforms to criminal justice system. The main recommendation 

of such committee is that criminal justice system should aim at finding truth 

but not just shift through evidence to see whether the prosecution has 

established guilt beyond reasonable doubt. The committee recommended that 

the concept of proof beyond reasonable doubt which is gateway route of 

offenders be done away with. If the bofors case is to be tried after Malimath 

recommendation becomes law, the Hinduja could be asked to file written 

statement like civil cases explaining every one of accusations made by 

prosecution. Committee recommended that the judges could ask question to 

the accused on every aspect in which accused could be bound to answer. 

Failure or refusal would permit drawing of adverse inference. 

L. REPORT OF VARIOUS COMMITTEE AND COMMISSION: 

There are certain reports such as P.B.Rajamanna's report of the 

corruption enquiry committee of 1947-48, report of disciplinary enquiry 

committee of Uttar Pradesh later known as Pant committee's report and Sarker 

committee's report against high officials of Iron and Steel Ministry, Sri 

C.D.Deshmukh's report on the establishment of an independent tribunal to 

deal with cases of corruption in election are some of the instances which 

showed highly respected persons in the society worked on the existence of 

such menace and went deep into the problems to find out the cause and 

remedies. They have offered their valuable suggestions for minimizing 
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corruption in the administration and social life. Late Morruji Desai, the Ex

Prime Minister of India established Administrative Reforms Commission. He 

had offered valuable suggestions to improve the administrative machinery of 

the entire country. 

Dr.Rajendra Prasad Ex President of India wrote "every law 

court is infested with number of Amlas, subordinate officers, peon etc, each of 

whom has to be paid a certain fee not authorized by law but not for that reason 

any less vigorously exacted, as the litigant knows that a refusal to pay these 

prerequisite of the myrmidons of the law is sure to cost him more than those 

prerequisite, besides entailing on him a lot of works, trouble and perhaps 

insult" 

In the words of Professor A.H.Samjee of Simon Frazen 

University, in the way of thinking, the simplifying of the law and procedure 

and the raising of the salaries of administrator will no doubt help but in the 

final analysis there was no substitute for vigilant public. That is because 

neither politician nor businessmen nor indeed administrators themselves 

suffered as mush as a result of corruption as did public. 

The approach to enquiries against ministers has been reflected 

in the advise by Pandit Jaharlal Nehru Ex Prime Minister of India during 

1964 on the charge of corruption against the then Chief Minister of Punjab. 

The advice of Jaharlal Nehru was released to the press in October 1964 which 

is as follows:-

"Some time ago the President received deputation led by some 

leaders of opposition parties in the Punjab Assembly. The deputation 

presented a memorandum to the President containing number of charges 

against Chief Minister Punjab. The President was pleased to send the 
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memorandum to me for such steps to be taken as must be considered 

necessary. I forwarded the copy of memorandum to the Punjab Government 

for their comments. Later these comments were sent to me in detail." 

Instead of sending such memorandum to the state government 

against whom allegation of corruption has been made, an enquiry could have 

been made by Central Agency in order to create faith amongst general people. 

Unfortunately this has not been done. 

A healthy development is that OECD countries have come up 

with anti bribery convention. The then USA Vice President Al Gore called a 

meeting in early 1999 of 99 countries to talk about fighting corruption 

globally. While global public opinion may be turning against corruption what 

we have to curb the menace of corruption from our country. 

In the words of former United Nation Secretary General Kofi 

Annan "Corruption is an insidious plague that has a wide range of corrosive 

effects on societies. It undermines democracy and the rule of law leads to 

violation of human rights, distorts markets, erodes the quality of life and 

allows organized crimes, terrorism and other threats to human security to 

flourish." 

United States of America President Barack Obama has 

repeatedly urged during his campaign, it is when we learn to reason with those 

who disagree with us that we actually learn more about ourselves. 

It is to be mentioned in this connection that OECD Countries 

have come up with anti bribery convention. The then USA Vice President 

Algore called a meeting during 1998 of several countries to talk about fighting 

corruption globally. While global public opinion may be furnished against 



150 

corruption and we have to curb the menace of corruption from our 

country.CBI with the strength of CVC is authorized to take independent 

action. A corrupt politician whether in power or in opposition, is liable for 

criminal act under the provision of Prevention of Corruption Act like other 

citizen. So in order to bring corrupt politician to ban, we require the full 

strength of CBI to speed up investigation process and also speed up 

prosecution process. To do such noble act, we have to deal with jhola, dada 

and lala. If we are in position to tackle at least babu and neta, corruption can 

be reduced to tolerable level. 

In 1974 Hong Kong tackled this problem by setting up 

independent commission against corruption. ICAC brought down corruption 

by taking effective steps. Singapur has been able to bring down corruption 

which is on the cleanest government in the world. Similarly Italy and France 

had made special efforts to bring down corruption. Mayor of New York took 

drastic steps and brought down the level of corruption. What we need to check 

corruption is that determined planning coupled with determined efforts. In 

order to bring down corruption from the society, we require three things. 

Powerful, efficient and unbiased investigating agency like CBI, general 

awareness of the people and young generation to fight corruption. If above 

three elements come together, we can expect substantial result in respect of 

eradication of corruption from the society. 

Santhanam Committee on Prevention of Corruption in its report 

(1964) has expressed idea since behaviour of citizen is vital condition for the 

growth of healthy public life. This committee recommended that preventive 

measure should be taken to reduce corruption in effective manner. Some 

important recommendation of Santhanam Committee like training code of 

conduct, standard behaviour of Member of Parliament, Member of Legislative 

Assembly and declaration of assets have not been fully accepted. After some 

time, above committee has recommended that some punishment is to be 

inflicted if allegation made against Minister proved to be false. 



151 

It has been reported in the Statesmen dated 25.01.2011 that 

Government of India has refused to disclose the name of number of Indians 

who have deposited crores of rupees in foreign bank. It is surprising that such 

colossal amount of unaccounted tax payer money may have tacit support of 

Government of India. Due to such attitude, such types of corrupt people are 

roaming freely with the protection of government machinery. Now the 

question may come who will bail the cat? Whether general people or judiciary 

will come forward to issue direction upon Government of India to disclose the 

name of foreign bank account holder of Indian people. 

The report says that USA, UK, Ireland, Canada, Finland, 

Newzeland, Italy, Spain, Sweden, France & Australia have been able to 

recovered unaccounted money which was deposited in foreign bank but 

surprisingly Government of India has not taken any drastic steps to bring back 

billion of rupees of tax payer money which has been deposited in different 

foreign banks. It is unfortunates that Prime Minister & Finance Minister have 

expressed their inability to disclose the name of such persons by giving some 

unconvincing reason such as international treaties and secret clause. 

Apex Court on 27.01.2011 asked Government of India as to 

what steps have been taken against individuals or firms having foreign 

accounts. Above directions have been issued on the basis of public interest 

litigation filed by Mr.Ram Jethmalini, eminent lawyer of Supreme Court. 

Apex Court further directed government not to restrict its problem on the 

aspect of tax evasion only and expose its ambit by indicating the source of 

money which might have originated from antinational activities. Apex Court 

further directed that" looking at the issue from taxation point of view is only 

one aspect. Some names have been given to you in respect ofbank what steps 

have you taken? Have you set the law in motion? They are Indian people and 

are amenable to Indian law.'' It is further directed "that is serious matter which 

we are concerned about you know the names. Where money is lying still you 
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are taking about double taxation tssue. Court was not convinced with 

argument of Ld.Solicitor General and directed that where has the money come 

from? It might be because of arms deal smuggling narcotics drug trafficking or 

something else. There are more serious issues when you know the name, what 

action you have taken". 

Apex Court sought for replies from Government of India, 

Reserve Bank of India and Central Vigilance Commission on a petition 

seeking direction upon Government of India to ratify United Nation 

Convention against corruption. Mr. Jetmalani Senior Advocate submitted 

before Apex Court that Government is not at all serious on the issue saying the 

Pune based businessman Mr.Hasan Ali facing probe for his foreign bank 

account. 

M. RIGHT TO INFORMATION ACT 2005: 

In order to curb the menace of corruption, Parliament passed 

Right to Information Act 2005. Citizen should be made aware about the utility, 

implication and usefulness of RTI Act. One of the basic objectives of the 

above Act is to curb the menace of corruption from the society. With a view to 

bring transparency and democracy requires an informed citizen and 

transparency of information which are vital to its functioning and also to curb 

corruption and to hold government and their instrument accountable to be 

governed. It is incumbent on the government to make citizen aware that RTI 

Act has furnished them with weapon to express view. Parliament passed the 

above statute which has provided sufficient opportunity to the citizen of India 

to know the detail functioning of Government of India. The purpose of passing 

Right to Information Act is to fight corruption, inefficiency arbitrary use of 

power by the public servant. Because Sec 2 (f) (i) & (iv) of Right to 

Information Act provides that person has the right to get all information on 
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any file, noting except certain information on the ground of security and 

sovereignty of the country. 

Parliament took initiative by passing Right to Information Act 

2005 in order to combat corruption from the society. It has been observed that 

due to lack of evidence or improper investigation, cases of corruption are 

dropped. Due to such act, corrupt official go scot free. Now one can put to an 

end by using the provision of R TI Act. Such Act provides required 

information about all acts of government department. By using the Act, citizen 

can ask as to why BPL Card has not been issued. In every government 

department, there is public information officer who is responsible to provide 

information to the citizen on demand. The citizen who approaches public 

information officer is not under obligation to give any reason. The applicant 

under R TI Act must be provided information by public information officer 

within 30 days. If public information officer refuses to give reply or improper 

reply, applicant has remedy to file appeal before State Information 

Commissioner. So after passing of RTI Act, it has provided ample 

opportunities to know various schemes of different department of government 

of India. 

Right to Information Act 2005 has become boon and strong 

weapon in the hands of Citizen of India in fighting against corruption. With 

the help of provision of RTI Act, general people have been able to expose 

corruption in better way. As a result, National Rural Employment Guarantee 

Scheme has been implemented to some extent. It is to be noted in this 

connection that government of India has made an attempt to amend RTI Act 

and purpose of such amendment is to weaken the statute. But with the 

awareness of public opinion, amendment of above statute has not been made 

possible. Due to stringent provision of RTI Act political leaders of all parties 

are facing much problem and they are trying to put pressure on the 

government to amend RTI Act with a view to weaken the existing provision of 

RTI Act. 
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The source of right to information does not emanate from Right 

to Information Act 2005. It is right that emerges from constitutional 

guarantees under Art 19 (1) (a) of Constitution of India. Right to Information 

Act is not repository of right to information. Its repository is the constitutional 

guarantees under Art 19(1) (a). The Act is merely an instrument that lays 

down statutory procedure in the exercise of this right. Its overreaching purpose 

is to facilitate democracy by helping to ensure citizens have the information 

required to participate effectively in the democratic process and to help 

government accountable to be governed. In construing such a statute, the court 

should give it widest operation which its language will permit. The court will 

also not readily read words which are not there and introduction of which will 

restrict the rights of citizen for whose benefit the statute has been enacted. 

N. PREVENTION OF CORRUPTION ACT 1947: 

After Second World War, when the government expenditure 

had been increased, several corrupt officers had amassed huge wealth by 

illegal means without leaving any evidence. The existing provision of Indian 

Penal Code was not adequate to punish corrupt government servant. This has 

necessitated passing of Prevention of Corruption Act 1947 by Parliament. 

When above Act came into force, disproportionate assets were not substantial 

offence. It was only rule of evidence in any trial for a specific allegation of 

corruption. 

In order to make it more effective and to make provision of 

Prevention of Corruption Act was enacted in 194 7. There were ample 

opportunities for unscrupulous officers who had amassed huge wealth. The 

existing provision of Indian Penal Code was not found adequate to tackle this 

problem. This necessitated passing of Prevention of Corruption Act 1947. 

Possession of disproportionate assets was not then a substantive offence. The 

essential feature of this Act is that it makes obligatory for the court to make 
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certain presumption of guilt against the accused. It is complete departure from 

normal rule which the prosecution is required to prove beyond doubt all the 

ingredients of an offence. Normally the accused is innocent in the eye of law 

till the guilt is proved. 

0. SMUGGLERS AND FOREIGN EXCHANGE MANIPULATORS 

ACT 1997: 

Supreme Court in Delhi Development Authority v. Skipper 

Construction Co. Pvt. Lti had stressed on its need for a law providing 

forfeiture of properties acquired by holder of public office by indulging 

corrupt and illegal activities is a crying necessity in the present state of 

society. Parliament has passed SAFEMA (Smugglers and Foreign Exchange 

Manipulators Act 1997) whose validity has been upheld by Apex Court in the 

aforesaid decision of larger constitution bench. Such a law has become 

absolute necessity if the canker of corruption not to prove the death knell of 

this nation and it has already reached fatal dimension. Now it is tor the 

Parliament to act in this matter if it really means business. 

P. JUDGES ENQUIRY BILL AND CODE OF CONDUCT OF JUDGES: 

It has been reported in the Statesman dated 22.10.2009 that 

Government of India intends to come with a comprehensive Bill to deal with 

the complaint of corruption against judges. Union Law Minister Mr. Veerapa 

Moily said that Government would not like to see any tainted person become 

judge. Elevation of Sri P.D.Dinkaran Chief Justice of Karnataka High Court 

has been kept in abeyance over allegation of corruption. Mr. Moily referred to 

1992 and 1998 decision of Supreme Court which led to the memorandum of 

procedure relating to Supreme Court collegiums that appoint judges to higher 

I AIR 1996 sc 172005 
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judiciary. There have been demands from political parties that appointment of 

judges should revert back to the government. Supreme Court had laid down 

code of procedure 1997 (to deal with conduct of judges). But there was no 

statute to enforce it. With the happening around, it is necessary to resurrect the 

credibility and reputation of judiciary in the country. Mr.Moly indicated that 

comprehensive bill to deal with corruption complaint against judges of higher 

judiciary may be tabled by the Government in Parliament. The judge's enquiry 

Bill 1968 deal with impeachment process of judges but nothing else. There are 

few complaint of corruption against judges. He further remarked that it should 

be replaced by comprehensive judge standard and accountability Bill. He 

further said that the impeachment of judges was the sovereign right of 

Parliament and it would continue even after the new Bill comes into force. 

In 1997, Parliament adopted reinstatement of values and in 

house procedure for accountability. In house procedure for taking suitable 

remedial action against judges who by their act of omission or commission do 

not follow universally accepted value of judicial life including those included 

in the reinstatement ofvalues ofjudiciallife2.In this procedure, it was resolved 

that in the first place, the allegation against judge would be examined by peers 

and not by out side agency and thereby independent of judiciary would be 

maintained. Secondly the awareness that there exists a machinery for 

examination of complain against judge would preserve the faith of people in 

the independence and impartiality of judicial process. The committee has 

approached the task assigned to it in this perspective. In December 1999 Chief 

Justice unveiled 16 point code of conduct for judges that would help usher in 

transparency and probity in the judiciary. ( India today "judges by Farjand 

Ahmed December 20 1999) commenting on the need for such code the then 

Chief Justice of India Dr. A.S.Anand said "the judiciary is an institution which 

survives on credibility unbefitting conduct of any judge at any level affects the 

credibility of the institution as a whole. Eternal vigilance by the judges is 

therefore necessary." 

2 195 report oflaw commission oflndia, the judges (enquiry) Bill2005 P-334 
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Unfazed by its failure to table a Bill all the issue of judge's 

assets in Rajya Sabha, Government of India is planning to list comprehensive 

Judges Enquiry Bill for discussion in the Parliament. The proposed Bill will 

lay down procedure to take action against members of higher judiciary for 

their misconduct. The present Judges Enquiry Act 1968 deals with solely 

impeachment procedure. It does not deal with other cases of complain against 

judges. Mr.Veerapa Moily Union Law Minister said that "declaration of assets 

made by judges under judge's declaration of assets bill which the Government 

could not table in Rajya Sabha will be treated as legal document". And if a 

complain is made against judges, it could be used to investigate the matter 

under comprehensive Judges Enquiry Bill. Under the present Judges Enquiry 

Act 1968, impeachment is the only way. Impeachment is extreme steps ifthere 

is complain, the Government cannot do anything as there is no provision for 

inquire into it, Moily said. He further said that new bill will inject the measure 

of accountability in the judiciary as there will be a law into the complain. He 

further said that not much have been done on judicial reforms since 

independence. This Bill is just part of judicial reform and it is not just one 

chapter. 

Q. RIGHT TO EDUCATION ACT 2009: 

Parliament has taken effective efforts by passmg Right to 

Education Act 2009. Prior to that, Right to Information Act and National Rural 

Employment Guarantee Act were passed. Right to Education Act is historic 

legislation. The Act provides free and compulsory education up to Class VIII 

and is a fundamental right of every child in the country. All children 

irrespective of their gender and social status will get access to education. With 

the help of education they can determine which is right or wrong. Education is 

necessary for eradicating corruption from the society because public servants 

and political leaders take the opportunity to exploit general people due to lack 

of education. 
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R. PREVENTION OF CORRUPTION ACT 1988: 

There is no specific provision in Prevention of Corruption Act 

1947 in respect of power of appeal, revision to High Court were governed by 

Sec 465 CrPc. Now Parliament enacted Prevention of Corruption Act 1988 by 

repealing Prevention of Corruption Act 194 7. At present under Prevention of 

Corruption Act 1988, special provision in respect of power of appeal and 

revision has been incorporated in Sec 27 of Prevention of Corruption Act 

1988. So power of appeal and revision contained in CrPc shall be subject to 

provision of Prevention of Corruption Act 1988. As per Sec19 (3) © of 

Prevention of Corruption Act 1988, no order of conviction and sentence can 

be reversed or altered by court of appeal or revision even on the ground of 

absence of sanction unless in the opinion of court a failure of justice has been 

committed thereby.(CB/ v. VK.SehgaP) 

To deal with corruption amongst public servants, Parliament 

enacted new Act i.e. Prevention of Corruption Act 1988. It is quadruplicate 

legislation as it contains provision of Prevention of Corruption Act 1947, Sec 

161 to 165 A Indian Penal Code, Criminal Law Amendment Act 1952 and 

Criminal Law (Amendment) Ordinance 1944. The new Act i.e. Prevention of 

Corruption Act 1988 aimed to consolidate and amend the law relating to 

Prevention of Corruption and for matters connected therewith. Parliament 

expressed grave concern over rampant ever growing corruption amongst 

public servants which has become major cause of demoralizing society. 

To tackle and curb such menace of corruption, Anti Corruption 

Law (Amendment) ACT 1964 was passed and subsequently Sec 5(i) (e) was 

incorporated in Prevention of Corruption Act 1988. Now as per Prevention of 

3 AIR 1999 SC 3706 
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Corruption Act 1988, the possession of disproportionate assets continues to be 

offence under Sec 13 (i) (e). Now Prevention of Corruption has prescribed 

punishment for possession of disproportionate assets and court can impose 

fine which was not an offence under old Act. Discretion of court in respect of 

imposing punishment to less than one year has been deleted and if Ld. Court 

convicts a public servant for possession of disproportionate assets, a minimum 

sentence of one year has to be passed. So in order to make law more effective, 

Parliament has passed Prevention of Corruption of Act 1988. The sole purpose 

of passing Prevention of Corruption Act 1988 by the Parliament is that 

relevant provision of the above Act more effectively to curb the menace of 

corruption amongst public servants from the society. 

The term public servant as contained in Sec 21 of Indian Penal 

Code has undergone major changes and has been enlarged to great extent and 

with the interpretation of above Sec, large number of employees would come 

under the purview of public servant. The definition of public servant under 

Prevention of Corruption Act 1988 has now removed infirmities under 

Prevention of Corruption Act 1947 and in view of above interpretation, 

employees of Nationalized Bank, Member of Legislative Assembly and 

Member of Parliament would come under the purview of public servant. So 

after passing of Prevention of Corruption Act 1988, existing anti corruption 

laws have become more effective and strengthened. In order to curb menace of 

corruption, existing provision has been streamlined. The definition of public 

servant has been widened. Special provision has been made for day to day 

trial, with a view that the proceeding is completed within short period. So 

Prevention of Corruption Act 1988 is comprehensive legislation incorporating 

all offences of corruption laying down special rules of procedure to combat 

corruption arming investigating agency with sufficient power and denying 

dilatory tactic by accused persons. 

With the enactment of Prevention of Corruption Act 1988, the 

scope of criminal law (Amendment) ordinance 1944 has been fairly enlarged. 
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The property has also been made liable for attachment. Any conspiracy to 

commit or attempt to commit an offence has been brought under the provision 

ofPrevention of Corruption Act 1988. In addition, all pending investigation or 

prosecution punishable under Prevention of Corruption Act 1947 can be 

continued and Prevention of Corruption Act 194 7 shall not be bar for 

instituting any investigation. It shall be deemed as if Prevention of Corruption 

Act 1988 has not been passed. After passing Prevention of Corruption Act 

1988, a person charged under the above Act is a competent witness for his 

defense and can give evidence on oath to disprove charges leveled against 

him. 

The appointment of Santhanam committee in 1962 has opened 

the door in the crusade against corruption. After making exhaustive enquiry, 

the committee submitted comprehensive report on all aspects of the problem 

and suggested various steps to curb the menace of corruption. Most of the 

recommendations made by above committee have been accepted. Based on the 

recommendation of Santhanam committee, Anti Corruption Law 

(Amendment) Act 1964 was enacted with a view to make Anti Corruption 

Law more effective and to ensure speedy trial of cases. Prevention of 

Corruption Act 1988 is social welfare legislation which has been enacted to 

remove corruption of public servant. The essential feature of this Act is that it 

makes obligatory for the court to make certain presumption of guilt against 

accused. It is complete departure from normal rule which the prosecution is 

required to prove beyond doubt. The burden of proof is shifted to accused 

instead of prosecution. It was made obligatory to accede minor sentence of 

imprisonment when convicted. By introducing new Act i.e. Prevention of 

Corruption Act 1988 by the parliament, the investigating agency has been 

relieved of the burden of investigation into the source of income. Now the 

burden lies on the accused to prove that the source is lawful. Besides, it has to 

be proved that he had already given intimation to the department about the 

income. Any income which is not lawfully acquired will not come under the 

purview of this provision. Thus illegal income cannot be considered as legal 
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income. So act of legislature has got far reaching consequence and 

investigating agencies can deny its benefits of such claim. 

Prevention of Corruption Act 1988 provides for an offence of 

criminal misconduct in case of public servant. If public servant habitually 

accepts or attempts to obtain any valuable thing without price which he knows 

to be adequate from any person who has or is likely to have some official 

dealing, he is guilty of criminal misconduct. Prevention of Corruption Act 

1988 prescribed punishment from six months up to maximum five years 

whereas Indian Penal Code laid down the maximum imprisonment of three 

years without prescribing any minimum limit. 

Clause (d) (i) of Sec 13 (1) of Prevention of Corruption Act 

1988 provides that if a public servant obtains for himself or for any other 

person any valuable thing or pecuniary advantage, he is guilty of criminal 

misconduct. This offence has not been provided in Indian Penal Code. Motive 

or reward has no relevance for an offence under this clause. It would be 

sufficient if it is proved that the public servant has obtained valuable article or 

pecuniary advantage by abusing his official position. Clause (e) of Sec 13 ( 1) 

of Prevention of Corruption Act 1988 provides that if public servant was in 

possession of disproportionate assets to the known source of income for which 

he could not satisfactorily account for, the court will presume that public 

servant is guilty of criminal misconduct. 

Normally it is the duty of prosecution to prove beyond doubt 

and the accused is not required to prove that he is not guilty. Under Prevention 

of Corruption Act 1988, when it has been established that the accused has 

received any gratification or valuable thing without adequate consideration, 

that the court is bound to presume that the gratification or valuable thing was 

received with motive or reward. The prosecution has to prove receipt of 

gratification by the accused. It is not required to prove anything more. It is up 
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to accused to prove that he had not accepted gratification other than legal 

remuneration. Even the mere receipt of money is enough to raise the 

presumption. Thus before lunching prosecution, one has to rule out a 

possibility of defense put up by the accused person, which if proved may 

amount to preponderance of probability in his favour. The quantum of proof 

expected of the accused is less than that expected that prosecution which has 

to prove the case beyond reasonable doubt. 

The Prevention of Corruption Act 194 7 and Prevention of 

Corruption Act 1988 beget the idea, scope and significance of the word 

corruption in independent India. Four types of matters have been prescribed 

which amount to misconduct. 

1. Habitual acceptance of gratification. 

n. Obtaining valuable thing without valuable grounds 

iii. Misappropriation 

iv. The misuse of position in order to obtain pecuniary advantage. 

The Act was the expression of an effort to eradicate corruption 

in public services. But the Act was no innovation in the sense that certain parts 

of it are founded upon certain section of Indian Penal Code. But Prevention of 

Corruption Act can be termed as more effective provision for prevention of 

bribery and corruption. Five years later, it was felt necessary that certain 

provisions of Prevention of Corruption Act need to be changed for 

strengthening with a view to get speedy justice. Accordingly, Criminal Law 

Amendment Act 1952 came into operation. Indian Penal Code, Prevention of 

Corruption Act and Criminal Law Amendment Act govern concept and 

significations of corruption in administration. They are supportive and 

supplementary to each other. After passing Prevention of Corruption Act 
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1988, the definition of public servant has been changed. The main features 

which form the concept of corrupt Civil Servant in these laws are as follows:-

1. Public servant obtaining valuable thing from citizen in processing or 

business transacted by such public servant. 

11. Public servant taking gratification with respect to an official act. 

111. The present enactment of corruption attaches importance to both 

preventive and punitive aspects 

Under Criminal procedure code most of the offences relating to 

public servants are not cognizable. This provision has been made deliberately 

as the public servants are required to work diligently without fear or favour 

and sometimes in the discharge of their duties; they have to function under 

difficult circumstances. They should not be exposed to harassment of 

investigation conducted by police or CBI. This provision in the Act lays the 

onus of proof on the prosecution but it does not provide punishment for 

various kind of criminal misconduct committed by public servants in the 

discharged ofhis official duties. 

The term public servant as enumerated in Sec 21 of Indian 

Penal Code has undergone major changes which as now being considerably 

enlarged and broad based to include large number of persons or employees 

within the ambit of definition of public servant. The definition of public 

servant under Prevention of Corruption Act 1988 now removes the lacunae 

under Prevention of Corruption Act 1947 and the employees of Nationalized 

Bank could also be covered by introducing Sec 2 ©(iii) ofthe Act. The words 

or an authority or a body owned or controlled or aided by government have 

been added by way of abundant precaution. Definition of public servant has 
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been further enlarged under Sec 2 © (ix) of the Act. Even the office bearer of 

cooperative society of Central and State Government receiving financial aid 

have been brought within the purview of the Act. For the purpose of 

interpretation of public servant, it is stated that public duty is the duty 

performed in which the state the public or community has an interest. A public 

servant is he who holds an office by virtue of which he is authorized to 

perform duty. The post held by him need not be an office of profit. An office 

necessarily implies that there is some duty to be performed. Public duty has 

been defined under Sec 2 ©(viii) and Sec 2 (b) which is very comprehensive 

and detailed provision and makes all persons who hold office by virtue of 

which they are authorized or required to perform any duty in which the state, 

the public or community is interested. Conditions mentioned under the Act are 

to be satisfied. A public servant would have committed a criminal misconduct 

when he habitually accepts any gratification other than legal remuneration as a 

motive or reward from any person. He also commits criminal misconduct 

when he is possession of assets disproportionate to the known source of 

income. But when one commits offence habitually, he shall be punishable with 

imprisonment for a tum of not less than two years which may be extended to 

seven years. He shall also be liable to fine as per Sec 14. 

But where a public servant induces a person by way of money 

or gratification as a reward for service rendered that public servant would have 

committed an offence under the section. A more stringent punishment has 

been provided in the Act to deal with cases exclusively pertaining to abuse of 

position by public servant. In addition to charge of abuse official position and 

consequent pecuniary advantage derived by public servant, an element of 

dishonesty will have to be established against him. Mere error of judgement or 

act of discretion will not be enough on the part of government servant but his 

willful abuse of position which resulted in undue benefit to him will have to be 

proved. Prosecution should also establish dishonest intention on the part of 

public servant. The court requires some more concrete evidence to infer 

dishonest intention; mens rea is a essential ingredient of statutory criminal 

offence. 
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Sec 13(2) of Prevention of Corruption Act 1988 prescribes 

punishment of disproportionate assets and court can impose fine. However, the 

discretion of the court to impose sentence less than one year has been deleted. 

If court convicts a public servant for possession of disproportionate assets, a 

minimum sentence of one year has to be imposed. Integrity in public service is 

most vital to any country, particularly developing country like India. 

Prevention of Corruption Act 194 7 and its amendment 1964 vide Sec 5 (3) and 

Prevention of Corruption Act 1988 imposes onus on the public servant to 

prove that his assets which were suspected to be disproportionate to the known 

source of his income were satisfactorily not acquired by dubious means or 

corrupt practices. If the accused persons cannot satisfy for possession of assets 

disproportionate to the known source of income, the court shall certainly 

presume that the accused person is guilty of criminal misconduct and that he 

has amassed wealth by corrupt and dubious means. This law has been made 

more stringent by making possession of disproportionate assets a criminal 

offence. The possession of disproportionate assets is a substantive offence by 

itself. 

As per Sec 17 of Prevention of Corruption Act 1988, a police 

inspector in Delhi, an Assistant Commissioner of Police in Mumbai, Kolkata, 

Chennai and Dy. Supdt. Of Police in elsewhere can investigate offence 

punishable under Prevention of Corruption Act 1988. But it has been observed 

by Central Vigilance Commission that provision of Prevention of Corruption 

Act do not commensurate with the level of corruption prevalent in the country 

mainly due to either there is no CBI Branch or the people are hesitant to take 

initiative in arranging traps provided a person give written complain or 

approach local police or CBI in conducting successful trap. Secrecy should be 

observed and CBI should complete documentation within two months and 

make available legible photocopies of our documents to disciplinary authority 

for purpose of disciplinary proceeding. 
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With the passing of Prevention of Corruption Act 1988, the 

existing anti corruption laws have been made more effective and strengthened. 

In order to combat menace of corruption effectively, existing provisions have 

been streamlined. The definition of public servant has been widened. Offences 

under Indian Penal Code have been incorporated and penalties for committing 

offence have been enhanced. Order of trial court upholding prosecution shall 

be final. Provisions have been made for day to day trial of cases so that the 

proceeding could be expedited. Minimum punishment of imprisonment has 

been introduced suitably by amending the Act. Alternative punishment 

provided in Indian Penal Code has been dispensed with. 

Sec 7 of the Act provides that if public servant accepts or 

agrees to accept any gratification as a motive or reward to show favour or 

disfavour to a person, it shall be punishable with imprisonment which shall not 

be less than six months but may extend to maximum period of five years. 

Imprisonment of not less than six months has been made mandatory and 

compulsory. The courts will have no discretion in this regard and fine is no 

more optional before the courts. 

During December 2008, Parliament amended Sec 13 of 

Prevention of Corruption Act 1988. Such amended provision has made the job 

of prosecuting agencies more difficult. As per existing provision of Prevention 

of Corruption Act 1988, public servant had to declare asset to his superior if 

his properties obtained disproportionate to his known source of income. The 

burden of proving the acquisition of such property has been deleted and after 

amendment the onus is on prosecuting agencies to prove that accused public 

servant has accumulated assets beyond known source of income. 
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S. REPRESENTIVE OF PEOPLE ACT 1951: 

Representative of People Act is required to be strengthened. 

The incongruities of Sec 8 of above Act should be eliminated. Persons 

convicted for offences like murder, rape other serious offences should be 

permanently disqualified from contesting election. Liberalization of economic 

policy will not only give an impetus to the economy but will also strike at the 

cord between business and politics. The Industrialist did not carry favour to 

the politician for permits, contract and license. The Industrialist should take a 

lead and declare the contribution and donation made to the political parties. 

Tata and Birla group have set up example by setting up trust to fund the 

election in transparent and accountable manner. 

Though Representative of People Act mandates declaration and 

submission of party account, it has failed in achieving transparency as window 

dressing is adhered to. Political parties should accept subscription by way of 

cheque instead of cash. Supreme Court direction in Union of India v. 

Association for Democratic Reforms4 should be followed and implemented in 

letter and sprit. Legislature both Centre and State should discourage to protect 

corrupt politician. The role of legislature is to protect and follow the 

constitution instead of subverting the constitution. Every political party should 

not give nomination to tainted person. Any political party having such person 

should be banned. All political parties should avoid unfair means in the total 

election process. 

It is known to everybody that why political parties field 

criminal element for standing in election. It has been observed that criminal 

with muscle power win the election which results into the loss of clean 

candidate. In this way, criminals win in every election. Do we expect true 

democracy by electing criminal people? Does it reflect the true will of citizen? 

4 AIR 2002 SC 2112 
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Representative of People Act only prohibit candidate convicted of certain 

offences but Election Commission cannot prevent under trial prisoner. Even 

candidate who have been convicted by trial court and its appeal is pending, are 

being allowed to stand in the election. There have been number of instances 

that under trial prisoners have contested election while in prison and won the 

election. Surprisingly political parties have not taken any steps to stop such 

malpractices. But in order to cleansing society from virus of corruption, under 

trial prisoners what ever be the gravity of offence should be debarred for 

standing in election either in Parliament or State Legislative Assembly or any 

other local body established by law. 

T. ROLE OF UNITED NATION: 

It has been reported that near about $1500 billion has been 

deposited in Swiss Bank by Indians which is equivalent to rupees 675000 

crores. It is evident that one parallel economy is running in the entire country. 

Suitable legislation should be made to bring back above black money from 

Swiss Bank with a view to utilize above money to meet social needs of general 

people of the country. It is surprising to note that United Nation Convention 

against corruption was held in 2003. Art 51 of treaty helps to return the assets. 

India is signatory to the treaty but Government of India has not ratified the 

agreement, although other countries like USA and UK have ratified it. So 

question may come? Does it indicate that government is not serious in curbing 

corruption from the society? 

U. INDIAN PENAL CODE 1860: 

During 19th Century, British Government passed Indian Penal 

Code 1860 to construct proper legal criminal system. By the end of 20th 
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century, India had created number of offices promulgating anti corruption 

measures such as administrative vigilance division in the department of 

personnel and training, CBI Vigilance unit in the ministry, department of 

government of India and eve. Prevention of Corruption Act 1988 which 

modified Indian Penal Code is the main source of substantive anti corruption 

law. Indian Penal Code 1860 acts as main instrument for checking crime and 

administration of justice. Prevention of Corruption of Act replaced Art 161 to 

165 A of Indian Penal Code remain essentially unchanged from that in earlier 

penal code. Generally public servant commit corruptive act by exchanging 

official act or favour for any gratification. 

V. SERVICE LAW ON CORRUPTION: 

Corruption laws must have wider ambit. An enqmry 

departmentally conducted is called domestic disciplinary proceeding. Question 

is elaborate drill of step by step process is laid down rules which is to be 

faithfully followed before penalty can be imposed on official concerned on the 

charge of misconduct and breach of rules in serious charges of criminal nature. 

It is quite obvious that where corruption charges could be established in court 

oflaw, the department concerned would not bother to first test the same by the 

own disciplinary proceeding so that when these are considered against official 

and were dismissal or removal from service could be the only penalty, the 

same official may be proceeded under relevant provision of Anti Corruption 

Act for conviction. A civil servant is straight way charged with criminal 

offence and prosecuted. He is then being convicted by court and dismissed 

from service by separate order. Dismissal from service following conviction 

even on such lesser offence is based on the rules of civil service. Such a 

dismissal by department concerned could not be disputed or contested in the 

court of law on the ground of civil penalty did not proceed on the basis of 

enquiry or in the other hand if conviction itself is set aside on appeal it may 

enquire disciplinary authority to withdraw its dismissal order but then it can go 
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ahead at once to impose the same penalty for same offence by following full 

fledged enquiry procedure if materially on departmental records would justifY 

such a finding of guilt. Here too, if the setting aside of conviction or appeal 

has been made on clear cut ground of entire charge having been phony affairs 

or prejudice department will have to steer claim of that entire field it can 

before launching disciplinary proceeding on the same charge of corruption. 

Why should department proceed to handle such an offender instead of always 

i) Going to court on charge sheet of corruption 

ii) Securing his conviction and then issuing order of dismissal. We could 

say that where the department does not go to court, it means it does not 

have viable case from the point of view of adequate evidence l.that 

civil servants so handled is intended to be dropped down cheaply 

because after dismissal, he may not be prosecuted on the same 

corruption charge where he will have been deprived of his status being 

civil servant. 

It is imperative therefore to denounce and formulate a policy 

and lay down law that a viable corruption charges a civil servant necessarily 

be prosecuted straight way in the court of law so that corrupt person face 

consequence of crime alleged against them and properly proved. But such a 

law should also provide that where acquitable are the outcome or where 

conviction are set aside, further departmental proceeding launched in the style 

of inquisition. The principles of jurisprudence against onslaught of panel law 

but honoured and practices as living entity. 
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W. DELHI SPECIAL POLICE ESTABLISHMENT ACT 1946: 

Delhi Special Police Establishment Act 1946 was passed by 

Parliament giving power to investigate certain offences committed by public 

servants. Prevention of Corruption Act 194 7was passed for effective 

Prevention of bribery and corruption and making the offence as criminal 

misconduct. It was felt that there should be central investigating agency for 

exclusively investigating important cases of hoarding, profiteering 

consumption and bribery etc. It derives its police power from DSPE Act 1946 

and Central Government is empowered to extend its power and jurisdiction. 

During war, special police establishment dealt with cases of 

bribery and corruption mostly within in work and supply department of the 

government. In 1946, Parliament passed Delhi Special Police Establishment 

Act which replaced Special Police Establishment with DSPE gave it legal 

sanction and switched its superintendence from the war and supply department 

to Central Government. CBI was the successive police organization to Delhi 

Special Police Establishment. 

X. CENTRAL VIGILANCE COMMISSION ACT 2003: 

In pursuance of judgment passed by Apex Court in Vineet 

N arain Case, Central Vigilance Commission Act was passed in 2003. After 

passing above Act, Central Vigilance Commission has become statutory body. 

Prior to that, it was non statutory body. United General Assembly passed 

resolution in 2003 adopting United Nation Convention against Corruption. 

The Government of India though signatory to the above convention has not 

ratified it. Government of India has ignored some of the provisions contained 

in Art 6, 30 & 36 of United Nation Convention against corruption. Moreover, 
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Central Vigilance Commission Act 2003 conflicts with Art 30 of United 

Nation Convention against corruption. 

Y. LOKPAL BILL 

A fast unto death campaign initiated by social activist Mr.Anna 

Hazare for drafting Jana Lokpal Bill received overwhelming response 

from different section of people throughout India and Indian people 

residing abroad. Anti corruption campaign initiated by Mr.Hazare ended 

after 98 hours fasting on 09.04.2011 when Government of India issued 

Gazette notification for constitution of 10 members committee. Out of ten 

members, five belongs to Central Government and remaining five 

members belongs to Civil Society Group. Sri Pranab Mkherjee union 

Finance Minister has been appointed as Chairman of drafting committee. 

Under present Lokpal Bill, Lokpal 1s neither authorized to 

investigate against Prime Minister nor does it has jurisdiction over 

Parliamentarian and said Bill will not have any power to enquire into the 

matter suo moto unless it is routed through Speaker of Lok Sabha or 

Chairman of Rajya Sabha. Present Lokpal cannot receive complain of 

corruption directly from public. It is merely an advisory body and its 

recommendation is not binding in nature. Such Lokpal can be compared 

with toothless tiger that cannot bite at all. 

Lokpal Bill is pending since last 43 years and said Bill has been 

cleared by union Cabinet on 28.07.2011. The main feature of Lokpal Bill 

though not Jana Lokpal Bill, is that setting up the institution of Lokpal to 

prove allegation against union Minister or Group A Officer and above 

without having to obtaine any sanction have been included. The Bill to be 

introduced in the Parliament very shortly. This Bill keeps out Prime 
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Minister, Judiciary and the conduct of Member of Parliament's in 

Parliament from its purview. It also does not include Officer's below 

Group A. Lokpal has not provided for establishment of Lokykta in the 

State. The above Bill has not also included any provisions to bring back 

black money deposited in different foreign banks. 

Lokpal Bill will have its own investigation and prosecution but 

it has no power to prosecute. The bill also provides power for enquiry into 

the allegation of corruption against Prime Minister after he/she vacates 

office. Lokpal will comprise a chairperson and eight other members. Fifty 

percent of them will come from judicial wing. Lokpal will have five years 

terrm and would be removed by the President on the reference of Supreme 

Court. The Bill so cleared by union Cabinet has been rejected by Civil 

Society Group headed by Mr.Anna Hazare. So time has come to union 

Cabinet to decide issue as raised by Civil Society Group keeping in view 

of the fact that India is reported to have been placed in 87th Rank as per 

Corruption Perception Index 201 0 as surveyed by Transparency 

International. 

SUM UP:-

Corruption whether on the part of politician in power or 

civil servants must be sternly dealt with whatever cost we pay for it. 

Government of India has set up so many committees and commission in order 

to eradicate corruption from the society. The only thing lacking is strong 

determination and courage to adopt some of the valuable suggestions made in 

these reports and to execute them with iron hand. The people who are growing 

under poverty and rolling in the dust will breathe sigh of relief, when corrupt 

official through out the country will be paraded with handcuff in broad day 

light and this exercise will create sense of horror in the minds of official. So, a 

common standard of morality and value education are sine qua non for curbing 
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corruption from the society. Cleansing corruption should start from higher 

echelons. 

Santhanam committee recommended that preventive measure 

should be taken to reduce corruption in effective manner in the following way. 

In order to purify and to maintain transparency in the administrative set up, 

following steps are recommended 

1. To make detailed examination of existing organization and procedure 

with a view to eliminate scope of corruption and malpractices. 

2. To make surprise inspection and detect existence of corruption. 

3. To keep watch on offences of doubtful integrity and to prepare update 

agreed list with assistance of CBI 

4. To follow strictly service conduct rules m respect of integrity and 

fairness. 

5. Proper declaration should be made in respect of property both movable 

and immovable gift in the name of spouse. 

6. High administrative post should be manned by men of high integrity. 

Men with doubtful integrity should be eliminated. 

7. Bonafide complain should be protected from harassment. 
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8. It should be ensured that delay practice 1s not adopted by charged 

official. 

In order to remove corruption from Railway Organization, 

Government of India constituted Railway Enquiry Committee on 194 7 to 

make general survey of working of Railway. The said committee was headed 

by Sri H.N.Kunzru and subsequently Sri J.V.Kripalani was appointed as 

Chairman since Sri Kunzru was appointed as Member of States Re

Organization Commission. The above committee expressed view that evil was 

there and should be tackled. The said committee highlighted corruption and 

inefficiency of police administration which have direct relation on the 

problems of corruption in Railway. 

Administrative Reforms Commission headed by Sri V eerapa 

Moily in its 4th report on ethics in governance submitted to Prime Minister on 

12.12.2007. The said report recommended that Lok Pal be given constitutional 

status and should be renamed as Rastriya Lok Yukta. The recommended steps 

to bring about transparency and accountability in the government at all level in 

order to curb the menace of corruption. The commission further recommended 

the abolition of scheme such as Member of Parliament Local Area 

Development Scheme and Member of Legislative Assembly Local Area 

Development Scheme and laid down ethics of civil servants. 

Election Commission of India has taken some steps to control 

criminalization of politics. The said commission has not allowed convicted 

people for contesting election to the Parliament and State Legislative 

Assembly. Besides, the omission has compelled political leaders involved in 

crime to disclose all charges pending against them and directed them to settle 

cases. 
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Both Prime Minister and Chief Justice of India laid special 

emphasis and delivered speech during April'2008 for setting up special courts 

to tackle quickly the menace of corruption in public life. Chief Justice of India 

suggested to establish special courts to deal with corruption related cases and 

Prime Minister agreed with the said proposal. Both Prime Minister and Chief 

Justice of India were addressing a conference in presence of all Chief Minister 

and all Chief Justice of All States throughout India. Government of India felt 

that antigraft laws need to be amended. Chief Justice of India pointed out 

delay in granting sanction to prosecute corrupt public servant. Mr.Veereappa 

Moily Union Law Minister also referred to Santhanam Committee on 

Prevention of Corruption which had remarked that Art. 311 of constitution of 

India as difficult to deal effectively with corrupt civil servants. 

A Committee headed by Sri V.S.Malimath former Chief Justice 

of Kerala High Court appointed by Government of India submitted its report 

on 2003. The said committee suggested that Criminal Justice System should 

aim finding truth but not just shift through evidence to see whether 

prosecution has established guilt beyond reasonable doubt. The committee 

recommended that concept of proof beyond reasonable doubt which is 

gateway route of offenders be done away with. 

Apex Court by its order dated 27.01.011 asked Government of 

India as to what steps have been taken against individual or firm having 

foreign account. The above direction has been issued on the basis of public 

interest litigation filed by Mr. Ram Jethmalini eminent advocate of Supreme 

Court. Apex court further directed Government of India not to restrict the 

problems on the aspect of tax evasion only and also expose source of money 

which might have originated from antinational activities. Apex court sought 

for reply from Government of India, Reserve Bank of India and Central 
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Vigilance Commission on public seeking direction upon Government of India 

to ratify United Nation Convention against corruption adopted in 2003. 

Parliament expressed grave concern over rampant corruption 

amongst public servant which has become major cause of demoralizing 

society as a whole. Corruption has entered in every sphere of society and it 

affects social, political and economical strata of state and also destroys 

democratic value. General Law of the country has been made more stringent 

following recommendation of Santhanam Committee and Civil Service 

Conduct Rule has been greatly modified to accommodate many more new 

situation uncovered by the rule. In order to check against unauthorized 

accumulation of wealth and property by public servants revised form of 

property return both movable and immovable have been introduced in the 

whole revised CCS (Conduct) Rules 1964 and All India Service Conduct Rule 

have been more stringent. 

Malimath Committee has recommended presumption of 

innocence and burden of proof. There is no provision in Indian Evidence Act 

prescribing particular on different standard of proof in criminal cases. 

Indian Courts usually follows standard of proof laid down in 

English Law i.e. beyond reasonable doubt. But in several countries, the 

standard is proof of preponderance of probability. In order to make effective 

conviction, the committee after careful evaluation of standard of proof 

recommended in its place a standard of proof lower than that of proof beyond 

reasonable doubt and higher than the standard of proof on preponderance of 

probabilities. 
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Parliament took initiative by passing Right to Information Act 

2005 in order to combat corruption from the society with a view to bring 

transparency and democracy requires an informed citizen and transparency of 

information which are vital to the functioning and also to curb corruption and 

to hold government and their incumbent accountable to be governed. 

Parliament passed above statute which has provided sufficient opportunity to 

the citizen of India to know the detail functioning of Government of India. To 

deal with corruption amongst public servant, parliament enacted new Act i.e. 

Prevention of Corruption Act 1988. It is quadruplicate legislation as it contains 

provision of Prevention of Corruption Act 194 7, Sec. 161 to 165 of Indian 

Penal Code, Criminal Law Amendment Act 1952 and Criminal Law 

(Amendment) Ordinance 1944. The New Act i.e. Prevention of Corruption 

Act 1988 aimed to consolidated and amend the law relating to prevention of 

corruption and the matters connected therewith. 

The definition of public servant has been widened. With the 

interpretation of Sec. 21 of Indian Penal Code, large number of employees 

would come under the purview of public servant. With the new interpretation, 

employees of Nationalized Bank, Member of Parliament and Member of 

Legislative Assembly would come under the purview of public servant. 

Parliament has recently passed Right to Education Act 2009. 

This Act provides free and compulsory education up to class VIII and has 

become fundamental right of every child in the country. All children 

irrespective of gender and social status will gate free education. With the help 

of education, they can determine which is right or wrong. This is why 

education is necessary for eradicating corruption from the society because 

public servant and political leader take the opportunity to exploit general 

people due to lack of education. In 1997 Parliament adopted restoration of 

values and in house procedure for accountability and. in house procedure for 
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taking suitable remedial action against judges who by their act of omission or 

commission do not follow universally accepted value of judicial life. 

Government of India intends to come with a comprehensive Bill to deal with 

complain of corruption against judges. Union law minister Mr.Veerepa Moily 

said that government would not like to see any tainted person become judges. 

There has been demand from political parties that appointment of judges 

should revert back to the government. He indicated that comprehensive Bill to 

deal with corruption complains against judges of higher judiciary may be 

placed in Parliament. Judges Enquiry Bill 1968 deal with impeachment of 

judges but nothing else. He further remarked that it should be replaced by 

comprehensive judge's standard and accountability Bill. Because 

impeachment of judges was the sovereign right of Parliament and it would 

continue even after new bill comes into effect. 

After passing Prevention of Corruption Act 1988, the definition 

of public servant has been enlarged. With the passing of Prevention of 

Corruption Act 1988, the existing anti corruption laws have been made more 

effective and strengthened. In order to combat menace of corruption 

effectively, existing provision have been streamlined. The definition of public 

servant has been widened. Offences under Indian Penal Code have been 

incorporated and penalties for committing offence have been enhanced and 

order of trial court upholding prosecution shall be final. Provisions have been 

made for day to day trial of cases so that proceeding could be expedited. 

Minimum punishment or imprisonment has been introduced suitably by 

amending the Act. Alternative punishment in Indian Penal Code has been 

dispensed with. 

During December 2008, Parliament amended Sec 13 of 

Prevention of Corruption Act 1988. Such amended provision has made the job 

of prosecuting agencies more difficult. Burden of proving the acquisition of 
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such property has been deleted and after amendment, the onus is on 

prosecuting agencies to prove that accused public servant has accumulated 

assets beyond known source of income. 

After four decades, Lokpal Bill has been approved by Union 

Cabinet during last week of July 2011. The said Bill has provided setting up 

the institution of Lokpal to prove allegation against Union Minister's and 

Group A Officer's and above. But the said Bill has not included Prime 

Minister, Judiciary and conduct of Member of Parliament in Parliament. It has 

also not included the officer's below Group A level. Lokpal has been provided 

power to enquire into the allegation of corruption against Prime Minister after 

he/she vacates office. 
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ROLE OF JUDICIARY IN CURBING CORRUPTION 

OVERVIEW: 

Chief justice of India Mr. K.G.Balakrishnan favored 

statutory provision for seizure of illegal properties and assets of 

government officials convicted in corruption cases. He also wanted 

specialist team of lawyers to ensure that they progressively develop 

expertise in presenting corruption cases. If a public official amasses 

wealth at the cost of public, then the state is justified in seizing such 

assets. Chief Justice of India said at national seminar during Septembor 

on fighting crimes related to corruption. "One prominent suggestion is 

the inclusion of statutory remedy that will enable confiscation of 

properties belonging to persons who are convicted of offence under 

Prevention of Corruption Act", Chief Justice of India said. He further 

said that "procedural delay like granting sanction and difficulty m 

marshalling large number of witness were the major hurdles m 

achieving meaningful convictions when anticorruption agencies was 

already finding it difficult to grapple with 9000 pending cases due to 

shortage of designated courts". It is necessary that there should be a 

speedy manner of granting sanction. The prosecution becomes 

ineffective if the sanction is granted after six to seven years, he said. 

Justice Balakrihnan expressed deep concern that CBI relies on large 

number of witnesses in the corruption related matter instead of coming 

out with solid witness which unnecessarily prolongs the trial of cases 

for three to four years. "Instead of having eight to ten witnesses, 

emphasis should be on hearing on one solid witness to prove the case", 

he said. 
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Chief Justice of India Mr.K.G.Balakrishnan delivered 

keynotes address at National Summit Organized by foundation for 

restoration of national values on I 8.11.2008 at India habitate centers 

New Delhi. 

As reported, Chief Justice of India said that corruption 

is the violation of human rights. The question comes in the summit i.e. 

the restoration of national value and whether decision on abstract ideas 

will serve any constructive purpose. However, after going through the 

programme schedule and the writing of Swami Bhoomananda Tritha, 

these doubts were quickly dispelled. There is clear focus on evolving 

specific measure for instilling values in public as well as private life 

and the impressive list of speakers consist of those who have led by 

personal example in their respective fields. Chief Justice of India 

emphasized firstly corruption in public institution secondly the means 

used for conflict resolution in our society. He has given special 

emphasis that these two themes in particular since they have direct 

bearing on the common understanding of citizenship on morality. 

Chief Justice of India has further remarked that corruption is identified 

with any person or institution who misuses the power and discretion 

conferred on the same. Ordinary citizen face unnecessary problems in 

their routine interaction with government agencies. Practices such as 

acceptance of favor or misappropriation of public fund have actually 

come to be described as perks for holding public office and 

employment. Admittedly the extent of corruption may have link with 

increasing disparity between pay scale offered in the public and private 

sector. However pervasive culture of graft provokes pessimism about 

the quality of governance. 

It is true that a judge is certainly not a knight errant 

roaming at will in pursuit of his own ideal of beauty or of goodness. 

But he cannot be a silent spectator to the destruction of legislative 
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supremacy. Some critics are of view that this is judicial activism but in 

common people, it is judicial dependence on the part of common 

people and such type of judicial dependence has created a salutary 

impact and it has provided a safety valve to general people against 

arbitrary action on the part of executive and legislature. With the help 

of judiciary, corruption related cases such as various scam, scandals of 

political executive and bureaucrats have been exposed and offenders 

have been booked which has created faith amongst ordinary people. It 

is surprising that both legislature and executive often tend to forget that 

all organs of states are under obligation to provide justice to people in 

general. Due to non functioning or mal functioning on the part of 

executive, judicial dependence have been increased though it is termed 

as judicial activism. It is indispensable that nation must have judges 

who are independent and constructive. 

The framers of Art 32, 226 and 141of constitution of 

India provides power to higher judiciary for dispensing justice to 

widest sense and not to limit itself to review circle otherwise 

independent judges have never hesitative to perform in the interest of 

justice which may be called as act of judicial engineering. 

In 1615 Chief Justice Coke of England had ruled that function and 

power of courts were not only to correct errors but all acts of 

misgovemance so that no wrong can be done. It is unfortunate that all 

organs of State are over politicized and atmosphere prevailing in the 

entire country, the court must act effectively without fear or favor to 

ensure that constitution and law of land are not violated. 

A. CODE OF CONDUCT OF JUDGES: 

Chief Justice of India has recommended that any 

judicial officer who is unfit, ineffective, and incompetent or has 
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doubtful integrity may be retired from service. In a communique with 

Chief Justices of all High courts throughout India, Chief Justice of 

India during December 2009 said "with a view to provide that Judicial 

Officer who is unfit, ineffective, incompetent and has doubtful 

integrity may be retired from service even before his continued 

ability's assessed in terms of direction of Supreme Court in all India 

judges association case. Chief Justice of India further said that if such 

procedure is implemented in right earnest, such provision will keep 

deviant behavior in check besides getting rid of those who are found to 

be indolent, ineffective or with doubtful integrity. A review on the 

lines of provision contained in rule be carried out firstly when judicial 

officer attain the age of 55 years. This would be in addition to 

assessment being carried out at the age of 58 years in terms of 

direction of Supreme Court in all India Judges Association Case. 

It has been reported that judiciary best exemplies the 

problems allegation of corruption even in higher judiciary has 

demonstrated that very little has been done to initiate much needed 

reforms. During November 2006 Chief Justice of India appealed to all 

Chief Justices of High Courts to take appropriate steps to weed out 

Judges of subordinate courts found to be indolent, infirm or with 

doubtful integrity. This exercise is laudable but corruption in the entire 

judicial system is real and poses clear and present danger to judicial 

independence. These are few studies that describe corrupt practices and 

analyze the impact of entrenched corruption on the development of 

judiciary in demo crating country. Low compensation and weak 

monitoring system are traditionally considered to be main causes. But 

there are other systematic factors, procedural complexities in the 

provisiOn of public services, administrative inefficiency, lack of 

transparency in judicial appointment and delay in filling vacancies 

especially in High Courts and subordinate courts. This fastens corrupt 

practices and endangers inefficiency in the administration and 
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dispensing of justice. Let's take West Bengal as case study and make 

some statistical comparison. A vail able data and descriptive sources 

indicate that State Judicial Health is unsound. Immediate remedial and 

revolutionary steps are needed unless it is to become mockery of 

institutional design the founders of constitutional envisaged. 

B. ESTABLISHMENT OF SPECIAL COURT: 

Both Prime Minister and Chief Justice of India made 

strong speech on 20.04.2008 for setting up special courts to tackle 

quickly on the menace of corruption in public life. Ascertaining that 

corruption poses challenge to both government and judiciary, Prime 

Minister said Chief Justice of India suggested to establish special 

courts to deal with corruption cases and Prime Minister also agreed 

that there urgent need to do so. This will instill greater confidence in 

our Justice delivery system at home and abroad. Chief Justice of India 

stressed the need for quick disposal of cases registered under 

Prevention of Corruption Act and favored creation of special vigilance 

courts. Despite repeated efforts, allocation of fund for starting new 

courts is not encouraging, Justice Balakrishnan said. His Lordship 

asked State Governments to start more special courts to dispose of 

corruption related cases. Prime Minister and Chief Justice of India 

were addressing a conference of all Chief Minister and all Chief 

Justices of all High Courts all over country. After establishment of fast 

track Courts, we could dispose of large number of such cases. Even 

then numbers of courts are not sufficient to dispose of the cases. Mr. 

Justice Balakrishnan said. Both Chief Justice of India and Prime 

Minister expressed serious concern over range of issue including 

mushroom pendency of cases in the county's courts abysmal existing 

infrastructure of courts and severe problems be setting the Judicial 

architecture and delivery of justice to common people. While stressing 
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the nod of serious Judicial reforms at various levels, Chief Justice of 

India demanded higher budgetary allocation to set up new courts to 

combat pendency of cases saying the present allotment is grossly 

inadequate. We have got an independent judiciary. We received rebuke 

from public to many things to which we are not responsible. Chief 

Justice of India said referring to the limitation under which judiciary 

works. Backing judicial reforms, Chief Justice of India said adequate 

laws, institutional mechanism and sufficient infrastructure were also 

needed. 

Chief Justice of India by his letter dated 07.09.2008 

had requested government of India to set up additional special courts to 

deal with corruption related cases. He also said that National case 

management system was being developed in Bhopal to guard against 

judicial delay. He also further said that government should undertake 

administrative reforms to deal with monitoring cases in courts. Lack of 

good and proper governance adds to the number of cases coming to 

courts. Chief Justice of India repeatedly stressed for appropriate 

increase in the number of judges and better financial commitment from 

government for upgrading judicial infrastructure to tackle the problems 

of judicial delay. Besides, large numbers of cases are pending 

throughout India in different courts. According to conservative 

estimates, there are I 05 judges per million populations.Morethan 

46000 cases are pending before Supreme court 36 lakhs cases are 

pending before different High courts throughout India and more than 

2.5 crores cases are pending before Ld.subordinate courts throughout 

India. Besides, large number of cases is pending before different 

tribunal and quasi judicial bodies. 

As on April 2008, Calcutta High Court accounts for 

283273 cases out of 36 lakhs cases pending in different High Courts 
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throughout India. On the other hand, number of pending cases of all 

subordinate courts throughout West Bengal account for 2194631 out of 

total 2.5 crores cases pending in different subordinate courts 

throughout India. The high incidence of pending cases especially in 

West Bengal is due to lack of attitude of High Court which are 

responsible for administrative supervision of lower courts towards 

filling of vacancies in the rank of District Judges. It is to be mentioned 

in this connection that sanctioned strength of Calcutta High Court is 58 

but the man on roll is 40. The picture in state subordinate judiciary is 

even more dismal. West Bengal ranks 4th in the list of States where as 

vacancies of District and Additional District Judges are very high as 

204 as on April 2008. As far as West Bengal is concerned, the 

problems of pending cases will be compounded by next year out of 204 

courts and 12 temporary courts, one third are functioning. By the end 

of 2008, there have been 26 vacancies in District and Additional 

District Judges level. This will undoubtedly choke the already clogged 

justice delivery system. In 2002, Supreme Court desired that in every 

state people judge ratio should be 100000: 50. During last six years, 

State Government has not taken steps to increase the number of 

subordinate courts to match population growth. The result has been 

piling up the cases. Add to the woes of West Bengal Judicial Officers 

who have to clear examination for every promotion. Some West 

Bengal Judicial Officers are of view that this contributes to corruption 

because for next level busy they themselves preparing for examination 

rather than dealing Judicial works. 

C. CORRUPTION IN HIGHER JUDICIARY: 

lt has been reported that Ex Chief Justice of India Mr. 

K.N.Singh remarked on the unfortunate controversy regarding Chief 

Justice of Karnataka High Court Mr.Dinkaran on charge of corruption. 
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He remarked that allegation against sitting Chief Justice of Karnataka 

High Court was worse to learn that charges are being investigated by 

collector of District. Such exercise has damaged the credibility and 

image of entire Judiciary. 

It has been reported that an open court will hear 

Provident Fund corruption case involving lone Supreme Court Judge, 

13 serving and retired High Court Judges and other both serving and 

retired District Judges, the apex court decided. The move followed 

calls from transparency and several petitioners that demanded thorough 

probe into allegation that the judges defrauded the Ghaziabad court 

treasury for rupees 2.3 crores scams. "Every one was unanimous that 

the matter should be heard m court". Solicitor general 

Mr.G.E.Vahanvata said minutes after closed down hearing afternoon. 

Open court hearing means the public can be present and the media can 

report the proceeding though the court might at later stage decide in 

chamber proceeding, where only lawyers are allowed. Former Law 

Minister Mr.Shanti Bhusan said that open court hearing is important as 

public got to watch the proceeding and see how decision is taken. It 

will instill a sense of confidence in the public. Another petitioner 

transparency International also called for CBI probe or one by police 

officer of unimpeachable character if the Judiciary wanted to nip 

growing perception that it was closing rank and trying to brush the role 

of Judicial Officer under the carpet. Ghaziabad police have already 

filed FIR against 82 lower court staff for allegedly siphoning of rupees 

7 crores from Provident Fund Employees. But no FIR has been 

registered so far against apex court Judge, 7 High Court Judges and 10 

District Judges. Now FIR has been lodged against 6 retired High Court 

Judges and 2 retired District Judges alleged to be involved in the scam. 

District police had written to Chief Justice of India seeking permission 

to go ahead with investigation against accused judges. Chief Justice of 

India has since allowed the cops to send questionnaires to judges 

outlining specific charges against them. He said that he would permit 
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interrogation those judges whose answer was unsatisfactory. A 

corruption case against former Chief Justice Madras High Court who 

was later elevated to Supreme Court was heard by apex court which 

ordered enquiry. Justice V.Ramaswami was found guilty and 

recommended action but Parliament motion to impeach him fell 

through. 

Supreme Court made it clear that it would not tolerate 

increasing corruption in the Judiciary when for the first time it allowed 

CBI to interrogate sitting Judges of High Court whose names have 

been cropped for judges scam. This is the first time in India where 

sitting High Court Judges will be subjected to police investigation. 

According to earlier Judgement, Veera Swami v. Union of India 1
, it 

was held that the need for preserving the independence of judiciary and 

the fact that Chief Justice of India being the head of judiciary is 

primarily concerned with the integrity and impartiality of the judiciary, 

the court has directed that Chief Justice of India is required to be 

consulted at the stage of examining the question of granting sanction 

for prosecution. Accordingly Chief Justice of India accorded 

permission to interrogate setting Punjab & Haryana High Court Judges 

who have been named in the scam. CBI got permission after taking 

over investigation of scam in which former Advocate General of 

Haryana Mr.Sanjib Bansal is in jail custody for his alleged 

involvement in the delivery of rupees 15 lakhs at the resident of Mrs. 

Justice Nirmalzeet Kaur. She immediately called police and also 

informed Chief Justice of High Court about the attempt to bribe her. 

Mr. Bansal had informed during investigation by CBI reportedly 

confessed that he was regular conduit between Mr. Justice N.Yadav 

and Mr.Rabindra Pal Singh. Supreme Court on 09.09.2008 asked Uttar 

Pradesh Government to inform court within two weeks if it is 

agreeable to CBI on enquiry involving rupees 7 crores GPF scam of 

1
( 1991) 3SCC.655 
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Ghaziabad District Court in which 36 judges including lone Supreme 

Court Judge have been named as beneficiaries. A bench consisting of 

Justice Dr. Arijit Paswat, Justice V.S.Sirpurker and Justice 

G.S.Singhvi sought response from State Government on the issue as its 

consent is necessary before ordering CBI probe. Supreme Court passed 

order on 23.09.2008 in multi crore Ghaziabad court treasury scam. 

Earlier probe orders were administrative in nature issued by judges 

who headed court adalat where allegation surfaced and FIR filed in 

local police station at Ghaziabad against accused lower court staff on 

having siphoned off crores of rupees from employees Provident Fund 

in between 1995 and 2001. At least 13 High Court Judges and lone 

Supreme Court Judge were said to have received favor. FIR named 82 

people in connection with withdrawal of money from treasury. 

Division bench led by Justice Dr.Arijit Paswat directed CBI to take 

over proof from Uttar Pradesh police. The order came after it heard 

argument from local lawyer Mr.Nahar Singh Yadav on behalf of local 

Bar Association which filed Public Interest Litigation. Supreme Court 

asked CBI to take all records related to the case immediately. The 

agency was directed to microfilm the documents to prevent tampering. 

CBI has been directed to submit report within three months and no 

limitation has been imposed to probe the scam related matter. The 

bench also clarified in its earlier judgment barring registering of FIR's 

applied in sitting or retired judges and it would be decided whether 

FIR's should be registered once if received CBI report. 

In another case, in an enquiry, it is held by Chief Justice 

of India that Mr. Justice Soumitra Sen. of Calcutta High Court was 

allegedly found to have indulged in financial misconduct pnor to 

elevation of High Court Judge in December 2003. Mr. Sen. as 

practicing advocate is said to have received rupees 32Lakhs as court 

appointed receiver in 1993 in a law suit between Steel Authority India 

Limited and Shipping Corporation of India in which he is accused of 

depositing in his personal account. Acting on Chief Justice of India's 
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report, the centre is prepanng to move a motion m Parliament to 

impeach Mr. Justice Sen. of Calcutta High Court. Ultimately Rajya 

Sabha passed resolution by majority votes for impeachment against 

Mr.Justice Sen but Mr.Sen resigned prior to facing Lok Sabha. 

D.VIEW OF HON'BLE SUPREME COURT ON CORRUPTION: 

Supreme Courts urged courts to refrain from 

suspending conviction on corrupt official saying the brethren enables 

them to hold on to their officers and harm public interest irreparably. 

Supreme Court also observed that it is necessary that courts should not 

aid public servant who stands convicted for corruption charges to only 

hold public office until he is exonerated after adjudication at the 

appellate level. A public servant found guilty of corruption should be 

treated as corrupted until Supreme Court exonerates him. The bench 

said "the mere fact that an appellate forum has challenged and to go 

into findings one again should not temporarily absolved him. If such 

public servant becomes entitled to hold office and to continue official 

act until he is absolved from such finding by suspension of conviction, 

it is public interest which suffers and some times irreparably" the 

bench said. The suspension of conviction impairs the moral of others 

and erodes the confidence of people in public institution. It added that 

other honest public servants are compelled to take from proclaimed 

corrupt officers on account of suspension of conviction the fallout 

would be one of shaking the system itself. The above judgement came 

in the case where Apex court set aside the order of Punjab & 

Haryana High court staying the convection of Patwari (land revenue 

officer) under Prevention of Corruption Act. Sec. 9 of Prevention of 

Corruption Act which was applied to this case makes "illegal 

gratification for any official act a crime". Sec. 13 (1) (d) says any 

pecuniary advantage for an official act would be construed as criminal 
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misconduct by public servant. Sec. 13 (2) says that the punishment 

should not be less than three years imprisonment and maximum seven 

years imprisonment. He was sentenced to three years rigorous 

imprisonment and slapped with fine for rupees 2000. High Court 

stayed conviction saying the official would lose job otherwise Apex 

court lifted stay and made following observation. "Corruption by 

public servant has now reached a monstrous dimension in India. Its 

tentacles have started grappling even the institution created protection 

of republic. Proliferation of corrupt public servant could cripple the 

social order if such men are allowed to continue and to manage to 

operate public institution. 

E. DIRECTION OF SUPREME COURT ON ELECTION 

COMMISSIN: 

Supreme Court issued direction upon election 

commtsston m 2002 to the effect that rule must be framed to get 

candidates seeking election to Parliament or state legislature to file 

affidavit on any criminal activities so that general people may think 

over before giving their choice of electing either law maker or law 

breaker of the country. Election commission complied with above 

direction of Hon'ble Supreme Court despite unprecedented political 

pressure. The election commission was able to generate popular 

awareness over the fact that politicians were acting like criminals and 

criminals getting space in the union polity. 

F. DIRECTION OF DELHI HIGH COURT ON RTI ACT: 

It has been reported that Delhi High Court while 

rejecting supreme court appeal in respect of judges asset declaration 



193 

case held that Chief Justice of India come within the ambit of Right to 

Information Act and held that Judicial independence is not judges 

personal privileges and responsibility cast upon that office.A full bench 

headed by Chief Justice of Delhi High Court held that office of Chief 

Justice of India is public authority. It was further held that judges of 

Supreme Court should make public their assets as they are not less 

accountable than judicial officers in lower court who are bound by 

service rules to declare assets. Full bench have been pleased to dismiss 

the argument of Supreme Court which opposed carrying Chief Justice 

of India's office within the purview of RTI Act on the ground that it 

would encroach in to its judicial independence. "Judicial independence 

is not personal privilege or prerogative of the individual judges. It is 

the responsibility imposed on each judges to enable him or her to 

adjudicate a dispute honestly and impartially on the basis of law and 

the evidence", the bench held. 

The case has been filed by one Sri S.C.Agarwal 

under RTI Act 2005. Delhi High court judgment emanated on an 

appeal filed by apex court by challenging order dated 12.09.2009 of 

single bench of Delhi High Court. High court held that higher judge is 

placed in the judicial hierarchy; 

Greater is the standard of accountability and 

stricture the scrutiny. "If declaration of assets by a subordinate judicial 

officer is seen as essential to enforce accountability at that level, then 

the need for such declaration by judges of the constitutional courts is 

even greater", the bench held rejecting the prayer that Supreme Court 

Judges are not bound to declare their assets. By giving detail 

interpretation to transparency law which has been marked as most 

historical judgment. High Court held that the Right to Information is 

the part of fundamental rights enshrined in Art 14, 19(1) (a) and 21. 

"The source of right to information does not emanate from Right to 
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Information Act. It is a right that emerges from constitutional 

guarantees under Art 19 (1) (a) as held by Supreme Court in catena of 

decision. The Right to Information Act is not repository of the right to 

information" the bench held. High Court expressed extremely high 

standard of judicial behavior both on and off the bench. For a judge to 

deviate from such standard of honesty and impartiality is to betray the 

trust reposed to him. A judicial scandal has been regarded has far more 

deplorable than scandal involving either the executive or legislature. 

The slightest hint of irregularity or impropriety in the court is a cause 

for great anxiety and alarm, bench held. It has been further held that 

legislature or administration may be found guilty of corruption without 

apparently endangering the foundation of states. But a judge must keep 

himself absolutely above the level of any suspicion to preserve the 

impartiality and independence of judiciary and to have the public 

confidence thereafter. "That judiciary of undisputed integrity is the 

bedrock institution essential for ensuring compliance with democracy 

and the rule of law. Even when all other protection fails, it provides a 

bulwark to the public against any encroachment of its right and 

freedom under the law". In the appeal petition filed before division 

bench, Delhi High court, Supreme Court registry had contended that 

the single judge had erred in holding that Chief Justice India's Office 

come within the ambit of transparency law and had interpreted its 

provision too broadly which was "unnecessary and illogical" 

G. ROLE OF JUDICIARY IN RESPECT COMPLAINT OF 

INTERTI WHERE ALLEGATION OF CORRUPTION ARE 

MADE AGAINST HIGH DIGNITARIES. 

It is to be mentioned in this connection that major part 

of discursion in this section where high dignitaries involved in 

corruption related matters shall be main focus and it is within the 

domain of judicial review under Art 32 read with Art 142 of 
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Constitution of India and it could be effective instrument for achieving 

the investigative process which is under the control of executive. 

Supreme Court passed judgment m respect of 

eradicating corruption from the society in a following case. Supreme 

Court held in Vineet Narain v. Union of lndia.2 

Supreme Court held that whenever there is complaint of 

inertia by CBI in matters where accusation are made against high 

dignitaries, it is within the domain of judicial review under Art 32 read 

with Art 142 of constitution of India and it could be effective 

instrument for achieving the investigative process which is under 

control of executive. 

Supreme Court struck down single directive issued to 

CBI by Government of India which requires prior sanction of 

designated authority to initiate investigation against officers of 

government, Public Sector Undertaking and Nationalized Bank at 

certain level. It was held that if accusation of bribery is supported by 

direct evidence of accusation of illegal gratification by them including 

trap cases, it is obvious that no other factor is relevant and the level or 

status of the officer is irrelevant. It is for this reason that it was 

conceded that such cases i.e. bribery including trap cases are outside 

the scope of single directive and that single directive cannot include 

within its ambit cases of possession of disproportionate assets by the 

offender. The question now is only in respect of cases other than those 

bribery including trap cases and of possession of disproportionate 

assets being covered by single directive of Government of India. 

Supreme Curt held that power of superintendence over the functioning 

2 AIR 1998 SC 889 
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of CBI vested in Central Government under Sec 4 ( 1) of Delhi Special 

Police Establishment Act 1946 does not extend to initiation and actual 

process of investigation of others which are governed by statutory 

provisions. The general superintendence over the functioning of 

department and specification of the offences which are to be 

investigated by the agency is not the same as and would not include 

within its control of the initiations and actual process of investigation 

i.e. direction, once CBI is empowered to investigate an offence 

generally by its specification under Sec 3, the process of investigation 

including its initiation is to be governed by the statutory provision 

which provide for initiation and manner of investigation of offence. 

This is not the area which can be included within the meaning of 

"superintendence' under Sec 4(1). Supreme Court further held that 

necessity of previous sanction for prosecution is provided under Sec 6 

of Prevention of Corruption Act 1947 (Sec 19 of Prevention of 

Corruption Act 1988) without which no court can take cognizance of 

an offence punishable under Sec 5 of that Act. There is no such 

previous sanction for investigation provided for either in Prevention of 

Corruption Act or Delhi Special Police Establishment Act or in any 

other statutory provisions. The above is the only manner in which Sec 

4 (1) of the Act can be hannonized with Sec 3 and other statutory 

prOVISIOn. 

Supreme Court directed CBI to report CVC about the 

progress of investigation in following manner. 

a. eve shall be given statutory status. 

b. Selection for the post of Central Vigilance Commissioner shal1 

be made by a committee comprising Prime Minister, Home 

Minister and leader of opposition from the panel of outstanding 

civil servants and other with unimpeachable integrity to be 
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furnished by cabinet secretary. The appointment will be made 

by President on the basis of recommendation made by the 

committee. This shall be done immediately. 

c. Central Vigilance Commission shall be responsible for the 

efficient functioning of CBI. While government shall remain 

answerable for the CBI's functioning to introduce visible 

objectivity in the mechanism to be established for over viewing 

the CBI' s working, the Central Vigilance Commission shall be 

entrusted with the responsibility of superintendence over the 

CBI' s functioning. The CBI shall report to Central Vigilance 

Commission about cases taken up by it for investigation, 

progress of investigating cases in which charge sheets are filed 

and their progress. The Central Vigilance Commission shall 

review the progress of all cases moved by CBI for sanction of 

prosecution of public servants which are pending with 

competent authorities specially those in which sanction has 

been delayed or refused. 

d. The Central Government shall take all measures necessary to 

ensure that CBI functions effectively and efficiently and in non 

partisan way. 

e. The Central Vigilance Commission shall have separate section 

in its annual report on CBI' s functioning after supervisory 

function is transferred to it. 

f. Supreme Court held that CBI and other government agency had 

not carried out public duty to investigate the offences disclosed 

that none stands above the law so that an alleged offences by 

him is not required to be investigated. Supreme Court would 
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monitor investigation to see that investigation process 

progressed while yet ensuring that they did not direct or 

·channel those investigations or in any other manner prejudice 

the right of those who might be accused to a full and fair trial. 

g. That the task of the monitoring court would end the moment a 

charge sheet was file in respect of a particular investigation and 

that ordinary processes of the law would be applied. 

h. In respect of order in which investigations were leading, 

Supreme Court felt it necessary to direct CBI not to report the 

progress of the investigation to the person occupying high 

office in the political executive in order to remove any 

impression of bias or lack of fairness and to maintain the 

credibility of the investigations. 

Supreme Court in Veneet Narain attempted to begin the 

cleansing of Indian political corruption by focusing on two specific 

institutions within Indian Society that required modification. Supreme 

Court acknowledged that Central Vigilance Commission needed to be 

given statutory status to ensure the continuance of its efforts. Supreme 

Court struck down the single directive and advocated Central Bureau 

of Investigation's severance from Central Government Authority by 

giving Central Vigilance Commission superintendence power over 

Central Bureau of Investigation. However Central Government 

overturned Supreme Courts decision. Central Government passed CVC 

Act in half hearted manner to comply with the directive passed in 

Veneet Narain case. Central Government once again retained its power 

to sanction or stop investigation of high ranking public servant. The 

language of CVC Act does not implicate the exact challenge presented 

in Veneet Narain instead sway court focused on Art 14 equility of law 



199 

challenge to the section of CVC Act that reconsider single directive. 

Supreme Court in Veenit Narain case had used harsh words about the 

unfairness present in single directive application. The sum and 

substance of this order is that CBI and other governmental agencies 

had not carried out their public duty to investigate the offence 

disclosed that none stands above the law so that an alleged offence by 

him not required to be investigated. Hon'ble court emphasized "Be you 

ever so high, the law is above you". The government's prior sanction 

requirement is in clear violation of courts definition of equality before 

law because it creates two classes of offenders with no rational basis 

for the distinction beyond reprehensively protection of one class of 

public servant. The supreme court's emphasis on the degradation of 

fundamental rights as the central issue in sway is fitting because 

corruption in India not only poses a significant danger to the quality of 

governance but also threaten in an accelerated manner the very 

foundation of India's democracy, rule of law. Veneet Narain filed his 

petition against the inaction on the part of CBI and single directives 

corruption application as Public Interest Litigation. By accepting 

Veneet Narain case as Public Interest Litigation, Supreme Court 

implied that corruption free government services are public interest 

and lack of corruption free government services constitute a violation 

of fundamental right. 
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H. CONFISCATION OF PROPERTIES OBTAINED BY 

ILLEGAL MEANS AND WHICH IS 

DISPROPORTIONATE TO THE KNOWN SOURCE OF 

INCOME AND CONSTITUTIONAL VALIDITY OF 

SMUGGLERS AND FORESIGN EXCHANGE 

MANIPULATORS ACT 1997 (SAFEMA) 

The maJor source of agony is the accumulation of 

wealth possessed by public servant which has been acquired by corrupt 

and illegal acts. Due to such activities of corrupt public servant, 

parallel economy is running which has caused obstruction to the 

growth of national economy. It has enlarged the growth of black 

money. Due to such corrupt practices, state fund is diverted. 

Supreme Court delivered judgment in Delhi Development Authority v 

Skipper Construction (P) Ltd3 and made following observation. 

'·----------A Law providing for forfeiture of properties 

acquired by holders of public office (including the offices/ posts in the 

public sector corporations) by indulging in corrupt and illegal acts and 

deals, is a crying necessity in the present state of our society. The law 

must extend not only to- as does Smugglers and Foreign Exchange 

Manipulators Act 1997 - proprieties acquired in the name of holder of 

such property but also to properties held in the name of his spouse, 

children or other relatives and associates. Once it is proved that the 

holder of such office has indulged in corrupt acts, all such properties 

should be attached forthwith. The law should place the burden of 

proving that the attached properties were not acquired with the aid of 

monies/ properties received in the course of corrupt deals upon the 

holder of the property as does SAFEMA whose validity has already 

been upheld by this court in the aforesaid decision of the larger 

3 AIR 1996 SC 2005 
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constitution bench. Such a law has become an absolute necessity, if the 

canker of corruption is not to prove the death knell of this nation. 

According to several perceptive of observers, indeed, it has already 

reached near fatal dimensions. It is for the Parliament to act in this 

matter, if they really mean business". 

The constitutional validity of SAFEMA has been 

upheld by Supreme Court. The said Act provide that where any person 

is believed to be in possession of illegally acquired property, the 

appropriate authority shall give him a notice calling upon him to show 

cause why the said property be not forfeited to the state (Sec 6 ). 

Unless person concerned establishes that the said properties have been 

acquired by lawful means, the property will be forfeited to the state 

(Sec 7) in other words, the burden of proving the lawful acquisition of 

such properties is placed upon him i.e. the holder of such properties 

evidently for the reason that he alone should know how has he come to 

hold or possesses the said properties (Sec 8). It is equally equivalent to 

notice that the Act extends not only to the persons convicted under 

specified crimes and those detained under COFEPOSA, who are found 

in possession of illegally acquired properties but extends to their 

relatives and associates as well. The expression relative takes in not 

only wife but also near relatives (Sec.2) 

When the constitutionality of the SAFEMA was 

challenged in Attorney General of India v Amratlal Prajivandas4 It was 

explained by the Supreme Court that the idea of underline the Act is 

"to forfeit the illegally acquired properties of the convict/ detenue 

irrespective of the fact that such properties are held by or kept in the 

name of or screened in the name of any relative or associate as defined 

in the said two explanations. The idea is not to forfeit the independent 

4 1994(5) sec 54 
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properties of such relatives or associates which they may have acquired 

independently but only to reach the properties of the convict/ detenue 

or properties traceable to him, whenever they are ignoring all the 

transactions with respect to those properties". It was held by the 

Supreme Court that the definition of the expression "illegally acquired 

property" is not arbitrary or over -inclusive and that having regard to 

the seriousness of the evil sought to be curbed, the law had to be made 

strict. In other words, the law must be equal to the mischief sought to 

be remedied. An insufficient and inadequate law is no law at all. The 

following observations are most relevant. 

" ........ We see no substance in the submission that the 

definition is arbitrary or discriminatory nor do we see any reason for 

reading down the said definition to continue it to the violation of the 

acts referred to in Section 2 (2) (a) of SAFEMA. We can take note of 

the fact that persons engaged in smuggling and foreign exchange 

manipulations do not keep regular and proper accounts with respect to 

such activity or its income or of the assets acquired there from. If such 

person indulges in other illegal activities the position would be no 

different. The violation of foreign exchange laws and laws relating to 

export and import necessarily involves violation of tax laws. In deed, 

smuggling, foreign exchange violation, it is well known fact that over 

the last few decades, tax evasion, drugs and crime have all got mixed

up Evasion of taxes is integral to such activity. It would be difficult for 

any authority to say, in the absence of any accounts or other relevant 

material that among the properties acquired by smuggler, which of 

them or which portions of them are attributable to smuggling and 

foreign exchange violations and which properties or which portion 

thereof are attributable to violations of other laws ( which the 

Parliament has the power to make). It is probably for this reason that 

the burden of proving that the properties specified in the show cause 

notice are not illegally acquired properties is placed upon the persons 

concerned. May be this is the case where a dangerous deceases 
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reqmres a radical treatment. Bitter medicine is not bad medicine in 

law. It is not possible to say that definition is arbitrary or is couched in 

unreasonable wide terms" 

I. CONCEPT OF IMPLIED TRUST AND BREACH OF 

TRUST ON THE PART OF BRIBE TAKER. 

The emphasis has been g1ven how bribe taker has 

acquired and possessed properties by illegal way at the cost of people 

and state. It is stated that interest of society is of paramount importance 

rather that individual interest. 

The concept of 'implied trust and breach of trust' on the 

part ofbribe takers- more important, the constitution bench evolved the 

concept of implied trust and breach of trust on the part of bribe takers. 

The following observations bring out the said concept. 

" ........... After all, al these illegally acquired properties 

are earned and acquired in ways illegal and corrupt- at the cost of 

people and the state. The state is deprived of its legitimate revenue to 

that extent. These properties must justly go back where they belong to 

the state. What we are saying is nothing new or heretical. Witness the 

facts and ratio of decision of the Privy Council in Attorney General for 

Hong Kong v Reid5 
, the respondent Reid was a crown prosecutor in 

Hong Kong. He took bribes as an inducement to suppress certain 

criminal prosecution and with those monies, acquired properties in 

New Zealand, two of which were held in the name of himself and his 

wife and the third in the name of his solicitor. He was found guilty of 

5 1993 (3) WLR 1143 
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the offence of bribe taking and sentenced by criminal court. The 

Administration of Hong Kong claimed that the said properties in New 

Zealand were held by the owners there of as constructive trustees for 

the crown and must be made over to the crown. The Privy Council 

upheld this claim overruling the New Zealand court of appeals. Lord 

Temple man delivering the opinion of the judicial committee, based his 

conclusion on the simple ground that they benefit obtained by a 

fiduciary through a breach of duty belongs in equity to the beneficiary. 

It is held that a gift accepted by a person in a fiduciary position as an 

incentive for his breach of duty constituted a bribe, and, although in 

law it belonged to the fiduciary, in equity he not only became a debtor 

for the amount of the bribe to the person to whom the duty was owed 

but he also held the bribe and any property acquired therewith on 

constructive trust for that person. It is held further that if the value of 

the property representing the bribe depreciated, the fiduciary had to 

pay to the injured person, the difference between that value and the 

initial amount of the bribe, and if the property increased in value the 

fiduciary was not entitled to retain the excess since equity would not 

allow him to make any profit from his breach of duty. Accordingly, it 

is held that to extant that they represented bribe received by the first 

respondent, the New Zealand properties were held in trust for the 

crown, and the crown had and equitable interest therein. The Ld. Law 

Lord observed further if the theory of constructive trust is not applied 

and properties interdicted when available, the properties "can be sold 

and the proceeds whisked away to some Shangri La which hides bribes 

and other corrupt monies in numbered bank accounts"- to which we 

are tempted to add. One can understand the immorality of the bankers 

who maintained numbered accounts but it is difficult to understand the 

morality of the governments and their laws which sanction such 

practices - in effect encouraging them. The ratio of this decision 

applies equally where a person acquires properties by violating the law 

and at the expense of and to the detriment of state and its revenues. 

Where and enactment provides for such a course even if the fiduciary 

relationship referred to in Reid is not present. Here is the case of 
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express statutory provision providing for such forfeiture. May we say 

in conclusion that the interest of society is paramount to individual 

interests and the two must be brought in to just and hannonious 

relation? A mere property career is not the final destiny of mankind, if 

progress is to be law of future as it has been of the past. (Lewis Henry 

Morgan ancient society) 

J.SANCTION OF COMPETENT AUTHORITY FOR 

PROSECUTION OF PUBLIC SERVANT. 

It is the mandatory requirement under Sec.l97 Criminal 

Procedure code and Sec.19 of Prevention of Corruption Act 1988 that 

sanction to prosecute public servant is necessary. Sanction to prosecute 

is made on condition precedent for the code for cognizance of an 

offence alleged to have been committed by the public servant. Failure 

to place before the competent authority all the relevant materials 

vitiated the sanction. Before giving sanction to prosecute public 

servant, competent authority has to apply his mind without any 

influence and it is not mere formality. 

Supreme Court in R.S.Nayak v A.R.Antuly6 held "the expression office 

in the three sub clause of Sec 6 would clearly denote that office which 

public servant misused or abused for corrupt motive for which he is to 

be prosecuted and in respect of which a sanction to prosecute him is 

necessary by competent authority entitling to remove him from that 

office which he has abused. This interrelation between the office and 

its abuse, if severed would render Sec 6 devoid of any meaning and 

this interrelation clearly provides a clue to the understanding of the 

provision of Sec 6 providing for sanction by competent authority 

6 AIR 1984 SC 684: 1984 Cri LJ 613 
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which would be able to judge the action of public servant before 

removing ban by granting sanction for taking any cognizance of the 

offence by the court against the public servant. Therefore it 

unquestionably follows that the sanction to prosecute can be given by 

the authority competent to remove public servant from the office which 

he has misused or abuse because that authority alone would be able to 

know whether there has been misused or abused of the office by the 

public servant and not same rank outside". 

In another Para Supreme Court held "therefore upon a 

true construction of Sec 6 it is implicit therein that the sanction of that 

competent authority alone would be necessary which is competent to 

remove the public servant from the office in which he is alleged to 

have misused for corrupt motive or for which a prosecution is to be 

launched against him". Supreme Court held that a grant of sanction is 

not a formality but solemn and sacrosanct act which removes the 

umbrella of protection of government servant against frivolous 

prosecution and the aforesaid requirements must therefore be strictly 

complied with before any prosecution could be launched against public 

servant. It was also held "the bar is to the taking cognizance of offence 

by the court. Therefore, when the court is called upon to take 

cognizance of such offences, it must inquire whether there is valid 

sanction to prosecute public servant for the offence alleged to have 

been committed by him as public servant. It therefore appears well 

settled that relevant date with reference to which a valid sanction is 

sine qua non for taking cognizance of an offence committed by public 

servant as required by Sec 6 is the date on which the court is called 

upon to take cognizance of the offence of which he is accused" .. 

The order of Governor is amenable to judicial scrutiny. When there is 

request to sanction for prosecution of Chief Minister, the Governor 

would as a matter of propriety, necessarily act in his own discretion 

and not on the advice of Council of Minister. The Governor has to 

apply his mind to the facts of the case; the evidence collected and other 
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incidental facts before according sanction. Sanction of a solemn and 

sacrosanct act but not an ideal formality. 

K. THE QUESTION OF VALIDITY OF SANCTION TO 

PROSECUTE PUBLIC SERVANT. 

The validity of sanction under Sec.19 of Prevention of 

Corruption Act 1988 and Sec 197 of Criminal Procedure Code stand 

on different footing because in cases covered under Prevention of 

Corruption Act 1988, sanction is of automatic in nature but cases 

related to Sec 197 of Criminal Procedure Code, the substratum and 

basic feature of the case have to be considered whether alleged act has 

got any nexus to the discharge of duties. 

Supreme Court in Lalu Prasad Yadav v. State through 

CBI, Patna 7 held following observations; 

a. in regard to validity of the sanction issued in this case that the 

sanction had been given by the Governor. The prosecution did 

not obtain sanction separately so far as the appellant Rabri Devi 

is concerned as she was only a house wife and not a public 

servant during relevant period. In the sanction order in respect 

of the appellant - Lalu Prasad Yadav, it has been expressly 

mentioned that the acts of Ravri Devi amounted to aiding and 

abetting of commission of offence under Sec 13 ( 1) (e) by her 

husband Lalu Prasad Y adav and she was thus liable to be 

prosecuted for offence punishable under Sees. 107 & 109 of 

Indian Penal Code, 1860. 

7 Iv(2006)CCR 328 (SC) 
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b. As regards the plea that the effect of Law Commission's report 

and Dr. Bakshi Tekchand report has not been considered by the 

legislature and therefore this is a case of 'casus ommissus', the 

Supreme Court explained the legal principles of constructions 

relating to casus ommissus and held that is contention is clearly 

without any substained. 

c. Regarding the scope of Sees. 19 of Prevention of Corruption 

Act and Sec 197 CrPC, the Supreme Court held that Sec 197 of 

the code and Sec 19 of the Act operate in conceptually different 

fields. In cases covered under the Act, in respect of public 

servants the sanction is of automatic nature and thus factual 

aspects are of little or no consequence. Conversely in a case 

related to Sec 197 of the code, the substratum and basic feature 

of the case have to be considered to find out whether the 

alleged act has any nexus to the discharge of duties while the 

position is not so in case of Sec 19 of the Act. 

d. On the plea that reasons should be recorded both for the 

discharging or framing the charge, Supreme Court observed 

that framing of charge is different from a case of opinion on the 

basis of which an order of discharge of the accused is passed. 

Sees 227 & 228 of the court deal with in regard to discharge of 

the accused and framing of charges against the accused 

respectively in a case triable by court of Session and Sees 239 

& 240 deal with discharge and framing of charge in a case of 

warrant triable by the Magistrate where as Sec 245 deals with 

discharge and framing of charges in cases instituted other than 

on the police report, which indicates the difference. 
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In view of above observations, Supreme Court held that there is no 

merit in the appeal and dismissed the same. 

L. PROSECUTION OF PUBLIC SERVANT FROM 

VEXATIOUS CRIMINAL PROCEEDING. 

Sec. 197 of Criminal Procedure Code provides 

protection to the responsible public servant against the institution of 

vexatious criminal proceeding for offences alleged to have been 

committed by public servant while discharging official duties. It is the 

intention of the legislature that to provide necessary protection to 

public servant to ensure that they are not to be prosecuted for anything 

done in the discharge of their official duties. The main intention of 

legislature is to provide protection so that they work in good faith 

while discharging official duties. 

Supreme Court in Prakash Singh Badal v. State of 

Punjab8 held that the protection given under Sec 197 of CrPC is to 

protect responsible public servants against the institutions of possibly 

vexatious criminal proceedings for offences alleged to have been 

committed by them while they are acting or purporting to act as public 

servants. The policy of legislature is to afford adequate protection to 

public servants to ensure that they are not required to be prosecuted 

for anything done by them in the discharge of their official duties 

without reasonable cause and if sanction is granted, to confer on the 

government, if they choose to exercise it, complete control of the 

prosecution. This protection has certain limits and is available only 

when the alleged act done by the public servant is reasonably 

8 (2007) 1 sec 1 
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connected with the discharge of his official duty, he acted in excess of 

his duty but there is reasonable connection between the act and 

performance of official duty. The excess will not be a sufficient 

ground to deprive the public servant of the protection. The question is 

not as to the nature of offence such as whether the alleged offence 

contained in an element necessarily dependent upon the offender being 

a public servant, but whether it was committed by public servant acting 

or purporting to act as such in the discharge of his official capacity. 

Before Sec 197 can be invoked, it must be shown that the official 

concerned was accused of an offence alleged to have been committed 

by him while acting or purporting to act in the discharge of his official 

duties. It is not the duty which requires examination so much as the 

act, because official act can be performed both in the discharge of 

official duty as well as in the dereliction of it. The act must fall within 

the scope and range of the official duties of public servant concerned. 

It is the quality of the act which is important and the protection of this 

section is available if the act falls within the scope and range of his 

official duty .. There cannot be any universal rule to determine whether 

there is a reasonable connection between the act done and official duty, 

nor is it possible to lay down any such rule. This aspect makes it clear 

that the concept Sec 197 does not get immediately attracted on 

institution of the complain case. 

So far as public servants are concerned, the cognizance 

of any offence, by any court, is barred by Sec 197 of the court unless 

sanction is obtained from the appropriate authority, if the offence, 

alleged to have been committed, was in discharge of the official duty. 

The section not only specifies the persons to whom the protection is 

afforded but it also specifies the condition and circumstances in which 

it shall be available and the effect in law if the conditions are satisfied. 

The mandatory character of the protection afforded to a public servant 

is brought out by the expression; no court shall take cognizance of such 

offence except with the previous sanction. Use of the words 'no' and 
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'shall' make it absolutely clear that bar on the exercise of power of the 

court to take cognizance of any offence is absolute and complete. The 

very cognizance is barred. 

M. ISSUE OF WHETHER MEMBER OF PARLIAMENT 

ENJOYS IMMUNITY FOR BEING PROSECUTED 

UNDER ART 105 (2) & 105 (3) OF CONSTITUTION OF 

INDIA. 

Art 105 (2) of constitution of India provides protection 

to Member of Parliament for being prosecuted in the court of law in 

respect of taking bribe but such protection does not extend to the bribe 

givers. The object of such protection is to provide opportunity to 

enable Members of Parliament to speak their mind in Parliament freed 

of the fear of being made answerable on that account in the court of 

law. 

The question came up before constitution bench of 

Supreme Court of India whether a Member of Parliament enjoys 

immunity from being prosecuted under Art 105 (2) or 105 (3) of 

constitution of India. Supreme Court in P. VNarasimha Rao v. State 

(CBIISPE9
) held following observations. 

Their Lordships Bharucha, S.Rajendra Babu & G.N.Ray 

agreeing with them held that alleged bribe takers are protected under 

Art 105 (2) of the constitution of India from being prosecuted in court 

of law in respect of charges sought to be made out against them but the 

immunity does not extend to the bribe givers and the prosecution 

against them must go ahead. Majority view of Justice Bharucha, 

Justice Rajendra Babu & Justice G.N.Ray are as follows. 

9 
AIR 1998 SC 2120: (1998)SCC 626 
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"Art 105 (2) protects a Member of Parliament against 

proceedings in the court that relate, or concern or have a connection or 

nexus with anything said or a vote given, by him in Parliament. The 

charge against the alleged briber takers is that they were party to a 

criminal conspiracy and agreed to or entered into an agreement with 

the alleged bribe givers to defeat the no confidence motion and in 

pursuance thereof the alleged bribe givers passed on several lakhs of 

rupees to the alleged bribe takers which amounts were accepted by 

them. The stated object of the alleged conspiracy and agreement is to 

defeat the no confidence motion and the alleged bribe takers are said to 

have received moneys as a motive or reward for defeating it. The 

nexus between the alleged conspiracy and bribe and the no confidence 

motion is explicit. The charge is that the alleged bribe takers received 

bribe to secure defeat of no confidence motion. While it is true that the 

charge against them does not refer to the votes that the alleged bribe 

takers Ajit Singh excluded actually cast against no confidence motion 

and that it may be established de hors those votes. 

We can not ignore the fact that the votes were cast and 

if the facts alleged against the bribe takers are true, that they were cast 

pursuant to the alleged conspiracy and agreement. It must then follow, 

given that the expression "in respect of "must receive a broad meaning 

that the alleged conspiracy and agreement had a nexus to and were in 

respect of those votes and that the proposed enquiry in the criminal 

proceedings is in regard to the motivation thereof. 

The object of protection is to enable members to speak their mind in 

Parliament and vote same way, freed of the fear of being made 

answerable on that account in the court of law. It is not enough that 

members should be protected against civil action and criminal 
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proceeding, the cause of action of which is their speech or their vote. 

To enable members to participate fearlessly in Parliamentary debates, 

members need the wider protection of immunity against all civil and 

criminal proceeding that bear a nexus to their speech or vote. It is for 

that reason that a member is not liable to any proceeding in any court 

in respect of anything said or any vote given by him. 

We are actually conscwus of the senousness of the 

offence that the alleged bribe takers are said to have committed. If true, 

there bartered most solemn trust committed to them by those they 

represented. By reason of the lucre that they received, the enabled 

government to survive. Even so they are entitled to protection that the 

constitution plainly affords them. Our sense of indignation should not 

lead us to construe the constitution narrowly impairing the guarantee to 

effective Parliamentary participation and debate. 

Our conclusion is that the alleged bribe takers other 

than Ajit Singh have the protection of Art 1 05(2) and are not 

answerable in a court of law for the alleged conspiracy and agreement. 

The charges against them must fail. Ajit Singh, not having cast a vote 

on the no confidence motion, drives no immunity from Art 1 05(2). 

What is the effect of this upon the alleged bribe givers? In the first 

place, the prosecution against Ajit Singh would proceed, he not having 

voted on the no confidence motion and therefore not having the 

protection of Art 205(2). The charge against the alleged bribe givers of 

conspiracy and agreement with Ajit Singh to do an unlawful act would 

therefore proceed. 

Art 1 05(2) does not provide that what is otherwise an 

offence IS not an offence when it is committed by a Member of 
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Parliament and has a connection with his speech or vote therein. What 

is provided there by is that a Member of Parliament shall not be 

answerable in a court of law for something that has a nexus to his 

speech or vote in Parliament. If a Member of Parliament has, by his 

speech or vote in Parliament, committed an offence, he enjoys by 

reason of Art 1 05(2) immunity from prosecution therefore. Those who 

have conspired with the Member of Parliament in the commission of 

that offence have no such immunity. They can, therefore be prosecuted 

for it. 

The alleged bribe takers except Ajit Singh, who are 

entitled to the immunity conferred by Art 205(2), are not liable to be 

tried in the Lok Sabha for the offences set out in the charges against 

them or any other charges, but the Lok Sabha may proceed against 

them for breach of privileges or contempt. There is therefore, no 

question of two for coming to difference conclusion in respect of the 

same charges. 

The criminal prosecution against alleged by givers 

must, therefore, go ahead. For breach of Parliament's privileges and its 

contempt, Parliament may proceed against the alleged bribe takers and 

the alleged bribe givers. 

N. ISSUE OF WHETHER APPELATE COURT CAN STAY 

CONVICTION IN ADDITION TO SENTENCE. 

It is true that appellate court has power to admit appeal 

but appellate court should not suspend the operation of sentence only 

because appeal has been filed by challenging conviction in exceptional 

circumstances. Their reason is that if convicted person in the event of 
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conviction by the court below if released by the order of appellate 

court may influence witness by exercising power which is not at all 

desirable for the interest of prosecution and even convicted person may 

try to destroy evidence. 

The question came up before Supreme Court whether 

appellate court can stay conviction in addition to sentence. Supreme 

Court inK. C.Sareen v CB.I Chandigarh 10 observed as follows. 

"Though the power to suspend an order of conviction 

apart from the order of sentence is not alien to Sec 389 (1) of the code, 

its exercise should be limited to very exceptional cases. Merely 

because the convicted person files an appeal in challenge of the 

conviction the court should not suspend the operation of the order of 

conviction. The court has a duty to look all aspects including the 

ramifications of keeping such conviction in abeyance. It is the light of 

the above legal position that we have to examine the question as to 

what should be the position when a public servant is convicted of an 

offence under Prevention of Corruption Act. No doubt when the 

appellate court admits the appeal filed in challenge of the conviction 

and sentence for the offence under Prevention of Corruption Act, the 

superior court should normally suspend the sentence of imprisonment 

under disposal of appeal, because refusal thereof would render the very 

appeal otiose unless such appeal could be heard soon after the filing of 

the appeal. But suspension of conviction of offence under Prevention 

of Corruption Act, de hors the sentence of imprisons man as a sequel 

thereto, is a different matter. 

'
0 (2001)6 sec 5824 
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0. ISSUE OF WHETHER STATE GOVERNMENT IS 

AUTHORISED TO APPOINT SPECIAL JUDGES FOR 

AN AREA OR AREAS OR FOR A CASE OR GROUP OF 

CASES. 

It is quite difficult for the legislature as to the 

requirements of number of special judges for particular area or areas 

due to technicalities. It is the wisdom of the government to decide the 

issue since appointment of special judges depends upon certain factors 

which is within the knowledge of government. This is why, legislature 

is not in position to decide the issue and leave the matter to the 

discretion of the government. Moreover, state government has to 

exercise power as per Sec.3 of the Act. The exercise of discretion by 

the government has to be guided by the element of requirement of 

public interest but not for individual interest 

In another case, the question came up before Supreme 

Court whether the power of state government to appoint special judges 

for an area or areas or for a case or group of cases is absolute, 

unfettered or unguided was considered in J.Jayalalitha v. Union of 

India 11
. Supreme Court held that discretion of the government is not 

unguided or unfettered and observed following. 

"In order to achieve the object of the Act, how many special judges 

would be requiring in an area could not have been anticipated by the 

legislature as that would depend upon various factors. The number of 

judges require for an area would vary from place to place and time to 

II AIR 1999 sc 1912 
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time. So also requirement of separate special judge for a case or group 

of cases in addition to the area special judge, who could have 

otherwise dealt with that case or those cases, would also depend upon 

various variable circumstances. Therefore, no fixed rule or guideline in 

that behalf could have been laid down by the legislature. The 

legislature had to leave it to the discretion of the government as it 

would be in a better position to know the requirement. Further, the 

discretion conferred upon the government is not absolute. It is in the 

nature of statutory obligation or duty. It is the requirement which 

would necessitate exercise of power by the government. When a 

necessity would arise and what type being uncertain the legislature 

could not have laid down any other guideline except the guidance of 

"Necessity". It is really for that reason that the legislature while 

conferring discretion upon the government has provided that the 

government shall appoint as many special judges as may be necessary. 

The words 'as may be necessary' mean what is indispensable, needful 

and essential. 

The legislature has enacted Prevention of Corruption 

Act and provided for speedy trial of offences punishable under the Act 

in public interest as it had become aware of rampant corruption 

amongst the public servant. While replacing Prevention of Corruption 

Act 1947 by the present Act the legislature wanted to make the 

provisions of the Act more effective and also to widen the scope of the 

Act by giving a wider definition to the term 'public servant'. The 

reason is obvious. Corruption corrodes the moral fabric of the society 

and corruption by public servant not only leads to corrosion of the 

moral fabric of the society but is also harmful to the national economy 

and national interest, as the persons occupying high posts in 

government by misusing their power due to corruption can cause 

considerable damage to the national economy, national interest and 

image of the country. It is in the context of public interest that we have 
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to construe meaning of the word 'necessary' appearing in the Sec 3. 

Considering the object and scheme of the Act and the context in which 

it is used it would mean requirement in public interest and cannot be 

said to be so vague as not to provide a good guideline. Thus the 

exercise of discretion by the government under Sec 3 has to be guided 

by the element of requirement in public interest. 

Again conferment of such wide discretion by Sec 3 is 

not likely to lead to discrimination either in the matter of the court by 

which the accused is to be tried or the procedure by which he is to be 

tried. Whether he is tried by special judge for the area or special judge 

appointed for a case or a group of cases he will be tried by a judge of 

same class and by the same procedure. We have already pointed out 

earlier that appointment of special judge to try a particular case or 

group of cases is not the same thing as establishing a special court for 

trying a case or cases. The accused will be tried by special judge who 

is also a session judge appointed under the code of Criminal procedure, 

to be followed by special judge whether he is an area special judge or 

judge appointed specially for a case is the same. Thus the accused is 

not exposedto a different treatment as regards the court by which he is 

to be tried or the procedure to be followed in his case. 

For all these reasons we are of the view that the discretion conferred by 

Sec 3 upon the government is not unfettered or unguided and, 

therefore, challenge to the validity of Sec 3 ( 1) of the Act must fail". 
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SUM UP: 

Chief Justice of India Mr.K.G.Balakrishnan delivered 

key notes address at National Summit Organized by foundation for 

restoration of National values on 18.11.2008 at India habitate Centre, 

New Delhi. Justice Balakrishnan said that corruption is the violation 

of human rights. The question comes in the summit i.e. restoration of 

national value and whether decision on abstract ideas will serve any 

constructive purpose. However, after going through the programmed 

schedule and the writing of Swami Bhoomananda Tritha, these doubts 

were quickly dispelled. There is clear focus on evolving specific 

measure for instilling values in public as well as private life and the 

impressive list of speakers consists of those who have led by personal 

example in there respective fields. Chief Justice of India emphasized 

firstly corruption in public institution secondly the means use for 

conflict resolution in our society. He has focused special emphasis that 

these two themes in particular since they have direct bearing on the 

common understanding of citizenship on morality. He further 

remarked that corruption is identified with any person or institution 

who misuses the power and discretion conferred on the same. Ordinary 

citizen face unnecessary problems in their routine interaction with 

government agencies. Practices such as acceptance of favour or 

misappropriation of public fund have actually come to be described as 

perks for holding public office and employment. Admittedly the extent 

of corruption may have link with increasing disparity between pay 

scale offered in the public and the private sector. However pervasive 

culture of graft provokes pessimism about the quality of governance. 

Chief Justice of India said that procedural delay like 

granting sanction and difficulty in marshalling large number of 

witnesses were the major hurdles in achieving meaningful conviction. 
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Chief Justice of India also has recommended that any Judicial Officer 

who is unfit, in effective, and incompetent or has doubtful integrity 

may be retired from service even before his continued ability's 

assessed in terms of direction of Supreme Court in All India Judges 

Association case. If such procedure is implemented in right earnest, 

such provision will keep deviant behaviour m check. Low 

compensation and weak monitoring systems are traditionally 

considered to be main causes. Besides, there are other systematic 

factors such as procedural complexities in the provision of public 

service, administrative inefficiency, lack of transparency in judicial 

appointment and delay in filling vacancies. These factors fasten corrupt 

practices and endanger inefficiency and dispensing of justice. 

Both Prime Minister and Chief Justice of India during last week of 

April 2008 delivered speech for setting up special courts to tackle 

quickly on the menace of corruption in public life. Corruption poses 

challenge to both government and judiciary. Chief Justice of India 

stressed the need for quick disposal of cases registered under 

Prevention of Corruption Act and favoured creation of special 

vigilance courts. This exercise will instill greater confidence in our 

justice delivery system at home and abroad. Both Prime Minister and 

Chief Justice of India expressed serious concern over range of issue 

including mushroom pendency of cases in the country's courts 

abysmal existing infrastructure of courts and severe problem be setting 

the judicial architecture and delivery of justice to common people. 

Prime Minister and Chief Justice of India were addressing a conference 

of all Chief Minister's and all Chief Justices of all High Courts all over 

the country. Backing judicial reforms, Chief Justice of India said that 

adequate laws, institutional mechanism and sufficient infrastructure 

were also needed. 

Supreme Court made in clear that it would not tolerate 

increasing corruption in the Judiciary when for the first time it allowed 

CBI to interrogate sitting judges of High Court whose names have 
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cropped up in GPF scam of Ghaziabad and District Court involving 

Rs. 7 crores. Division Bench led by Justice Dr.Arijit Paswat, Supreme 

Court directed on 23.09.2008 CBI to take over proof from Uttar 

Pradesh Police. Above direction came on the basis of Public Interest 

Litigation filed by local Bar Association. CBI has been directed to 

report within three months and agency has been directed to microfilm 

all documents to prevent tampering. 

Supreme Court during July 2008 urged courts to refrain 

from suspending conviction on corrupt official saying the brethren 

enables them to hold on to their officers and harm public interest 

irreparably. Apex Court observed that it is necessary that courts 

should not aid public servant who stand convicted on corruption for 

corruption charges to only hold public office until he is exonerated 

after adjudication at the appellate level. A public servant found guilty 

of corruption should be treated as corrupted until Supreme Court 

exonerates him. Apex court directed that "the mere fact that appellate 

forum has decided to entertain his challenge and to go into findings 

once again should not temporarily absolve him. If such public servant 

becomes entitled to hold office and to continue· official act until he is 

absolved from such finding by suspension of conviction, it is public 

interest suffers and some times irreparably." Supreme Court further 

observes that "corruption by public servant has now reached a 

monstrous dimension in India. Its tentacles have started grappling even 

the institution created protection of republic. Proliferation of corrupt 

public servant could cripple the social order if such men are allowed to 

continue and to manage to operate public institution". 
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CHAPTER-S 

CRITICAL STUDY OF SENTENCING IN CORRUPTION 

CASES: 

OVERVIEW: 

The corruption has entered in to every sphere of society as 

vicious circle. When corruption was sought to be eliminated from the society 

all possible stringent measure are to be adopted within the boundary of law. 

One such measure is to provide condign punishment. Parliament measured the 

parameters for such condign punishment and in that process wanted to fix 

minimum sentence of imprisonment for giving deterrent impact on other 

public servants who are prone to corruption. It is the intention of the 

parliament to meet corruption cases' with strong hand and to give indication of 

deterrence as most indispensible feature of sentencing corruption cases. It is to 

be stated in this connection that corruption has become so rampant and global 

in the country and the offence in corruption case cannot be treated as trivial at 

all. So, question of lenient view in respect of dealing the matter even in pretty 

cases should not be encouraged. 

A. CRITICAL STUDY OF REDUCTION OF SENTENCE 

a. Due to large family 

Supreme Court in Sudam Hari Patil v. State of Maharashtra 1 

held for justification of reduction of sentence awarded to the accused due to 

following observations. 

1 AIR 1994 SC 1807 
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As per prosecution, accused being public servant demanded 

bribe for doing favour of recommending the application of complainant. The 

offence for which he was convicted under Sec.5(2) read with Sec.5(1) (d) of 

Prevention of Corruption Act and Sec.l61 of Indian Penal Code was 

committed few years back and accused lost his job and for all these years he 

has undergone agony of Criminal Proceeding. For all these special reasons, 

Supreme Court reduced the sentence from 1 year to 6 months as accused has 

large family to maintain. 

It is evident from above order that prosecution, investigating 

agency and Court are responsible for prolong trial for more than ten years. It 

has been observed that in most of the cases, Ld.Court requires several years to 

dispose of Criminal proceeding. In most of the cases relating to corruption 

tried under Prevention of Corruption Act, if reduction of sentence is granted in 

the name of special reason, legislative exercise mandated by Parliament would 

stand defeated. According to my view, sentence awarded by court below 

should have been upheld by Apex Court. 

b. Due to prolong trial as well as mental agony 

Supreme Court in Makhan Singh v. State of Punjab2 held 

following direction. 

'The occurrence is said to have taken place in the Year 1978 

and both the appellants have admittedly lost their jobs and they have 

2 AIR 1994 SC 266 
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undergone trial for number of years and until now they have suffered mental 

agony for having been convicted and the matter being pending here. Taking all 

those circumstances in to consideration this court while confirming the 

conviction of the appellants, reduced substantive sentence under each count to 

three months rigorous imprisonment and the sentence of fine along with 

default clause is, however, confirmed. Sentences are directed to run 

concurrently". 

It is seen that Apex Court has observed that accused has 

suffered mental agony having lost his job. It is natural phenomenon that in 

every conviction, there is mental agony and in most of the cases criminal 

proceeding arising out of corruption matters are pending for several years 

from trial court to Apex Court. Due to improper functioning of prosecution, 

investigating agency and even court, several years are required to dispose of 

such cases. I feel that sentences of conviction by court below should have been 

upheld by Apex Court. 

c. Due to age factor 

Supreme Court m Ram Prakash Singh v. State of 

Bihar3 held following observations. 

"Where there was a delay in trial and the convict was around 

the age of superannuation and already lost his job, the conviction was affirmed 

but sentence of imprisonment was reduced to six months. Occurrence took 

place some time in 197 4 and the charge sheet was filed in the year 1977. More 

than 20 years have passed. Besides this, by reason of conviction, the appellant 

may loose his job and other retirement benefits, if any. From the judgement of 

3 
AIR 1998 SC 296 
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trial court, it appears that the appellant was then 44 years old. By now, he 

might have been superannuated or likely to be superannuated. Bearing in mind 

the passage of time, we are of the opinion that in the facts and circumstances 

of the case, ends of justice would be met if the sentence awarded to appellant 

is alter to simple imprisonment of six months on each count for which he was 

found guilty by the courts below." 

It has been observed that charge sheet was filed after three 

years from the date of occurrence. But Ld. Trial court has not passed any 

direction against investigating agency due to delay submission of charge sheet. 

Had the charge sheet been filed within 90 days, proceeding should have been 

completed within reasonable time. So due to non cooperation of investigating 

agency and prosecution, trial has been delayed. Parliament fixed minimum 

sentence of imprisonment of 01 year with the strength of Prevention of 

Corruption Act 194 7 by making an amendment to it in 1958 for language and 

intention of legislature is clear i.e. shall not be less than 01 year. Moreover in 

every case, where the order of conviction is passed either by way of 

imprisonment or by way of fine against public servant, competent authority 

has to pass order for removal of service. The quantum of sentence or quantum 

of fine is not the factor for removal of service. So, by reducing the sentence, 

public servant will not be benefited from such reduction of sentence. 

d. Due to over age and prolong trial 

Supreme Court in Shiv Nandan Dixit v. State of Uttar Pradesh4 

held following observations. 

It appears that appellant was involved in bribe receiving case. 

Ld.Trial Court convicted appellant which was confirmed by High Court on an 

4 2003(8)supreme 901: 1 (2004)CCR 86(SC):2004(1 )crimes 219(SC) 
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appeal. On appeal, Supreme Court held that the words "obtain for himself' in 

Sec.5 (1) (d) ofPrevention of Corruption Act connote not only receiving bribe 

personally but receipt of any bribe either directly or indirectly and the 

evidence disclosed that A2 had received money knowing it to be a bribe for 

and on behalf of Al and confirmed the conviction of both the accused under 

Sec.l61 of IPC read with Sec.120/B of IPC. As regards the sentence imposed 

on both the accused, Supreme Court took into consideration that the incident 

took place nearly 23 ago but both the appellants lost their jobs and all retrial 

benefits and they had crossed 60 years of age and reduced the punishment to 

six months. 

It has been observed that in most of the cases, Ld. Trial Court 

and higher court usually take several years to dispose of criminal proceeding 

in corruption cases. Mare delay in disposal of proceedings by itself would not 

be any reason to reduce the sentence below the minimum sentence of 01 year. 

When the corruption was sought to be eliminated from society, all possible 

stringent measures are to be adopted within bounds of law. One such measure 

is to provide condign punishment and in that process to fix minimum sentence 

of imprisonment for giving deterrent impact on other public servants who are 

prone to corrupt deals. In order to eliminate corruption from the society, no 

leniency should be shown in respect quantum of punishment to the accused 

since corrupt public servants have to face serious consequences. 

e. Due to meager amount. 

Supreme Court in Visnu Nag Nath Deshmukh v. State of 

Maharashtra 5 held following observations. 

5 (2001) 1 SCC 345: 2000(4)crimes 272 (SC): 2000 (7) Supreme 586 :2000(8) SLT 377 
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Where the accused was convicted for six months rigorous 

imprisonment and fine of Rs.600 for having received illegal gratification of 

Rs.l 0 for issuing succession certificate to the complainant and his defence that 

he received the amount towards soldier's welfare fund was rejected and the 

said conviction was upheld by High Court, the Supreme Court declined to 

interfere with the conviction. However the sentence was reduced to four 

months rigorous imprisonment which he had undergone and paid the fine 

amount. 

It has been observed that the Apex Court has not given any 

substantial reason for reduction of sentence. Since corruption has become so 

rampant in the entire country, the offence of corruption cannot be considered 

as trivial and corrupt behaviour of public servant should be dealt with by 

strong hand and there is no question of deviation from minimum sentence 

mandated by Parliament. 

f. Due to losing job 

Supreme Court in B. G. Goswami v. Delhi Administration6 held 

following observations. 

The accused head constable accepting money for release of 

the women whom he has taken away is guilty of misconduct. The officers of 

police department everyday come in contract with the public. It is the duty of 

police officer to maintain law and order. It is their duty to protect the people 

and they are not expected to harass and trouble the people. Considering all 

these aspects, it is not fit case in which the appellant accused is not made to 

suffer imprisonment. However, taking into consideration the facts that the 

appellant would lose is job it would not be unjust if the sentence of two years 

6 AlR 1973 SC 1457 
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ngorous is reduced to one year, the minimum provided in Sec. 5 (2) of 

Prevention of Corruption Act. 

It is seen that Supreme Court has observed that appellant 

would lose his job and it would not be unjust if the sentence of two years is 

reduced to one year. Even if conviction of appellant is reduced to one year, as 

per Discipline and Appeal rule, appellant would lose his job. Secondly 

appellant being a police officer is under obligation to protect the people and 

also as keeper of law, has special responsibility unlike general people towards 

society. In such analogy, it would not be prudent to reduce the sentence of 

imprisonment passed by Ld Trial Court as well as High Court. 

g. Due to imposing fine only instead of imprisonment. 

Supreme Court in Bhagwan Das v. State ofRajasthan 7 reduced 

sentence awarded to the accused less than one year due to following 

reasons: 

"We find that the offences with which Keshwani was charged 

were committed more than 12 years ago and that he has undergone some 

rigorous imprisonment also. The cheating with which he was charged was in 

respect of a petty sum of Rs.31.89. This court has, some time, taken into 

account the long period for which the sentence imposed may have remained 

dangling over the head of a convict like the sword of Damocles. Moreover a 

period of 12 years is a long time in the course of which the conditions of life 

and the out look of a man may have changed entirely. This case has taken so 

long to decide finally due to no fault of appellant. Consequently, we reduced 

the sentences if imprisonment upon Keshwani under Sec.420 Indian Penal 

7 AIR 1974 SC 898 



229 

Code and Sec.5 ( 1) (d) read with Sec.5 (2) of Prevention of Corruption Act to 

the period already undergone, but we maintain the fine of Rs.500 impose upon 

Keshwani". 

It has been observed that in most of the cases relating to 

corruption under Prevention of Corruption Act requires more than 10 years to 

dispose it of Criminal proceeding commencing from Ld.Trial Court up to 

Supreme Court. If that be the explanation of Court, reduction of sentence 

should have been made to every accused involved in corruption matter. 

Moreover, Ld. Trial Court has not passed any stricture against prosecution for 

long trial. The question of amount though meager involved in corruption case 

cannot be taken into account so far accused is involved in corruption case. 

Restoring fine after reducing imprisonment can also defeat the purpose as 

corrupt public servant could easily raise fine amount by dubious means. 

B. CRITICAL STUDY FOR QUASING CONVICTION 

a. On the basis of sharing intention with the accused or was acting on 

his behalf. 

Supreme Court in Sadashiv Mahadeo v. State of Maharashtra8 

held following observation in regard to the fact of the case. 

"The accused No.1 was a head constable. He was convicted 

for an offence under Sec.l61 Indian Penal Code. Accused No.2 was a 

constable and was convicted under Sec.l65 A of Indian Penal Code read with 

Sec.5 (1) (d) and (2) of Prevention of Corruption Act. The case of the 

8 AIR 1990 SC 287 
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prosecution was that there was an arrangement between accused No.1 and the 

complainant in which the complainant agreed to pay Rs.lOO to accused No.1 

to see that case against complainant in the police station should be filed. A 

trap was laid. It was in the evident that when the complainant went to the 

police station along with a party on the fix date, accused No. I was in the 

police station and when the complainant offered to pay the amount he asked 

him to handover the amount to some party standing there and went away in a 

police van. He did not give the amount as directed but he waited for time till 

accused No.1 returned. On this occasion also accused No.1 did not accept 

money but asked him to pay to some tea vendor located there. The 

complainant did not give to these persons also. After some time it was alleged 

that the amount was paid to accused No.2 to be paid to accused No.1. The 

accused were convicted and those were affirmed by the High Court with some 

modification in respect of accused No.2. 

The court held that the lower courts so far as accused No.1 is 

concerned have drawn an inference from the subsequent conduct of the 

accused after the trap was laid. Apparently such an inference could not be 

drawn because if the accused was really involved in the matter after the trap 

was laid and money was recovered from accused No.2, it will be nothing but 

failure of trap against accused No.1. To take the application or statement made 

by the complainant afterwards may be nothing but curiosity and inference 

drawn could not be justified. Admittedly, there is no evidence at all against 

accused No.1 except the story given out by complainant. The evidence about 

the incident only indicates that this accused avoided the complainant when 

ever he approached him. On this evidence the conviction of the appellant 

could not be sustained as this does not establish any of the ingredients of the 

offence. As regards accused No.2 merely because he was guilty of any one of 

these offences unless it is established that he was a party to arrangement and 

that the arrangement arrived at was that the money would be handed over to 

accused No.2 to be given over to the accused No.1. Apparently accused No.2 

was not expected to help the complainant. The assurance to the complainant to 
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settle the matter, accordingly the prosecution own case and the evidence of 

complainant this arrangement was finally settled and the house of accused 

No.1. Admittedly accused No.2 was not there nor is it alleged that he had any 

knowledge about this settlement. Under these circumstances it could not held 

that accused No.2 accepted this amount for any purpose. At best the 

complainant told him to pass this money on to the accused No.1 he accepted it 

but on that basis it could not be held that he was sharing the intention with 

accused No.1 or was acting on his behalf. In the circumstances the conclusions 

of lower courts could not be sustained and the conviction and sentence against 

both the accused are to be set aside." 

The reason for quashing the conviction by Apex Court is not 

clear due to following observations. 

It is admitted fact that accused No.2 being public servant 

accepted money on behalf of accused No.1 knowing fully well that it is not 

legal remuneration. If there is good intention on the part of accused No.2, 

money so offered by complainant should not have been accepted. The question 

of knowledge above the settlement does not arise. So far accused No.1 is 

concerned that he did not accept money and directed complainant to pay 

money to vendor in tea stall out side police station. It indicates that there is 

understanding between the vendor and accused No.I. The purpose of handing 

over money to the vendor is to avoid being caught by police. According my 

observations, conviction made by Ld. Trial Court and High Court should have 

been upheld by Apex Court. 
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b. On the basis of presumption 

Supreme Court m Shantilal v. State of Rajasthan9 passed 

following orders: 

"We are, therefore, of the view that evidence led on behalf of 

the prosecution is wholly insufficient to establish beyond reasonable doubt 

that the appellant made a demand for bribe through Ram N arain or accepted 

any bribe from Dhanna Lal for giving early certified copy of the entries in the 

land record. We must, consequently, set aside the order of conviction and 

sentence recorded against the appellant and acquits him of the offences 

charged against him. The bail bonds executed by the appellant will stand 

cancelled." 

It is stated that the accused was alleged to have demanded 

bribe through co-accused a peon in his office but there was no evidence that 

the accused demanded bribe or even made suggestion about it to complainant 

and the currency notes were not seized from him but from co-accused and 

there were discrepancies in the evidences, it was held that the evidence was 

not sufficient to establish that accused demanded bribe from complainant 

through by his peon. 

It appears that currency notes were recovered from his peon 

co-accused and it has strong presumption that co-accused collected money on 

his behalf from complainant with a view that the accused may be caught in 

trap. In view of above analogy conviction made against appellant by the courts 

below should have been upheld. 

9 AIR 1976 SC 739 
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c. Reduction of fine without setting aside conviction 

Supreme Court m S.Nataajan v. State of Mysore 10 held 

following observations: 

"In this appeal by special leave the appellant has been 

convicted under Sec.409 of Indian Penal Code and sentenced to six months 

rigorous imprisonment and under Sec.5 (1)© read with Sec.5 (2) of the 

Prevention of Corruption Act to six months imprisonment. It appears that the 

appellant was a junior cashier and was disbursing the provident fund of retired 

officers. A sum of Rs.2196 which was meant to be disbursed to P.W.2 

Venogopal Naidu was withheld by the appellant and money was not paid to 

him on account of some mistake. Venogopal Naidu then made a complaint to 

the Divisional pay master and the mistake was ultimately detected on 

22.05.1971. On 1st June 1971 the appellant disbursed the entire amount to 

V enogopal on account of withdrawal of provident fund. It is therefore merely 

a case of temporary retention of money for a short while. The accused has 

already lost his service and in the facts and circumstances of this case we think 

that no serious notice may be taken of the offence. The appeal itself was 

confined only to the question of sentence. For these reason we would reduced 

sentence of the appellant under Sec.409 of Indian Penal Code to the period 

already served and as regards the conviction under Sec.5( 1) © read with 

Sec.5(2)of Prevention of Corruption Act we suspend the sentence and release 

the appellant under Sec.360 of the code of Criminal Procedure and maintain 

the sentence of fine and direct him to execute a personal bond of Rs.2000/- for 

a period of 1 Year and maintain good period of 01 year and maintain good 

behaviour during this period, failing which he will have to receive the 

remaining portion of his sentence. The sentence of fine is maintained. With 

this modification the appeal is disposed of." 

10 AIR 1980 SC 639 
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It appears that appellant has been convicted under Sec.409 of 

Indian Penal Code and Sec.5(1)© read with Sec.5(2) of Prevention of 

Corruption Act due to reason that sum of Rs.2196/- was withheld. It is stated 

that the above money was not paid to P. W .2 Mr. V enugopal N aidu due to 

mistake and subsequently the mistake was detected. If there is a bonafide 

mistake on the part of appellant and having no intention of taking bribery, 

conviction made by Ld.Trial Court should have been quashed. It is not 

understood as to why Apex Court has not focused attention to the above 

aspect. We know that it is the cardinal principal of criminal jurisprudence that 

let several guilty be released rather than punishing an innocent person. 

d. On the basis of explanation of police officer beyond reasonable 

doubt. 

Supreme Court in State of Madhya Pradesh v. J.B.Singh 11 held 

following observations: 

"The Respondent was charged under Sec.l61 of Indian Penal 

Code and Sec.5(1) (d) of the Prevention of Corruption Act on the allegation 

that he made a demand for a sum of Rs.270/- from Mithailal and pursuant to 

the said demand, the money was paid which was recovered from the rest room 

at the police station. The accused happens to be a police officer. The special 

judge convicted the accused - Respondent of the charge under Sec.5 ( 1) (d) of 

the Prevention of Corruption Act. But on appeal the High Court has set aside 

the conviction and recorded an order of acquittal. 

II AIR 2000 sc 3562 
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"On examining the material on record, the High court came 

to the conclusion that the prosecution has failed to establish either the demand 

made by the accused or even the payment by the complainant and therefore, 

the offence cannot be said to have been established beyond reasonable doubt. 

Mithalal the complainant who was examined as PW -9 did not support the 

prosecution case during trial and, therefore, he was permitted to be cross

examined by the prosecution counsel. 

Mr.Shukla Ld. Senior Council appeanng for the state, 

contented that notwithstanding the fact that the complainant himself turned 

hostile and did not support the prosecution case but the fact of demand could 

be established by the evidence of Badri Prasad (PWl ). Mr.Badri Prasad 

appears to be a person who was known to Mithalal and according to his 

evidence he went to police station on being requested by father of Mithalal to 

find out as to how the Mithalal was being detained at the police station. 

We have been taken through the evidence of said Badri Prasad 

(PW 1) and his evidence by no stretch of imagination can be held to have 

established the fact that the accused made any demand from Mithalal. The 

only statement made by Badri Prasad is that the Sub- Inspector had told him 

that the accused should pay some money for being released the statement 

cannot be held to be statement to established that the accused made the 

demand to Mithalal. So far as the payment is concerned, once Mithalal himself 

did not support the prosecution case, there is no material also to establish the 

alleged payment said to have been made by Mithalal to the accused pursuant 

to the alleged demand. Therefore, all the necessary ingredients of the offence 

under Sec.5 (1) (d) of Prevention of Corruption Act as well as under Sec.l61 

of Indian Penal Code not having been established, the order of acquittal 1s 

wholly justified and cannot be interfered with." 
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It appears that respondent was charged under Sec.161 of Indian 

Penal Code and Sec.5(l)(d) of Prevention of Corruption Act and Ld. Special 

judge convicted him under Sec.5 (1) (d) of Prevention of Corruption Act but 

High Court and Supreme Court set aside conviction. It is observe that 

respondent was a police officer who being a keeper of society has special 

responsibility and duty towards society. Though complainant turned hostile 

and contradicted by the party calling him cannot as matter of law be treated as 

washed of the record all together. If judge finds that in the process, the credit 

of witness has not been completely shaken he may after reading and 

considering the evidence of witness as a whole with due care accept the other 

evidence. Moreover, appellant being police officer cannot escape 

responsibility against whom there is serious allegation of illegal detention of 

the complainant. So lenient view taken by High Court and Apex Court would 

afford incentive and impetus to public servant who is susceptible to corruption 

and to indulge such nefarious practices with immunity. So in my consider 

view, conviction made by Ld. Trial Court should have been upheld by Apex 

Court. 

e. On the basis of benefit of doubt 

Supreme Court in Om Prakash v. State of Hariyana 12 made 

following observations. 

"The fact of the case was that the appellant with co-accused 

suspected to be involved in murder case offered bribe of Rs.l 0,000/- to the 

Police Inspector investigating the case. The Inspector refused to accept the 

money but later accepted on insistence and prepared a memo, sealed the 

money in presence of Head Constable and got FIR recorded. The defence of 

the accused was that in connection with murder case some of their relatives 

12 
AIR 2006 SC 894 
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who were accused came to court with more than Rs.l 0,000/- and the Inspector 

snatched the amount from their hands. When threatened that if the amount is 

not received by them, the matter would be reported to the higher authority, a 

false case was thrust upon them by the Inspector. Both the accused were 

convicted under Sec.l2 of Prevention of Corruption Act by Ld. Trial Court 

and High Court upheld the same. 

On appeal, Supreme Court after assessing the evidence held 

that the defence story set up by the appellant cannot be said to be wholly 

improbable in view of the delay in lodging FIR and discrepancies in the 

prosecution witnesses. Supreme Court further held that when the demand has 

not been proved, Sec.20 of Prevention of Corruption Act 1988 will have no 

application and set aside the conviction, by giving benefit of doubt. 

It appears that the two persons offered bribe to Police 

Inspector and Head Constable investigating the case. It has been observed that 

defence in the support of version did not adduce any evidence and in that 

circumstances the version of prosecution witnesses cannot be thrown away 

merely on the ground that they are official witness and no independent witness 

was associated. So, there is probability in support of prosecution case. It has 

further been observed that accused has been acquitted in the name of benefit 

of doubt. So while acquitting the accused, strict interpretation of benefit of 

doubt should have been made otherwise corrupt person will engulf the society 

as octopus. 
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f. Possession of disproportionate properties to the known source of 

income. 

Supreme Court held following observations m DSP Chennai v. 

K.Inbasagaran 13 

The fact of above case is that a Senior I.A.S. Officer was 

convicted by special judge, Chennai for possession of disproportionate assets, 

on appeal preferred by him against conviction, High Court held that the wife 

of the accused had all the money recovered from her house was her black 

money from her business and cash, gold and F.D.R which were recovered 

during an income tax raid were also assessed by the income tax authorities and 

therefore the accused had satisfactorily accounted for the recovery that un

accounted money did not belong to him and further the premises in question 

was jointly shared by the wife and husband and acquitted the accused. The 

state filed the appeal before the Supreme Court against the order of High 

Court. Supreme Court upheld the order of Madras High Court holding that the 

prosecution has not been able to lead evidence to establish that some of the 

money could be held in the hands of the accused. In case of joint possession it 

is very difficult when one of the persons accepted the entire responsibility. 

The wife of the accused has not been prosecuted in view of the explanation 

given by the husband and when it has been substantiated by the evidence of 

wife and the other witnesses who have been produced on behalf of the accused 

coupled with the fact that the entire money has been treated in the hands of 

wife and she has owned it and has been assessed by income tax department, it 

will not be proper to hold the accused guilty under Prevention of Corruption 

Act, as his explanation appears to be plausible and justifiable. Initial burden is 

on prosecution to establish that the accused had acquired property 

disproportionate to his known source of income and then it shifts on accused 

to offer plausible explanation. In this case, there are no complaining 

circumstances to reverse the order of acquittal recorded by the High Court. 

13 AIR 2006 SC 552 
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It appears that in above case a senior I.A.S Officer has been 

convicted by special judge for possession disproportionate assets. On appeal 

High Court reversed the order of conviction and passed order for acquittal 

which was upheld by Apex Court. The interpretation of High Court is that it is 

very difficult to segregate that how much of wealth belonged to husband and 

how much belonged to wife. Prosecution has tried his best to lead evidence to 

show that all monies belong to accused. Here wife of accused took burden in 

order to save her husband from conviction. Since respondent is I,.A.S Officer 

and salaried person, his wealth can be determined. Moreover, accused in order 

to save from conviction, operated joint account with his wife. In such analogy, 

conviction made by Ld. Special Judge should have been restored and upheld 

by Apex Court. 

g. On the basis of sanction of prosecution issued by incompetent person. 

Supreme Court in State Inspector of Police, Vishakapatnam l'. 

Surya Sankaram Kurri 14 held following observations: 

In a case decided by Supreme Court, a Railway Officer was 

convicted by the special judge for possession of disproportionate assets. In 

appeal, High Court set aside the conviction holding that if a reasonable margin 

of I 0% is accorded, the accused cannot be said to have failed to have proved 

in showing means for acquiring assets held and possessed by him as also by 

his wife. 

Supreme Court also held that Sec 17 of Prevention of 

Corruption Act makes investigation only by police officer of the rank 

specified therein to be imperative in character and in this case the investigating 

14 (2006) 7 sec 172 
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officer did not produce any record to show that he had been show authorized. 

The special judge was enjoined with duty to draw and adverse inference. 

Supreme Court further held that the person who 

accorded sanctioned for the prosecution of the accused under Sec 19 of 

Prevention of Corruption Act 1988 was not competent to accord sanction of 

prosecution under the rules as he was not competent authority to remove 

respondent from service. Though the sanctioning authority claimed to have 

been delegated with power, the purported delegation of power has never been 

produced and proved. The Supreme Court held that acquittal called for no 

interference. 

It has been observed that Supreme Court held that 

acquittal order passed by High Court by reversing the order of conviction 

made by Ld. Special Judge called for no interference. 

Supreme Court upheld the order of acquittal passed by 

High Court with the interpretation that the person who accorded sanction was 

not competent to accord sanction for prosecution and it has been stated that the 

sanctioning authority has not shown any documents in support of that. It has 

been observed that the authority of Railway might have intention to save its 

officer from being prosecuted. High Court and Supreme Court instead of 

acquitting the accused should have remanded the matter to Ld. Trial Court 

after directing competent authority to produce sanction of prosecution. Due to 

technical flaw, accused has been acquitted though there was a strong 

allegation and evidence in respect of possession of disproportionate assets by 

the accused. 
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h. Due to non availability of sanction of prosecution from competent 

authority. 

Supreme Court held following observations in Monoranjan 

Prasad Chowdhury v. State of Bihar15 

The fact of the case is that the proceeding under Prevention 

of Corruption Act against the petitioner was assailed and an application for 

discharge was filed by the petitioner - accused on the ground that the 

appropriate authority has not accorded sanction under Sec.19 of Prevention of 

Corruption Act. The said application having been rejected, the petitioner 

moved before High Court under Sec.482 of the Code of Criminal Procedure 

and High Court having dismissed the same, the petitioner has approached 

Supreme Court. 

The sole question that arises for consideration is whether 

sanction has been accorded by the competent under Sec. 19 ( 1) © of 

Prevention of Corruption Act. 1988. The authority competent to remove him 

from the office is the authority to accord sanction and admittedly, the said 

authority is the Managing Director of the Company, as contended by the 

counsel for the petitioner and conceded by Mr. B.B.Singh Ld. Counsel 

appearing on behalf of State of Bihar. In that view of the matter, since there is 

no sanction of the competent authority, the proceeding is vitiated. Apex Court 

set aside the impugned order and quashed the proceeding. 

Needless to mention, if appropriate sanction is received from 

competent authority, the matter can be proceeded against. 

15 (2002) 1 o sec 688 
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It appears that Supreme Court quashed the proceeding since 

there is no sanction from competent authority. It is further directed that if 

appropriate sanction is received, the matter can be proceeded against. It means 

if sanction is not received, the matter cannot be proceeded. It is further 

observed that due to non availability of sanction from competent authority, the 

accused has been acquitted. Instead of quashing the proceeding, matter should 

have been remanded to court below after directing competent authority to 

accord sanction for prosecution. In view of the legal flaw the, it would not be 

proper to acquit the accused. 

i. Due to non acceptance of evidence of pancha witness. 

Supreme Court in Ganapathi Sanya Naik v. State of 

Karnataka 16 held following observations: 

According to prosecution appellant village accountant 

demanded bribe money for effecting mutation entries in revenue records - trap 

laid- currency notes smeared with phenolphthalein powder were put on office 

table of appellant as asked by him and appellant then placed some files on the 

currency notes -police office waiting outside then rushed in and recovered the 

notes from the table - Trial Court held that evidence of pancha witness and 

complainant with regard to recovery of cash was not believable and that 

defence version that money had been put under the files on the table 

surreptitiously without knowledge of appellant appeared more plausible and 

worthy of acceptance and accordingly, it acquitted the appellant. But High 

Court on state's appeal against acquittal convicted the appellant on the finding 

that complainant's evidence was corroborated by the pancha, an independent 

witness and that prosecution case could not be doubted merely because 

currency notes had not been touched by the appellant. High Court also refused 

16 AIR 2007 SC 3213 
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to accept the defence plea that there was no occasion for demand of money as 

necessary documents had already been prepared, on ground that possibility of 

documents having been prepared in anticipation of receipt of money could not 

be ruled out. It was held that finding of fact arrived at by Trial Court on 

appreciation of evidence was a possible view and therefore, High Court on 

appeal against acquittal was not justified in interfering there with on ground 

that a different view was possible. 

It has been observed that the Ld. Trial Court held that defence 

version that money had been put under the files on the table without 

knowledge of appellant appeared more plausible. 

It is common practice that in some department of State 

Government, the bribe has to be paid to get the work done. Appellant being 

clever person did not touch the money with the view that he may be trapped. 

That does not mean that prosecution case could not be doubted merely because 

currency notes had not been touched by the appellant. Moreover, there is no 

hard and fast rule that bribe money should be touched by the accused. 

Secondly complainant's evidence was corroborated by independent witness. 

Thirdly possibility of documents having been prepared with a view to get extra 

money in future could not be ruled out. 

In view of above analogy, High Court's order of conviction 

by reversing the order of acquittal should have been restored and upheld by 

Apex Court. 
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j. On the basis of evidence of interested witness. 

Supreme Court in Girja Prasad (Dead) by LRs v. State of 

Madhya Pradesh 17 held following observations: 

Once it is proved that amount has been received by the 

accused, presumption under Sec.4 of Prevention of Corruption Act would get 

attracted. In such a case, it would be wholly immaterial whether the said 

acceptance of amount was for him or for some one else. It would also be 

immaterial whether the accused was or was not in a position to oblige the 

complainant. However, the said presumption is not absolute. Accused can 

rebut the said presumption by leading evidence. In the present case, there was 

evidence as to acceptance of amount by the accused. Hence, presumption 

under Sec. 4 of Prevention of Corruption Act 1947 got attracted. Accused 

failed to rebut the said presumption as he did not adduce any evidence 

whatsoever in that regard. Therefore, High Court was justified in reversing is 

acquittal and convicting him under Prevention of Corruption Act 1947 and 

Sec.161 of Indian Penal Code (since repealed). 

Where no evidence was adduced by accused to rebut 

the presumption raised under the law and he merely took the defence of total 

denial and false implication, held, the doctrine of preponderance of probability 

had no application. 

In an appeal against acquittal, the appellate court has 

every power to reappreciate, review and reconsider the evidence as a whole 

before it. It is, no doubt, true that there is presumption of innocence in favour 

17 (2007) 7 sec 625 
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of the accused and that presumption is reinforced by an order of acquittal 

recorded by Ld. Trial Court. But that is not the end of the matter. It is for the 

appellate court to keep in view the relevant principles of law, to reappreciate 

and reweigh the evidence as a whole and to come to its own conclusion on 

such evidence in consonance with the principle of criminal jurisprudence. 

It was further held that credibility of a witness has to 

be tested on the touchstone of truthfulness and trustworthiness. Rejection of 

evidence of a witness by Trial Court merely on the ground that they were 

interested witness was not justified. 

It is not the law that police witnesses should not be 

relied upon and their evidence cannot be accepted unless it is corroborated in 

material particulars by other independent evidence. The presumption that 

every person acts honestly applies as much in favour of a police official as any 

other person. No infirmity attaches to the testimony of police official even if 

such evidence is otherwise reliable and trustworthy. The rule of prudence may 

require more careful scrutiny of their evidence. But, if the court is convinced 

that what was stated by a witness has a ring of truth, conviction can be based 

on such evidence. 

Contention that if conviction of deceased appellant 

was confirmed by Supreme Court, he would not be entitled to pensionary and 

other benefits was a mere consequence thereof which could not be helped. 

Argument of sympathy liable to be rejected. 

It has been observed that during pendency of appeal, 

appellant Girja Prasad died. So in absence of appellant since died, order of 

acquittal passed by Ld. Trial Court should have been restored on the ground of 

natural justice. Secondly Divisional Ayurvedic Chikitsa Adhikary Mr. 
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Ramnarayan Rajoria prosecution witness no.4 who was main culprit and on 

whose behalf appellant was alleged to have received the amount of Rs.200/-, 

should have been prosecuted. Thirdly appellant being a pretty clerk was not in 

position to oblige complainant by not placing him under suspension. Mr. 

Rajoria holding higher post forced the appellant to accept money on his behalf 

with a view that he may be caught in trap. Here the evidence of both panch 

witnesses did not support prosecution and were treated as hostile. Regarding 

evidence of PWl Anup Kumar PWl 0 S.K.Tewary Inspector of special police 

establishment, they were interested witnesses. 

In view of above analogy, acquittal order passed by 

Ld. Trial Court should have been restored and upheld by Apex Court. 

k. On the basis of role of appellant as conduit for the purpose of 

payment of bribe. 

Supreme Court in K.Subba Reddy v. State of Andhra 

Pradesh 18 held following observations: 

Challenge in this appeal is to the judgement rendered by Ld. 

Single judge of Andhra Pradesh High Court upholding the conviction of the 

appellant punishable under Sec. 7 of Prevention of Corruption Act 1988. The 

appellant had faced trial along with another accused and for the sake of 

convenience he is described as A-2 hereinafter. Both the accused person were 

convicted for the offence punishable under Sec. 7 of the above Act and 

sentenced to undergo rigorous imprisonment of one year each and to pay fine 

of Rs.l 000/- with default stipulation. They were however acquitted on other 

charges. 

18 (2007) 8 sec 246 
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Money handed over to appellant home guard for passing on 

to excise inspector who had allegedly demanded the same by way of bribe for 

return of stock register of complainant wines shop. Appellant stated that 

money was given to him for handing over to one S for the purpose of remitting 

the same to Government Treasury. Evidence showed that S used to do such 

work on behalf of shop owners. Appellant had no role of play in the return of 

the stock register. It was held that material is not sufficient to hold the 

appellant guilty. His conviction is accordingly set aside. 

It has been observed that the appellant along with another 

accused were convicted for offence punishable under Sec. 7 of Prevention of 

Corruption Act 1988 and sentenced to one year imprisonment along with fine 

by Ld. Trial Court which was upheld by High Court. But Supreme Court 

passed order with a view that appellant had no role of play in return of stock 

register. Apex Court believed version of appellant that money was given to 

him for handing over to one Sri Subbarayubu for the purpose remitting the 

same to Government Treasury. It is not understood as to how Supreme Court 

believed such story that practice of giving money to some boys working in 

shops or some places to remit the money to the Government Treasury at 

different places. It is further observed that boys working in shops had no 

authority to accept money to deposit in Government Treasury. It is common 

clever practice of the accused that he had no knowledge with a view that the 

money was being paid as bribe. So High Court observations regarding role of 

appellant as a conduit for the purpose of payment of bribe to another accused 

was correct and justified. Moreover, Supreme Court observations was that if 

any body wants to remit money to the Government Treasury, one has to go out 

to different places does not hold good. It is evident from above discussion that 

appellant had knowledge that money was being paid to him to another accused 

as bribe. Besides, it is the common practice of public servant alleged to have 

been involved in corruption case, tries to make different story in a view to 

avoid conviction. 
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In view of above analogy, conviction order passed by Ld. 

Trial Court which was upheld by High Court should have been restored and 

upheld by Apex Court. 

l. On the basis of evidence of complainant which is untrustworthy 

Supreme Court in V Venkata Subbarao v. State represented 

by Inspector of Police, Andhra Pradesh19 held following observations: 

In a trap case, a surveyor in Mandai Revenue Office was 

acquitted by the special judge holding that evidence of the complainant was 

holly untrustworthy and the trap proceedings under taken by ACB were not 

reliable. In appeal, High Court relying on the provisions of Sec.20 of 

Prevention of Corruption Act held that tinted money was recovered from the 

surveyor and since the bribe was meant to be given to Mandai Revenue 

Officer, the surveyor abetted the offence and set a side the acquittal judgment. 

However, Supreme Court held 

1. the delay in lodging complaint after 15 days not explained by 

prosecution 

11. smce the purpose for the alleged demand of bribe was achieved, 

question of any demand being persistent would not arise 

iii. only finger of right hand rendered positive result when dropped in 

sodium carbonate solution as against the deposition ofPW-2 

19 1(2007) CCR 206 (SC) 
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1v. investigating officer interpolated documents 

v. in absence of proof of demand, question of raising presumption would 

not arise and 

Vl. burden on accused does not have to meet same standard of proof as 

required by prosecution and upheld acquittal recorded by special judge. 

It has been observed that tainted money was recovered from 

surveyor and since bribe was meant to be given to Mondal Revenue Officer, 

the surveyor abetted. Secondly finger of right hand of accused rendered 

positive result. Thirdly there was no proof that there is any animosity between 

investigating officer an appellant. Fourthly, possibility of fulfilling demand 

with a view to get extra money in future would not be ruled out. 

In view of above analogy, conviction order passed by High 

Court should have been restored and upheld by Supreme Court since 

corruption has spread its tentacles in every sphere of life. 
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m. On the basis of beyond reasonable doubt. 

Supreme Court in TSubramanian v. State of Tamil Nadu20 

held following observations: 

The fact of the case is that the accused Executive Officer of a 

Temple in Tamil Nadu was prosecuted for demanding and accepting illegal 

gratification from the complainant for securing a patta in his favour in respect 

of the Temple Land. 

The special judge considered the evidence in detail and held 

that the appellant had given a reasonable and satisfactory explanation for 

receiving Rs.200/- from PW-1 in the presence ofPW-2, by stating that amount 

had been tendered by PW -1 as having been sent by PW -6 towards his lease 

rant arrears. The court further held that the prosecution had failed to establish 

beyond reasonable doubt the three essential ingredients, namely, the demand, 

delivery and acceptance of sum of Rs.200/- by the appellant as illegal 

gratification and acquitted the accused. 

On appeal High Court allowed the appeal and held that 

prosecution had proved that the accused has received sum of Rs.200/- from 

PW-1 and that the evidence of PWs-1,2,3 & 13 established that said amount 

was received as illegal gratification. 

On appeal by the accused appellant against the order 

of High Court, Supreme Court held that High Court did not consider the 

explanation offered by the appellant for the receipt of money, nor the previous 

20 AIR 2006 SC 836 
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enmity harboured by PW-1,PW-2 & PW-6 towards the appellant. Nor did it 

hold that the decisions of Trial Court were erroneous or perverse. Re

appreciating the very evidence on which the Trial Court had the conclusion 

that the payment was not by way of illegal gratification but was towards lease 

rent due by PW -6 and paid through PW -1, the High Court relying on the 

evidence of PW-1, PW-2 & PW-6 concluded that payment was by way of 

illegal gratification. In particular, it relied on the denial by PW-6 that he had 

sent any amount through PW -1. But the mere denial by PW -6 that he had sent 

the money through PW-1 cannot be ground to hold the appellant guilty. 

Naturally PW-6 would denied having sent the amount though PW-1 the 

explanation given by the appellant immediately after the incident clearly 

explains all the circumstances and raises not only a reasonable but very serious 

doubt about the amount having been received by him as illegal gratification. 

The evidence shows out a clear alternative that the 

accused was falsely implicated and the instance of PW s 1 ,2 & 6. If two views 

were possible from the very same evidence, it can not be said that the 

prosecution had proved beyond reasonable doubt that the appellant had 

received the sum of Rs.200/- as illegal gratification. Supreme Court therefore 

held that the Trial Court was right in holding that the charged against the 

appellant was not proved and the High Court was not justified in interfering 

with the same. 

It has been observed that High Court relying on the 

evidence ofPW-1,PW-2 & PW-6, convicted appellant after reversing the order 

of acquittal passed by Ld.Trial Court. Since there is no animosity in between 

prosecution witnesses and appellant, the question of conspiracy by involving 

the appellant in criminal case does not arise. Secondly explanation given by 

the appellant after the incident raises serious doubt regarding the veracity of 

statement of appellant. Thirdly question of making story towards lease rent 

due has no meaningful basis. Fourthly High Court relied on the denial of PW-

6 that he had sent any amount through PW -1. 
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In view of above analogy, conviction order passed by 

High Court should have been restored and upheld by Apex Court. 

SUM UP: 

It has been observed that in number of cases, Supreme 

Court had been pleased to reduce sentence of imprisonment against the order 

of conviction passed by court below with a view that the matters were pending 

for long time and also observed that accused might have lost job and suffered 

mental agony. How could the mere fact that the matter was pending for long 

time be considered for reduction of imprisonment? Because this is the usual 

feature in almost all cases under Prevention of Corruption Act and it is not the 

special case. It is the defect inherent in implementation of the system that 

longevity of the cases tried under Prevention of Corruption Act is too lengthy. 

If that is to be treated as sufficient reason for reducing the sentence mandated 

by Parliament, the legislative exercise would be defeated. Secondly in every 

conviction, there is mental agony of the accused. Thirdly Apex Court should 

have fixed time limit to dispose of the matter triable under Prevention of 

Corruption Act. Fourthly Apex Court had considered age of public servant 

who was convicted under Prevention of Corruption Act and reduced period of 

imprisonment by raising fine. By increasing the quantum of fine after reducing 

the period of imprisonment to normal period can also defeat the purpose as 

corrupt public servant could easily raise fine through dubious means. Fifthly 

Apex Court had quashed the order of conviction in some cases passed by court 

below with the following observations that bribe money was not received by 

the accused since there was no demand but in number of cases it has been 

observed that bribe money was collected by lower staff on behalf of main 

accused with a view to avoid trap and conviction thereafter. In such cases, 

main accused had been acquitted. Such type of practice should have been 

discouraged. Sixthly it has been observed that in some cases Apex Court did 

not give cognizance on the version of prosecution witnesses since they are 

official witnesses. So, the version of prosecution witnesses cannot be thrown 
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away merely on the ground that they are official witnesses and no independent 

witness was associated. Last but not the least that Apex Court in some cases 

acquitted the accused on the ground of benefit of doubt and preponderance of 

probability. So while acquitting the accused, strict interpretation of benefit of 

doubt and preponderance of probability should have been made otherwise 

corrupt person in the event of acquittal will engulf the entire society. 
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CHAPTER-6 

Conclusion and suggestion 

FINDINGS 

An attempt has been made in this study to examine the 

availability of anticorruption measures initiated by the executive and 

legislative wing under Indian legal system. However for the purpose of 

effective approach, the provision of aspect of anticorruption measures of 

international scenario have been discussed on the basis of available 

information obtained from different sources. In this work also, an attempt has 

been made to frame historical and conceptual development of anticorruption 

measures. Unless we point out the evolution of law of corruption, we cannot 

tackle the present situation or develop laws for the corning days. Besides, we 

have to find out how legislature enacted legislation on anticorruption laws 

keeping in view of the development of anticorruption law in international 

aspect. Judicial interpretation and its remedial measures have been highlighted 

on the vice of corruption in the Indian society. On the basis of this research 

study, following findings may be made for betterment of society from the 

vices of corruption. 

Corruption is a global phenomenon. It is violation of human 

rights and it flourishes where there is tolerance on corruption. Corruption 

usually emanates from all level of administrative set up since it is global 

phenomenon. The decline of ethical value and culture heritage has led to the 

birth of corruption. The person who is placed in higher echelon is not at all 

serious to reduce the quantum of corruption. Corruption was in vogue during 

British period and even prior to British period. In USA also till the beginning 

of 20th century, it can be brought down though it was not possible to eliminate 
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corruption to its entirety. During aforesaid period, quantum of corruption was 

not in vicious circle like present day society. In previous era corruption used to 

take place when people wanted to get wrong work done but in present society 

speed money is to be paid even to get the right thing done. Due to corrupt 

behavior of public servant, general people are being deprived to get minimum 

service from them. Corruption may lead to law of anarchism where might is 

right. 

A person with unaccounted money and illegal activities 

promote corruption because he can dominate the society. Due to corruption, 

state fund is diverted and as a result, health, education, housing and 

transportation are directly affected and such diversion of fund by corrupt 

practice affect the government ability to provide basic and essential services to 

the general people. Corruption also undermines economic development by 

creating inefficiency and it creates economic distortion in the public sector by 

directing public investment into central project where there is existence of 

bribery and kickback. Corruption also reduces the cost of business due to 

illegal transaction though some people are of view that corruption reduces cost 

by cutting red tapism. That is why; general people think that it is convenient to 

pay bribe rather than facing complicated and rigid regulations. 

Corruption in some departments of Railway Organization 

prevails from top to bottom. Corruption dominates in some area particularly in 

respect of allotment of wagon, booking of perishable and non perishable 

goods, awarding contract, purchase of store item, recently purchase of signal 

and telecom cable and high price loot by quad cables. There is tendency in 

rejecting lowest tender by applying discretionary power and such power has 

been exercised arbitrarily. There are some sensitive areas of government 

department which provided more opportunities for corruption than other 

departments. It has been observed that discretionary power has been vested 
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upon high officials who apply their discretion arbitrarily and such power has 

been exercised which is not proportionate to his limit and capacity. Corrupt 

officials are so skilful that they do not leave any evidence behind which they 

can be caught. They have expertise by their clever skill and nefarious 

activities, pollute national fabric and create atmosphere congenial for 

corruption. 

There is also corruption in international scenario. Transparency 

International surveyed during 2007 and 2008 on 180 countries. The index 

showed from zero level to optimum level of corruption. As per above report, 

Demnark is reported to have been placed as least corrupt country where as 

Somalia is marked as most corrupt country. But according to survey made by 

Transparency International during 2009 that corruption perception index 

showed that least corrupt countries are Newzeland, Denmark, Singapore, 

Sweden and Switzerland where as most corrupt countries are marked as Iraq, 

Sudan, Myanmar, Afghanistan and Somalia. In the international scenario, it is 

not secret that corruption plagues the underdeveloped and developing world 

but as political and corporate scandals in rich countries remind time and again, 

it plagues the developed world as well. According to global survey released by 

Transparency International on 09.12.2010, India is amongst one of the most 

corrupt nations in the World. The survey titled the global corruption barometer 

survey says that about 54% Indian paid bribes during 2009. The survey found 

that India was 9th most corrupt country in the World during 2009 in the 

ranking of 86 Countries. In the survey Indian political parties are stated to be 

shown as most corrupt ranking 4.2 on a scale of one to five, police 4.1, 

Parliament 4, Civil servant 3.5, Private Sector, NGO & Judiciary 3.1, Media 

2.8 & Religious bodies 2.9. Corruption may be widespread and pervasive in 

poor nations (with almost no one untouched by it ) but the scale and intensity 

by and large are often of much smaller in magnitude than the rich nations ( 

with a few notable exception of countries ). This however, by no means makes 

corruption in poor nation's wrecks on victims is perhaps more divesting than it 
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does in rich nations. In rich nations, on the other hand, corruption is not as 

pervasive but where it occurs in severe scale and intensity. 

Since dawn of independence, Government of India has been 

taking some efforts to deal with corruption. Accordingly, a committee was set 

up by Government of India in 1949 under the Chairmanship of Dr.Bakshi 

Tekchand. The said committee laid emphasis on the special police 

establishment with a view to asses among other things, the success achieved 

by special police establishment in combating corruption and to make 

recommendation regarding the continuation, strengthening, curtailment or 

abolition of special police establishment. The Bill is intended to make the 

existing anticorruption laws more effective by widening their coverage and by 

strengthening the provision. That is why the Prevention of Corruption Act 

194 7 was amended in 1964 based on the recommendation of Santhanam 

Committee. There are provisions in chapter ix of Indian Penal Code 1860 to 

deal with public servants and those who abate them by way of criminal 

misconduct. There are also provisions in Criminal Amendment Ordinance 

1944 to enable attachment of ill gotten wealth obtained through corrupt means 

including from transfer of such wealth. The Bill seeks to incorporate all these 

provision with modification so as to make provision more effective in 

combating corruption amongst public servant. The Bill inter alia envisages 

widening the scope of definition of expression 'the public servant' 

incorporation of offences under section 161 to l65A of Indian Penal Code 

1860, enhancement of penalties provided for these offences and incorporation 

of provisions that order of trial court upholding the grant of sanction for 

prosecution would be final if it has not already been challenged and the trial 

has commenced. In order to expedite the proceeding for day to day trial of 

cases and prohibitory provisions with regard to grant of stay and exercised of 

power of revision or interlocutory orders have been included. Since the 

provisions of Sec. 161 to 165A of Indian Penal Code 1860 are incorporate in 

the propose legislation with an enhanced punishment, it is not necessary to 
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retain these sections in Indian Penal Code. Consequently it is proposed to deal 

it those section with necessary saving clause. 

Prevention of Corruption Act was brought in the statute in 

194 7. The law was enacted to make more effective provision for prevention of 

bribery and corruption which was rapidly spreading in the public services. 

This itself indicates that the existing law was found inadequate to deal with 

growing evil which had become rampant and so it had to be supplemented by 

new measure which could deal with it more effectively. The scope of Criminal 

Law (Amendment) Ordinance 1944 has been fairly enlarged. The property has 

been made liable for attachment. Any conspiracy to commit or attempt to 

commit an offence has been brought under the provision of Prevention of 

Corruption Act 1988. In addition, all pending investigation on prosecution 

punishable under Prevention of Corruption Act 1947 can be continued. 

Prevention of Corruption Act 1947 shall not be bar for instituting any 

investigation. It shall be deemed as if Prevention of Corruption Act 1988 has 

not been passed. 

Prior to independence of India, offences relating to public 

servant have been dealt under Sec 161 to 165A of Indian Penal Code 1860. 

Prevention of Corruption Act 1988 consolidates the provision of Prevention of 

Corruption Act 1947, Sec. 161 to 165A of Indian Penal Code 1860, Criminal 

Law Amendment Ordinance 1944 and Criminal Law (Amendment) Act 1952. 

The sole purpose is that relevant provisions of above legislation are brought in 

the single statute. Various provisions have been inserted effectively with a 

view to curb the menace of corruption from the society as a whole. Both 

Prevention of Corruption Act 1947 and Prevention of Corruption Act 1988 

give idea, significance and importance of expression 'corruption' in 

Independent India. This Act was the expression of an effort to eradicate 
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corruption from the society. Prevention of Corruption Act may be termed as 

more effective provision of prevention of bribery and corruption. 

After few years, it was felt necessary that the provision of 

Prevention of Corruption Act is required to be further strengthened 

subsequently Criminal Law Amendment Act came in to force in 1952. 

Prevention of Corruption gives concept and importance of corruption in 

Administrative set up. They are supporting and supplementary to each other. 

This Act provides safeguard to the public servant that they cannot be 

prosecuted in the court of law without sanction from competent authority for 

the criminal offences committed by them in discharge of their official duty. 

This provision has been incorporated in the statute book with a view to protect 

honest public servant. Thereafter Prevention of Corruption Act 1988 came into 

force during September 1988. After passing above Act, the definition of public 

servant has been widened. After passing of Prevention of Corruption Act 

1988, the existing laws for corruption have been more effective and 

streamlined with a view to combat menace of corruption act from the society. 

Effective provision has been incorporated for day to day trial of cases so that 

proceeding is concluded with in a very short time. Again Prevention of 

Corruption Act has been amended during 2008. With the strength of above 

amendment, burden of proving the acquisition of unlawful properties has now 

shifted on prosecuting agencies instead of accused person. 

In pursuance of judgment passed by Supreme Court in Vineet 

Narain -v- Union of India, Central Vigilance Commission Act 2003 was 

passed. Prior to enactment of Central Vigilance Commission Act 2003, 

Central Vigilance Commission was non statutory and now Central Vigilance 

Commission has become multi member body. United Nation General 

Assembly passed resolution in 2003 adopting United Nation Convention 
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against Corruption. Government of India has not ratified the above 

convention. 

Recently Central Government has cleared proposed legislation 

to protect whistle blower and provide for stringent punishment for those 

people exposing the identity of people disclosing information. It is 

signification step to encourage whistle blower. The necessity of such 

legislation was urgently felt into the work of reported victimization and even 

murder of whistle blower including RTI activists engaged in exposing wrong 

doing of individuals in the governments or private department. On 26.08.2010 

Mr.Prithviraj Chawan Minister of State for Home introduced in the Lok Sabha 

Public Interest Disclosure Bill 2010 providing severe punishment for those 

disclosing their identities on victimizing them. The above Bill seeks to put in 

place of mechanism that would not only encourage disclosure of information 

on corruption or deliberate misuse of authority of public servant causing 

demonstrable losses to the government exchequer but also ensure adequate 

protection to the complainants. The above Bill provides Central Vigilance 

Commission the power of civil court to hand down harsh penalty to people 

revealing the identity of whistle blower. The Bill will encourage disclosure of 

information in public interest, has clauses which provide for fine and penalties 

to people who punish those exposing corruption. 

Santhanam Committee on Prevention of Corruption in its report 

(1964) has expressed some idea since moral behaviour of citizen is vital 

condition for the growth of healthy public life. Railway Corruption Inquiry 

Committee was set up under the Chairmanship of J.B.Kripalini. The said 

committee outlined the problems with reference to Railways which by nature 

of its work is prone to corruption. The said committee also highlighted the 

corruption and inefficiency of police administration having a direct bearing on 

the problem of corruption in the Railway. 
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Administrative Reforms Commission headed by Sri V eerappa 

Moily submitted its 41
h report on 12.12.2007 on ethics in governance. The said 

report recommended that Lokpal be given constitutional status and it should 

be renamed as Rastriya Lokyukta. The said commission recommended the 

abolition of schemes such as Member of Parliament Local Area Development 

Scheme and Member of Legislative Assembly Local Area Development 

Scheme. 

Election Commission of India has taken some effective steps to 

control criminalization of politics and has not allowed convicted people from 

contesting election in Parliament and State Legislative Assembly and at the 

same time commission has compelled political leaders involved in the crime to 

disclose all charges pending against them. Election Commission has also 

directed them to settle the cases. There is problem that top level politician 

survive against political corruption owing to people indifference. The 

establishment of Ombudsman Institute like Lokyukta and Lokpal have become 

ineffective in curbing corruption against high level political elite because 

people feel hesitant in lodging complain against them for fear of suppression 

and exploitation. 

Both Prime Minister and Chief Justice of India during April 

2008 laid special emphasis for setting up special courts to tackle quickly the 

menace of corruption in public life. Asserting that corruption poses challenge 

to both government and judiciary, Chief Justice of India suggested to establish 

special courts to deal with corruption related matters. In order to curb the 

menace of corruption in Indian Judicial system, Parliamentary Committee of 

Justice has already studied the matter and has submitted detailed report along 
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with recommendations for providing more teeth to the proposed law related to 

service matter of High Court and Supreme Court Judges. The proposed Judges 

Enquiry Act with provision of a National Judicial Committee is the only 

weapon because it contains provision to take care of matters such as 

corruption in judiciary. A committee headed by former Chief Justice of Kerala 

High Court Mr.V.S.Malimath suggested reforms to criminal justice system in 

its report in 2003. The main recommendation of such committee is that 

criminal justice system should aim at finding truth but not shift through 

evidence to see whether prosecution has established guilt beyond reasonable 

doubt. 

Parliament expressed grave concern over rampant corruption 

amongst public servants which has become major cause of demoralizing 

society as a whole. Corruption has been entered in every sphere of society and 

it affects social, political and economical strata of state and also destroys 

democratic value. General law of the country has been made more stringent 

following recommendation of Santhanam Committee and Civil Service 

Conduct Rule has been greatly modified to accommodate many more new 

situations uncovered by the rule. In order to check against unauthorized 

accumulation of wealth and property by public servant, revised form of 

property return both movable and immovable have been introduced in whole 

revised CCS (Conduct) Rules 1964 & All India Service conduct rule have 

been made more stringent. It is very difficult to take action against corrupt 

official due to lack of strong evidence and proof. Maximum protection has 

been provided to public servant as per Art 311 of Constitution of India. The 

provision of Art 311 of Indian Constitution has made it complicated to deal 

with corrupt official effectively. As such, there is need for proper amendment 

of the said provision. 

Parliament took initiative by passing Right to Information Act 

2005 in order to curb the menace of corruption from the society with a view to 
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bring transparency and democracy requires informed citizen and transparency 

of information which are vital to the functioning and to hold government and 

their incumbent accountable to be governed. Parliament passed above statute 

which has provided sufficient opportunity to the citizen of India to know the 

detail functioning of Government of India. 

To deal with corruption amongst public servants, Parliament 

enacted Prevention of Corruption Act 1988. It is quadruplicate legislation as it 

contains provision of Prevention of Corruption Act 194 7, Sec.161 to 165 A of 

Indian Penal Code, Criminal Law Amendment Act 1952 and Criminal Law 

(Amendment) Ordinance 1944. Prevention of Corruption Act 1988 aimed to 

consolidate and amend the law relating to Prevention of Corruption and 

matters connected therewith. In order to combat menace of corruption, 

existing anticorruption laws have been made more effective and strengthened. 

The definition of public servant has been widened. With the interpretation of 

Sec.21 of Indian Penal Code, large number of employees would come under 

the purview of public servant. As per Apex Court order, employees of 

Nationalized Bank, Member of Parliament and Member of Legislative 

Assembly would come under the definition of public servant. 

The Government of India intends to come with comprehensive 

Bill to deal with complaint of corruption against judges. Corruption against 

politician and civil servant must be sternly dealt with. Government of India 

has set up so many committee and commission in order to eradicate corruption 

from the society. The only thing lacking is strong determination and courage 

to adopt some of the valuable suggestions made in these reports and to execute 

them with strong hand. The people who are growing under poverty and rolling 

in the dust will breath sigh of relief when corrupt official throughout the 

country will be paraded with handcuff in broad day light and this exercise will 

create sense of horror in the minds of officials. So, a common standard of 
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morality and value education are sine qua non for curbing corruption from the 

society. Cleansing corruption should start from higher echelons. 

Chief Justice of India delivered key note address at National 

Summit for restoration of National value at India habitat centre at New Delhi 

on 18.11.2008 and said that corruption is the violation of human rights. Chief 

Justice of India Sri K.G.Balakrishnan has been impressed by teaching an ideal 

of swami Bhooma Nanda Tritha. There is clear focus on evolving specific 

measure for instilling values in public as well as private life. Chief Justice of 

India firstly emphasized corruption in public institution secondly means use 

for corruption resolution in our society. He has focused attention that these 

two themes in particulars since they have direct bearing in the common 

understanding of citizenship on morality. Ordinary citizen face unnecessary 

problems in their routine interaction with government agencies. Practices such 

as acceptance of favour or misappropriation of public fund have actually come 

to be described as parks for holding public office and employment. 

Admittedly, the extent of corruption may have link with increasing disparity 

between pay scales offered in public and private sector. However, pervasive 

culture of graft provokes pessimism about the quality of governance. Chief 

Justice of India further remarked that procedural delay in granting sanction 

and difficulty in marshalling large number of witnesses were the major hurdles 

in achieving meaningful conviction. Chief Justice of India has also 

recommended that any Judicial Officer who is unfit, in effective, incompetent 

or has doubtful integrity should be retired from service before his continued 

ability assessed in terins of direction of Supreme Court in All India Judges 

Association case. If such procedure is implemented in right earnest such 

provision will keep deviant behaviour in check. There are other systematic 

factors such as procedural complexities in the provision public service 

administrative inefficiency, lack of transparency in judicial appointment and 

delay in filling vacancy. These factors fasten corrupt practices and endanger 

inefficiency and dispensing justice. Chief Justice of India stressed the need for 

quick disposal of cases registered under Prevention of Corruption Act and 
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favoured creation of special vigilance courts. This exercise will instill greater 

confidence in our justice delivery system at home at abroad. Both Prime 

Minister and Chief Justice of India expressed grave concern over range of 

issues including mushroom pendency of cases in the country's court abysmal 

existing infrastructure of courts and severe problems be setting the judicial 

architecture and delivery of justice to common people. Backing judicial 

reforms, Chief Justice of India said that adequate laws, institutional 

mechanism and sufficient infrastructure are also needed. 

Supreme Court passed direction on the basis of Public Interest 

Litigation filed by Ghaziabad local bar association on government provident 

fund scam of Ghaziabad that public servant guilty of corruption should be 

treated as corrupted till Supreme Court exonerates him. Apex Court directed 

that mere fact that appellate forum has decided to entertained challenge and go 

to his findings once again should not be temporarily resolved. If such public 

servant becomes entitled to hold office and to continue official act until he is 

absolved from such finding by suspension of conviction, it is public interest 

suffers and some times irreparably. Apex Court further observed that 

"corruption in public servant has now reached a monstrous dimension in India. 

Its tentacles have started grappling even the institution created protection of 

republic. Proliferation of corrupt public servant could cripple the social order 

if such men are allowed to continue and to manage to operate public 

institution". 

It has been observed that in number of cases, Supreme Court 

had been pleased to reduce sentence of imprisonment against the order or 

conviction passed by courts below with a view that matter are pending for 

long time and also observed that accused might have lost job and suffered 

mental agony. So question may come whether quantum of punishment be 

reduced due to prolong trial? Because delay is the usual feature in all most all 
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cases starting from trial court to apex court. Due to rigid procedure of law, 

attitude of courts and prosecution, trial gets delayed and conviction comes 

after long time. It is the defect inherent in implementation of the system that 

longevity of cases tried under Prevention of Corruption Act is too lengthy. If 

that is to be treated as sufficient reason for reducing the quantum of sentence, 

legislative exercise would be defeated. It is needless to mention that court 

cannot go beyond statutory obligation. Secondly in every conviction, there is 

mental agony of the accused. It is to be mentioned in this connection that 

while committing any crime, accused person should have thought regarding 

the consequence of crime. Thirdly there is no time limit to dispose of cases 

triable under Prevention of Corruption Act. Apex Court in some cases 

considered the age of public servant who has been convicted on the charge of 

corruption under Prevention of Corruption Act and court has reduced period of 

imprisonment by increasing quantum of fine. It has been observed that 

accused who has been convicted on charge of corruption might have earned 

money by dishonest way and in such a situation, it becomes easier to pay 

enhanced fine. It is seen that in number of cases that bribe money was not 

received by the accused since there was no demand of bribe money. It has 

been observed that in number of cases bribe money was collected by lower 

staff on behalf of main accused with a view to avoid trap and conviction 

thereafter. Official holding high rank dominates or creates pressure upon 

lower staff to collect money on his behalf. That factor has been overlooked by 

apex court. Due to such consequences, main accused has been acquitted and 

poor staff has been convicted. It is also seen that in number of cases, apex 

court did not give cognizance on the version of prosecution witness of the 

observation that they are official witness and no independent witness was 

associated. So the version of prosecution of witness cannot be thrown merely 

on the ground that they are official witness and no independent witness was 

associated. It has also been observed in some cases that accused has been 

acquitted by apex court on the ground of benefit of doubt and preponderance 

of probability. So while acquitting the accused, strict interpretation of benefit 

of doubt and preponderance of probability should have been made otherwise 

corrupt person in the event of such acquittal will engulf the entire society. 

Parliament measured the parameter for condign punishment and in that 
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process wanted to fix minimum sentence of imprisonment for giving deterrent 

impact on other public servants who are prone to corruption. It is the intention 

of the parliament to meet corruption with strong hand and to give indication of 

deterrence as most indispensible feature of sentencing of corruption cases. It is 

to be stated in this connection that corruption has become so rampant and 

global in country and the offences of corruption cases cannot be treated as 

trivial at all. So question of lenient view in respect of dealing with the matter 

even in petty cases should not be encouraged. 

Law is mechanism of social changes. Its hands are long enough 

and effective to protect from exploitation at the hand of exploitator. Good 

legislation even it is enacted but it remains ineffective due to improper or lack 

of implementation by the executive. Laws are means to an end. Here success 

depends upon the strong will of implementation by the executive as well as 

people's awareness and respect for them. Persons belonging to "have's not 

group" should come forward to protect their interest and enforce their 

legitimate right through the provisions of different statutes that have been 

made for them so that laws made tor them will not be a dead letter in statute 

book. 

CONCLUSIONS : 

In view of present research study and findings derived from the study, it 

may be briefly concluded as follows:-

I. Every political party either leftist or rightist does not say anything 

regarding menace of corruption since they usually apply criminal elements 
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to capture power. It is reported that nearly 40% oflegislators have criminal 

background. 

2. It is seen that law breakers are cleverer than law makers because they do 

not leave clue of corrupt practice. Corruption has enlarged growth of black 

money rather parallel economy is running which is equivalent to 35% of 

gross domestic product. 

3. Due to lack of transparency, rigid rules, regulation, lack of flexibility, 

corruption has been flourished. 

4. Corrupt countries appear to spend less on education may cause illiteracy. 

Corruption impedes foreign investment and as a result World Bank has 

showed reluctance for granting loan. 

5. Information Technology and Computer have brought speed in working 

environment but it has given birth of cyber crime. Existing legislation has 

not provided any specific measures to prevent such crimes though cyber 

crime did not come into existence when law was enacted. 

6. It has been observed that investigating agencies often fails to submit 

charge sheet within stipulated time as a result accused persons are getting 

bail and even charge sheet filed by investigating agencies is not up to mark 

resulting into less number of conviction in corruption related matter. 

7. Lengthy procedure of trial and lethargic attitude of investigating agencies 

have not brought fruitful result in combating corruption. Present legal 
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system is much complicated because they depend on high degree of proof 

rather than preponderance of evidence. 

8. General people has notion that economic inequality gives the birth of 

corruption. But such notion is not always correct in view of the fact that 

persons becomes dishonest not .arising out of need but from greed also. It 

is not understood as to why such person takes unfair practices or corrupt 

practices in order to earn money though they are economically stronger. It 

indicates that they are not guided by ethical and moral values. 

9. After passing Right to Information Act 2005, the opportunity has been 

given the general people to know the detail functioning of different 

departments of Governments. But unfortunately most of the people are not 

aware of such legislation and they suffer as a result of such in action. 

10. Due to prolong trial of cases, justice has become costly affairs to the 

general people because litigants have to move from lower court to higher 

court to get justice after several years. Due to such attitude, litigants are 

being demoralized and frustrated. They are of view that it is better to bear 

the burden of injustice than to move in the court oflaw. 

11. The present system of appointment of judges of High Courts & Supreme 

Court rest with the collegiums of Supreme Court which suffers from some 

infirmities. 

12. One major source of corruption and encouragement of offender is that 

corrupt person is not punished adequately and departmental proceeding is 

time consuming as a result proper punishment is not being inflicted 
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against offender which gtves impetus corrupt person to be more 

corrupt. 

13. Lack of education on the part of political leaders has enlarged the growth 

of corruption. There is no model code of conduct for political leaders like 

pubic servant. 

14. Maximum protection has been provided to public servant as per Art 311 of 

Indian Constitution. The provision of Art 311 has made it complicated to 

deal with public servants effectively. 

15. It has been observed that corrupt public servants have amassed wealth 

disproportionate to the known source of income but no steps have been 

taken to recover ill gotten properties. 

16. Lack of public awareness and lack of will on the part of political leaders 

have enlarged the growth of corruption. 

17. Though Central Vigilance Commission has become statutory body after 

passing of Central Vigilance Commission Act 2003. But Central Vigilance 

Commission does not enjoy power like Election Commission of India or 

Comptroller & Auditor General of India. 

18. Amendment Sec 13 of Prevention of Corruption Act 1988 has provided 

wide opportunity to corrupt public servant because amended provision has 

shifted onus on prosecuting agencies to prove that accused public servant 

has accumulated assets beyond known source of income. Such amended 
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provision has made the system more complicated to the prosecuting 

agencies. 

19. More attention has been given against bribe taker but no such attention has 

been given against bribe giver although both stand equal in the eye of law. 

20. United Nation General Assembly passed resolution in 2003 adopting 

United Nation Convention against Corruption. India being largest 

democracy in the World though signatory to United Nation Convention 

against Corruption but Government of India has not ratified the above 

convention. 

21. Lok Pal Bill so pending for 43 years was approved by Union Cabinet on 

28.07.2011. The said Bill provides formation of institution of Lok Pal to 

prove allegation against Union Minister, Group A Officer and above but it 

keeps out Prime Minister, judiciary, conduct of Member of Parliament in 

Parliament and officer's below Group A. This Bill provides power to 

enquire into the allegation of corruption against Prime Minister after 

he/she vacates office. The said Bill has not provided any provtswn 

regarding establishment of Lok Yukta in the States and also in respect of 

protection to whistle blower. This Bill has not included any provision to 

bring back black money deposited in different foreign banks. 

A. SUGGESTIONS 

There is urgent need to legislate complete legal frame work for 

the protection of general people from the vices of corruption. Existing laws are 

not adequate to provide proper relief. Hence it is suggested that stringent laws 

on anti corruption must be enacted in our country. 
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In view of present research study and observations made from above study, it 

may be suggested as follows: 

1. Amended sec 13 of Prevention of corruption Act 1988 has shifted onus 

on prosecuting agencies to prove that accused public servant has 

accumulated assets beyond known source of income. Such provision 

should be amended by shifting onus on accused public servant who is in 

better position to know how he has obtained illegal properties. 

2. To prosecute public servants, prior sanction from competent authority is 

required as per Sec 1997 CRPC and Sec 19 of Prevention of Corruption 

Act. Such provision conflicts with the policy of equality before law 

which has been enacted in the Indian Constitution for Indian Quality but 

not for benefit of some individuals. Now requirement of sanction from 

competent authority should be deleted from the statute book with a view 

to facilitate expeditious trial on corruption matter. So in order to ensure 

justice and equal treatment of all classes of people in the society, law 

should treat general people accused of same crime identically. 

3. United Nation General Assembly passed resolution in 2003 adopting 

United Nation Convention against Corruption. India being largest 

democracy in the World is signatory to the above convention but has not 

ratified the same. India Government should immediately ratifY the above 

convention like USA & UK in order to alleviate corruption from Indian 

society. 

4. It is difficult to take action against corrupt official due to lack of strong 

evidence and proof. Trial under Prevention and Corruption Act should be 

made expeditiously and conviction should be made on the basis of 

preponderance of evidence but not on the basis of proof beyond 

reasonable doubt. 

5. Maximum protection has been provided to public servant as per Art 311 

of Indian Constitution. The provision of Art 311 has made it complicated 
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to deal with corrupt official effectively. As such, proper amendment of 

Act 311 need to be made and these view has to be considered by the 

parliament with a vide to tackle corruption related cases against public 

servant effectively. 

6. Right to Information Act 2005 has provided opportunity to the citizen of 

India to know the detail functioning of different departments of 

Government of India. But most of the people are not aware of such 

legislation. So in order to equip, utility of Right to Information Act 

should be published through media, electronic media and also by wide 

campatgmng. 

7. In order to curb the menace of corruption and to reach at least 

corruption at tolerable limit, special tribunal should be established. 

President of India should have independent power to constitute such 

tribunal and Government of India should not have any control 

regarding the establishment of such tribunal to deal with corruption 

related cases. As such, such tribunal should be established 

immediately. 

8. There is need for total judicial reforms. Appointment and promotion of 

judges should be made on the basis of quality rather than quality on the 

basis of political allegiance. 

9. Suitable provtston should be made for standing election either 

parliamentary, assembly or other local bodies. Persons against whom 

criminal cases are pending and even before filling charge sheet should 

be debarred for standing in election with a view to cleansing the 

society from the vices of corruption. 

I 0. Suitable provision should be made for recovery of ill gotten wealth 

from corrupt official after conviction. If such act is taken into 
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consideration, such corrupt public servant will not be able to enjoy the 

benefit of illegally earned property. Corrupt public servant should be 

subjected to criminal action like ordinary people. Global public 

opinion may create fear psychosis against public servant. This will act 

as deterrent to prospective offender. The provision of Sees 61 & 26 of 

Indian Penal Code dealing with forfeiture of property abolished in 

1921 need to be introduced in order to inflict punishment against those 

who were bent upon accumulating wealth disproportionate to the 

known source of income. Such forfeiture of wealth would lend teeth to 

the fight against corruption and even few instances of confiscation of 

ill gotten wealth will go long way in restoring faith amongst general 

public. This action if taken into account shall have deterrent effect on 

prospective offender. Illegal property should be deposited in Prime 

Minister Relief Fund or Ram Krishna Mission for well being of 

hapless people ofthe society. 

11. Central Vigilance Commission has been passed in 2003 following the 

judgment of Vineet Narain Case passed by Apex Court. Though 

Central Vigilance Commission has become statutory body but 

Government of India has full control over Central Vigilance 

Commission and Central Bureau of Investigation. So, Central 

Vigilance Commission should be independent body like Election 

Commission of India. 

12. Prime Minister, Member of Parliament and judges of Supreme Court 

& High Courts should come under the purview of Jana Lok Pal Bill. 

No retired judges should be appointed in Lok Pal as they may be 

committed judges. Such type of persons if appointed may be tempted 

to act in favour of Government with a view to get future 

employment. To curb the menace of corruption from the society, 

death sentence or life imprisonment should be imposed against those 

persons convicted in corruption charges like China. This exercise 

will act as deterrent for the prospective offenders. 
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13. Minimum educational qualification should be prescribed for standing 

any election similar to public servant. Conduct rules along with moral 

code of conduct should be introduced for all politicians. 

14. Member of Parliament and Member Legislative Assembly smce 

declared as public servant by Apex Court must file affidavit before 

statutory authority which has investigative arm to verify the 

correctness of declaration about assets held by them and their spouse, 

relatives, their past conviction in criminal cases if any, charges pending 

against them if any. Such candidate should also declare source of 

finance as to how assets have been acquired. If declaration or affidavit 

made on account of property proves to be false is liable to be 

prosecuted and in such case, they should be disallowed for standing in 

any election. This efforts will act as deterrent for prospective offender. 

15. It has been observed that court usually takes long time to dispose of 

cases ranging from 3 years to 1 0 years. As such, modem system like 

computerization of court and video witnessing should be arranged in 

order to reduce time for disposal of cases. Proceeding before court 

should be conducted in summary trial basis and unnecessary 

adjournment should not be allowed and fixed time limit should be 

prescribed for disposal of court cases. 

16. In order to check the menace of corruption, economic reforms are 

indispensible. It means uniform tax rates without any exemption and 

with strong determined enforcement. Besides, improved pay structure, 

incentive and reward of highly meritorious honest officers and to 

provide them accelerated promotion with a view to provide moral 

booster since such practices have brought good result in private sector. 
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We should also treat financial corruption and scams as an act of 

treason. Persons involved in such crime should be declared as enemy 

of nation. It is matter of shame that we have not been able to provide 

basic amenities to our countrymen. Had huge amount of black money 

deposited of foreign banks and illegal properties obtained by corrupt 

public servants been confiscated, same could have been utilized to 

provide basic amenities to our countrymen. 

I 7. There should be decentralization of power with a vtew to bring 

transparency in Government Department. Because power concentrated 

in few hands may give birth of corruption. So area of discretion should 

be reduced. Power should be entrusted to group of people. 

Beneficiaries should be contacted and there problems and grievances 

should be identified and solved. The person of doubtful integrity 

though efficient should be compulsorily retired from service because 

existence of such element may pollute atmosphere of office. The 

concept of accountability and responsibility should be effective in 

such a way by which public servant is answerable for each decision. 

Existing rules, regulation and bye laws should be simplified in order to 

ascertain any lacuna and to find out suitable corrective steps with a 

view to avoid delay and to ensure that work is done within prescribed 

time limit. Complicated procedure should be simplified and level at 

which decisions are taken should be earmarked. So in order to reduce 

the menace of corruption, we can adopt American system which avoids 

over dependents on government, over centralization in government, 

over concentration of power in government, undue tenure of public 

servant and undue faith in public servant. 

18. Once a person is convicted on appeal, widest possible publicity to such 

conviction and details of crime must be made available through media 

and electronic media. It will in deed have telling effect if a Minister or 

Bureaucrat convicted in corruption cases are marched to prison like 
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ordinary criminal throughout street in broad day light and forced to 

indulge hard labour in the prison and then video graphed. Such 

programme should be shown in National T.V. Channel. 

19. In order to make Administrative Department more effective, suitable 

attention should be given on moral value and character building. To 

curb the menace of corruption, maintaining purity and integrity are 

essential. To help build up strong public opinion against corrupt 

official and create social climate congenial to the growth ethical 

environment, special emphasis should be given on moral education and 

also introduce subject on cultural heritage of India. So, new tradition of 

integrity can be ensured only if instance is created by those who have 

ultimate responsibility of the governance of our country. So we should 

adopt economic socialism suggested by Dr. S.Radhak:rishnan Ex-Vice 

President of India. He defined that economic socialism is ethical in 

quality. 

20. Judges of High Courts & Supreme Court should be appointed by the 

committee to be established by President of India. Such committee 

should consist of person belonging to different profession of people 

like eminent jurist, lawyer, academician, social activist & judges also. 

The present system appointment of High Courts & Supreme Court 

judges lies with collegiums of Supreme Court. The present system of 

appointment has not stopped some of corrupt judges in the judiciary 

at the top. 

21. The effective Lokpal Bill i.e. Jana Lok Pal Bill as stated by Civil 

Society Group has not accepted the proposal of Union Cabinet. So 

suitable provision for inclusion of conduct of Member of Parliament in 

Parliament and higher judiciary should come under purview of 

effective Jana Lokpal Bill. Besides all officials irrespective of status 
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should also come under the purview of above bill. Alternatively, 

Judges Accountability Bill should be passed by the Parliament in order 

to make judiciary free from vices of corruption. Suitable provision 

should also be made to bring back huge amount of black money 

deposited in different foreign banks. 

Mahatma Gandhi spoke in the prayer meeting on 26th January 1948 

only four days before the darkest day of India, 

"The subject of corruption is not new only; it has become worse than 

before. Corruption will go when the large numbers of persons given to 

the unworthy practice realize that the nation does not exist for them but 

they do for the nation. It requires high code of morals, extreme 

vigilance on the part of those who are free from corrupt practices and 

who have the influence in such matters is criminal. If our evening 

prayers are genuine that they must play no part in removing from our 

midst the demon of corruption". 

Concluding Remarks 

In view of observations of research study, the suggestions as 

made above, if accepted and implemented in letter and spirit with strong 

will and determination by executive, legislature and judiciary, it is highly 

expected that one day India will be least corrupt country in the World and 

general people who are victim of corruption will be highly benefited. 

Last not the least, general people who are victim of corruption should be 

aware in respect of rules, regulation and laws so that they are not 

victimized at the hand of corrupt public servant. 
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The topic of research is such dynamic in nature that there can't 

be a real conclusion in curbing the problems of corruption in the modern 

world. Hence, researcher just highlighted few aspects of the problems and 

there are many other deeper problems need to be researched by future 

researchers. 
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STATUTES AND RULES 

A. Indian Statutes 

Prevention of Corruption Act, 1947. 

Prevention of Corruption Act, 1988. 

Indian Penal Code 1860. 

Criminal Procedure Code 1973. 

Indian Evidence Act, 1872 

Delhi Police Establishment Act, 1946. 

Criminal Law Amendment Act, 1952 

Criminal Law Amendment Ordinance, 1944. 

Representative of People Act, 1951. 

Central Vigilance Commission Act, 2003. 

MRTP Act, 1988. 

Income Tax Act, 1961. 

Right to Information Act, 2005. 

Right to Education Act, 2009. 

Custom Act, 1962. 

FERA 1973 (now FEMA). 

COFFPOSA 1974. 

Judges (Enquiry) Act, 1968. 

Smugglers And Foreign Exchange Manipulators Act, 1997. 

B. Foreign Statute 

U.S.Foreign Corruption Practices Act. 1977 

Pakistan Penal Code, 1960. 

Prevention of Corruption Act, 1947 (Pakistan). 
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C. United Nation Instruments 

United Nation Convention against Corruption 2003. 

United Nation Office on Drugs & Crimes, 2006 

United Nation Transnational Crime Convention, 2000 

D. Regional Instruments 

Organization for Economic Co-operation and Development's, Convention 

on Combating Bribery ofForeign Public Officials 1997. 

Inter American Convention against Corruption, 1996. 

African Union Convention on Corruption, 2003. 

World Bank Governance and Anti Corruption Strategy. 2008 

Transparency Intemational.2008 
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