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CHAPTER: IV 

EDUCATION AND EDUCATIONAL INSTITUTIONS 

A: LEGAL OBLIGATIONS OF EDUCATIONAL INSTITUTIONS 

(i) Rights of an Educational Institution 

The right to establish and administer an educational institution comprises of the right1 : 

a) to admit students; 

b) to set up a reasonable fee structure; 

c) to constitute a governing body; 

d) to appoint staff (teaching and non-teaching); and 

e) to take action if there is dereliction of duty on the part of any of the employees. 

Where a school is run by a society I trust, there is an onus on the society or trust to 

initiate, develop and maintain a good atmosphere for academic pursuit and enable the 

school to fulfill its aims and objects, to enable the staff to provide quality, education. The 

Society I Trust are generally required to perform the following duties towards on behalf 

of the schooe: 

i) Enable the school to acquire suitable proper land, building, equipment, furniture 

and qualified staff. 

ii) Ensure that the school is run as a community service and not as a business. 

iii) Ensure that the funds accruing from the school are spent for the benefit of the 

schooL 

1 T.M.A. Pai Foundation & others v. State o[Karnataka & Others. AIR 2003, SC 355. 
2 Anita Abraham, Formation and Management of Educational Institutions Universal Law Publishing Co. 
2005,p.29 

160 



iv) Safeguard the autonomy of the Principal and provide him total support except 

when the Principal goes against the established and clear directions •laid down by 

the management. 

v) Exercise control over the school management committee and approve the budget I 

tuition fees and annual charges etc., for the school. 

vi) Exercise control over any capital expenditure i.e., on land and the construction of 

building, procurement of major equipments for the school. 

vii) Generate funds for the needs of the school whether it is recurring or non-

recurrmg. 

viii) Ensure that the school has the basic essential facilities such as Laboratory 

equipment, equipment for games and sports and other co-curricular activities 

Selection Committee I Departmental Promotion committees for various categories 

of staff. 

ix) Exercise powers to laydown conditions of service as per norms of CBSEI 

Government, and to approve promotion I appointment I termination of the 

employees as well as to grant special increments or rewards to the staff. 

The Society I Trust will ensure that the school is running as per the provisions of the 

Education Act I affiliation norms and shall be committed to provide quality education to 

the children and for this shall take necessary steps as per its needs. 

(ii) Powers and Duties of University 

Any University in India is normally equipped with a plethora of powers and 

corresponding duties to facilitate effective accomplishment of its primary goals of 

encouraging higher education. Thus usually a university can3
: 

3 Supra note 2 p. 30 
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• Generate and maintain resources through services such as a testing services, 

continuing education programs, national and international collaborations and 

transfer of intellectual property rights. 

~ Institute and confer degrees, diplomas, certificates and other academic 

distinctions. 

• Hold examinations and grant and confer degrees, diplomas, certificate and other 

distinctions of and on persons who have perused a course of study in the 

University; the University may also confer honorary degrees, institute 

Professorships, Readerships, Lectureships and any other teaching course required 

by the University and appoint persons to such a professorship, readership, 

lectureship. 

• Institute and award fellowships, scholarships, studentships, exhibition and prizes 

in accordance with the provisions of regulations. 

• Institute and maintain halls and hostels. 

• Supervise and control discipline ofthe students of the university. 

• Organize laboratories, libraries, museum and to provide such other equipment for 

teaching and research as is required. 

• Demand and receive prescribed fees. 

• Institute and manage printing and publication departments. 

• Create administrative, ministerial and other necessary posts and make 

appointments thereto. 

• Receive gifts, donations or benefactions from the State Government or the Central 

Government 
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(iii) Legal Duties of Educational Institutions 

Every school, college, university or organisation having a number of students enrolled 

with its organisation and staff appointed for teaching as well as workers of the non

teaching category, has' a set of legal commitments towards every individual member of 

that school, college, university by virtue of a 'legal relationship' shared by and between 

the organization and the student, staff or worker in each case. The important legal 

obligations of an educational institution would include the following4
: 

i) Duty to prohibit, discourage and penalise discrimination; 

ii) Duty to maintain Student Records and Confidentiality; 

iii) Duty to provide education and maintain prescribed standards of education; 

iv) Duty to close school on public holidays; 

v) Duty to allow leave of absence from work; 

vi) Duty to provide education and maintain education standards; 

vii) Duty to protect student's rights; 

viii) Duty to appoint staff; 

ix) Duty to provide and maintain appropriate premises; 

x) Duty of pay salary to staff and workers; 

xi) Duty to maintain documents and registers. 

Legal Obligations to prohibit discourage and penalise discrimination 

Generally, under any of the laws that cover different educational institutions an education 

institution may not exclude an otherwise qualified student with a disability from any part 

of its program or services, or otherwise discriminate against a student with a disability. 

4 Supra note 2. 
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Educational institutions must provide educational opportunities that are equal to, 

effective as, and appropriately integrated with the education provided to others. 5 

As part of their legal obligations, educational institutions must provide students with 

known disabilities academic adjustments to meet their non-discrimination obligations, 

including modifying how specific courses are conducted. Examinations, and other ways 

of evaluating the students, must be provided to students with disabilities that bring ensure 

that the results of the evaluation represent the student's achievement in the course, rather 

than reflecting the student's impaired skills. However, the institution does not have to 

provide an academic adjustment where it will be an undue burden or hardship, or 

fundamentally alter the nature ofthe program and services provided.6 

While the education institution may provide the aids for students with disabilities, it has 

flexibility in choosing the methods by which the aids will be supplied, and need not have 

all aids available all times as long as no student with a disability is excluded from a 

program because of the lack of an appropriate aid. The institution cannot put the burden 

of acquiring or funding auxiliary aids on the students with a disability when the student 

needs the aids to have an equal educational opportunity, for services over and above the 

legal requirement, the university may charge a fee for their provision. 

(iv) Standard for liability: 

A school will be found liable for racial discrimination of sexual harassment by its 

students if (i) a hostile environment exists in the school's programs or activities, (ii) the 

school knows or should have known of the harassment, and (iii) the school fails to take 

immediate and appropriate corrective action. 

Hostile environment I harassment defined: A hostile environment is created when 

harassing conduct is sufficiently severe, pervasive or persistent so as to interfere with or 

limit the ability of an individual to participate in or benefit from the education program, 

or to create an abusive educational environment. 

5 Supra note 2. 
6 Ibid 
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Severe, Persistent or Pervasive: 

Whether harassing conduct creates a hostile environment depends upon such factors as 

the context, nature, scope, frequency, duration and location of the incidents; the identity, 

number and relationships of the persons involved; and the age, impressionability and 

other particular characteristics and circumstances of the targeted students and students 

witnesses of the conduct. The conduct must be considered from both a subjective7 and an 

objective perspective. 

In order for a hostile environment to exist, the conduct must have limited the ability of 

a student to participate in or benefit from his or her education, or altered the condition of 

the student's educational environment. 

Notice: 

A school has notice if it actually knew or, in the exercise of reasonable care (including 

reasonably diligent inquiry) should have known about the harassment. 

Response: 

Once a school has notice of a racially or sexually hostile environment, it must take 

reasonable steps to end any harassment, prevent its recurrence, and eliminate the hostile 

environment. This must be done regardless of whether the student who has been harassed 

makes a complaint or otherwise asks school officials to intervene. The school's response 

must be tailored to address the consequences of the harassment, to the institution and the 

individual. 8 

Legal Obligation for Student Records and Confidentiality 

The main purposes for which the college holds, processes and discloses personal data rare 

for assistance in the admission process, to enable the provision of education and welfare 

7 A professor repeatedly belittles and criticizes a student with a disability in class, with the result that the 
student is so discouraged that she has great difficulty performing in class and learning. Students continually 
taunt or belittle a student with mental retardation by mocking and intimidating him so he does not 
participate in class. 

Ibid. p. 33 
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services to its students, to facilitate the administration of student accommodation, to 

provide up-to-date academic records, to assist in the administration and collection of fees 

and charges, to comply with legal and other obligations (e.g. health and safety), to 

facilitate communications and mailings, to enable the provision of references, to assist 

with fund-raising by the college and the University, for alumni activities and for research 

and achieve purposes. 

Information is provided by the applicants and students themselves (by way of application 

forms and other means) and also by third parties such as schools, local authorities and 

examination boards. 

The education institution may, from time to time, consider it necessary and 

appropriate to disclose relevant personal data about applicants and students within the 

institute to other members of staff, committees and organisations and to various external 

bodies9 including the appropriate members of staff of the University, other colleges, 

inter-collegiate bodies of staff of the University, other colleges, inter-collegiate bodies, 

other educational institutions, employers and potential employers, professional bodies, 

funding bodies, local authorities and other governmental and regulatory bodies. 

Medical records and data: 

To assist in providing healthcare and student welfare, to assist in meeting needs to 

students with disabilities, to assist with any dietary and accommodation requirements and 

to provide appropriate educational services. Any medical information provided to the 

Institution Health Advisor by or about a student, shall be held in accordance with the 

principles of medical confidentially. The student is to give explicit consent for any 

information which he I she provides to a member of staff about his I her medical 

condition to be disclosed to the Health Advisor but such personal data shall not be 

disclosed outside the Institution, except with the student's explicit consent to the proposed 

disclosure or in other circumstances required or permitted by law (for example, to protect 

9 For example, to assist in inter-collegiate and University activities, it is the college's policy to provide the 
room numbers of undergraduate students and their e-mail addresses to bonafide members of the 
University upon enquiry, but not to others· 
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the vital interests of the student or another person). The institution may inform the 

student's "emergency contact" of necessary medical information in such circumstances. 10 

Ethnic Origin: 

To assist with any dietary requirements and to identify possible sources of financial 

assistance, the institute may also process information provided by a student about his I 

her ethnic origin for the purposes of equal opportunity monitoring, but usually in an 

anonymous form, and may disclose such statistics to external bodies as required by law. 

The institute may disclose any information about a student's ethnic origin as permitted by 

law. 11 

Criminal Records: 

To protect other members of the student or staff community and the University, to 

operate a proper disciplinary procedure, to assist with the provision of references and to 

comply with any legal obligations. The institute may receive information about a 

student's criminal record or allegations of a criminal offence from the student or from 

external sources, such as the police. 12 

In terms of the requirements of law, the student gives his I her explicit consent to the 

disclosure of information about his I her criminal offences or allegations of criminal 

offences to appropriate staff within, to appropriate staff or officers of the University and 

to appropriate staff of officers of other colleges within the University. 

The college may also be obliged by law to disclose information about a student's criminal 

offences or allegations of criminal offences to other external bodies, such as the police, in 

certain circumstances. The college may also be permitted by law to disclose such 

information to other external bodies without the student's explicit consent in other 

circumstances (for example where the proposed disclosure is necessary to protect the 

vital interest of another person). 

10 Supra note 2. 
II Ibid p. 35 
12 Ibid. 
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Duty to Protect Pupil's Rights 

a) All instructional materials, including teacher's manuals, films, tapes, or other 

supplementary material which will be used in connection with any survey, 

analysis, or evaluation as part of any applicable program can be inspected by the 

parents or guardians of the children. 

b) No student shall be required, as part of any applicable program, to submit to a 

survey, analysis, or evaluation that reveals information conceming 13
-

1) political affiliations; (2) mental and psychological problems potentially 

embarrassing to the student or his family; (3) sex related behaviour; (4) illegal, anti

social, self-incriminating and demeaning behaviour; (5) legally recognized privileged or 

analogous relationships, such as those of lawyers, doctors, and religious heads, without 

the prior consent of the student (if the student is an adult), or in the case of a minor, 

without the prior written consent of the parent. 

Ragging is a menace in education institutions and the management is duty bound to 

provide for stringent punishment by way of suspension, rustication etc. of the offending 

student, warn students of the consequences of ragging, follow fair methods to deal with 

complaints of ragging and take effective action to redress the grievance of the victim and 

restore peace and security at the University. 

Duty to appoint employees 

Power of appointment includes implicitly the power to dismiss. 

Duty towards staff and service conditions includes: 

Duty to pay salary to staff 

School affiliated to the CBSE in India must pay salaries and admissible allowances to the 

staff not less than the corresponding categories to the staff not less than the corresponding 

of employees in the State Government schools or as per scales etc. prescribed by the 

13 Supra note 2. 
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Government of India. The schools outside India should pay salaries not lower than those 

of the teachers in government schools in that country or not less than the salaries and 

foreign allowances payable to KVS teachers if officially posted to that country. 

Other duties 

a) The school should have adequate teaching staff possessing the necessary qualifications 

laid down for various posts I subject teachers by the Board. 

b) The school should have well defined conditions of service as per norms of State I 

Union Territory Government and should issue letters of appointment to the employees at 

the time of joining service should also sign a contract of service 

Benefits to employees -

The school institution should provide the normal benefits and welfare measures available 

to employees i.e. Provident Fund, retirement benefits, leave travel concession, dearness 

allowance etc. 

Duty to maintain documents, records and registers includes: 

Records to Teacher 

A teacher is expected to maintain the following documents as also any other record as 

may be specified from time to time 14
:-

a) Attendance Register of the class for which he I she is the class Teacher. 

b) Personal Log Book and Class Log Book Programme of Instruction and Lesson 

Plans. 

c) Cumulative result of his class. 

d) Attendance diary of optional subjects in case of teachers teaching such optional 

subjects. 

14 Supra note 2. 
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e) Stock Register of properties held by him I her. 

f) Cumulative Record Book of the class for which he I she is a class teacher. 

g) Fee collection book of the class. 

Records of Institution 

Ideally, the institute maintains the following registers for efficient recording of important 

data. These records may be open to inspection by education inspectors: 15 

1. A register to enter the names of its students of all stages and its trainees of all 

types of training and their levels and the degree of their educational and training 

qualifications. Such register shall include the name of the student or trainee and 

his sex, nationality, date of birth, religion, address and academic level. 

2. A register of the daily attendance and absence of students and trainees. 

3. A register of the student's and trainees' performance and personal remarks. 

4. A register of all employee of the private educational or training institution, in 

which the name, sex, nationality, date of birth, address, religion, social status, 

academic qualifications, academic experience, training courses, salary and nature 

of work shall be entered. 

5. Personal files of students, trainees and all employees of the institution, which 

shall include personal documents, social status, copies of the certificate issued to 

students and trainees. 

6. A special file containing the license and other official documents issued by the 

Ministry or related to the institution. 

7. A special register of the account of the private educational or training institution 

in which all revenues, together with the sources thereof, in addition to the current 

15 Supra note 2. 
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expenditure during the academic or training year, the institution's assets and 

financial accounts, shall be entered. 

8. Audited annual final accounts that include a balance sheet and profit and loss 

account. 

9. Any other records or files that may be stipulated by the Minister of Education 

from time to time. 

Other documents usually maintained include: 

Leaving certificate received from other school, Records of student's attainments and 

examination results, Records of health and medical examination of students, Answer

books of the Annual Examination of the preceding year, Service books of school 

employe~s, Register of attendance and leave to employees, Discharge certificate received 

from teachers employed in the school, Confidential reports of teachers, Daily cash book, 

Ledger showing receipts and expenditure including separate account of term fees, Pay

bill of the employees, Fees account book, Provident Fund Account Register, Vouchers of 

all financial transactions, Register of dead stock articles of various categories, Laboratory 

and library registers, Inward and outward registers. 

Accounts 

Accounts must be maintained in form which will 16 
-

a) ensure that all money payable to the institution is properly collected; 

b) ensure that all money expended in the institution's name is properly authorized; 

c) ensure that adequate control is maintained over assets owned by the institution or 

in custody; 

d) ensure that all liabilities incurred in the institution's name are properly authorized; 

and 

16 Supra note 2. 
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e) ensure efficiency and economy of operations and avoidance of waste and 

extravagance. 

All records are usually maintained on the premises of the institution, unless otherwise 

approved by the institution authorities for the purpose of preparing or auditing books of 

accounts or records. 

B. AFFILIATION AND RECOGNITION 

The next significant dimension of educational system in India is affiliation and 

recognition of educational institutions. No educational institutions can run or survive 

unless it is recognized by the government or the appropriate authority and I or is affiliated 

to one or the other universities in the country. Recognitions or affiliation is essential for 

the meaningful exercise of the right to establish and administer educational institutions.17 

In other words, it is open to a person to establish an educational institution, admit 

students, impart education, conduct examination and award certificate to them. But there 

is no right to insist that the certificates or degrees awarded by such institutions should be 

recognized by the state. But they have right to say that the students trained by the 

institutions should be admitted to examinations conducted by the Board or by the 

Government or by any other authority, as the case may be. The institutions have to seek 

such recognition or affiliation from the appropriate agency. 

The first question in this respect arises is: what is the meaning and definition of the 

phrase affiliation and recognition? According to the Law Lexicon, 18 no school can be 

treated as a Recognised school unless it is recognized or acknowledged by the 

appropriate authority. Since, the name of the school figured in the list of Higher 

Secondary and Middle Schools in the Union Territory of Delhi prepared by the Statistical 

Branch of the Directorate of Education of the Delhi Administration, the School can not 

be treated as recognized school. The fact that the school is affiliated or recognized to the 

Central Board of Secondary Education, New Delhi is also of no consequence and can not 

17 Unni Krishnan v. State of A.P., AIR 1993 Sc. 2181 
18 T.P. Mukharjee, J., The Law Lexicon. Central Law Agency, Allahabad val. I. 1989 p. 72 
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justify the conclusion that the school is a 'recognized school'. There is a significant 

difference between 'affiliation' and recognition. 19 Whereas affiliation is meant to prepare 

and present the students for public examination, recognition of a private school I s for 

other purposes mentioned in the relevant Act and its is only when the school is if any, 

recognized by the 'appropriate authority' that it becomes amendable to other provisions 

of the said Act. Again the fact that school was in existence at the commencement of the 

Act. Can not confer on it the status of a recognized school and make it subject to the 

provision of the relevant Act and the rules made there under. To cloth it with that status, 

it is sentential that it should have been a 'recognized private school' as contemplated by 

the Act. 

The next question in this regard is; who would be the appropriate authority to grant 

recognition? In the Principal v. Presiding office/0 the Supreme Court has defined the 

term 'appropriate authority' as under (i) the case of a recognized or to be recognized by 

authority designated or sponsored by the Central Government, that authority. (ii) In the 

case of school recognized or to be recognized by the Delhi Administration, the 

Administrator or any other officer authorized by him in this behalf. (iii) In the case of a 

school recognized or to be recognized by the Municipal Corporation of Delhi that 

Corporation (iv) in the case of any other school, the Administrator or any other officer 

authorized by him in that behalf. 

From the aforesaid discussion it is clear that no school can be treated as a recognized 

school unless it is recognized or acknowledged by the 'appropriate authority'. 

The bodies which grant recognition and I or affiliation are the authorities of the state and 

thereunder these are states within the meaning of article 12 of the constitution of lndia21 

In such a situation it is obligatory in the interest of general public-upon the authority 

granting recognition or affiliation to insist upon such conditions as are appropriate to 

ensure not only education of requisite standards but also fairness and equal treatment in 

the matter of admission of students. Since recognizing or affiliating authority is the 'state' 

19 The Principal v. The Presiding Officer AIR 1978 Sc. 344. 
20 AIR 1978 SC 344. 
21 Supra note. 17 
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it is under an obligation to impose such conditions as part of its duty enjoined upon it by 

article 14 of the Constitution. It can not allow itself on its power and privileges to be used 

unfairly. The incident attaching to the main activity attach to supplemental activity as 

well. Affiliation and recognition is not, therefore, anybody to get it gratis or 

unconditionally. No government authority is justified or is entitled to grant recognition to 

affiliation without imposing such conditions. 

(i) Schools 

For School education, the regulatory authorities are the State Boards of Secondary 

Education and State Boards of Higher Secondary Education. Besides, there are two 

central Boards-the Central Board of Secondary Education (CBSE) and the Council for the 

Indian School Certification Examination (CISCE). 

In C.B.S.E. v. P. Sunil Kuma/2 The institutions whose students were to undertake the 

CBSE examination were not affiliated to the Board; hence the students were not entitled 

to appear in the examination. They were, however allowed to appear in the examination 

under the interim orders granted by the Court in contravention of the rules and 

regulations of the Board. The High Court and considered the matter on sympathetic 

grounds and had not interfered. However, discouraging this sympathy factor, the 

Supreme court held that : 

"To permit students of an unaffiliated institution to appear at the 

examination conducted by the Board under orders of the Court and then 

compel the Board to issue certificate in favour of those who have 

undertaken examination would tantamount to subversion of law and this 

Court will not be justified to sustain the orders issued by the High Court 

on misplaced sympathy in favour of the students. " 

(a) CBSE Norms for Affiliation 

The Central Board of Secondary Education has specific norms for affiliation of a school. 

22 (1998) s sec 377 
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The Board may affiliate several categories of schools all oyer India and abroad. These 

may include any school from the following23
:-

i) Government or Government aided schools; 

ii) Schools run by autonomous Organisations under the Government like Kendriya 

Vidyalaya Sangathan, Navodaya Vidyalaya Samiti, Central Tibetan Schools 

Organisation, Sainik Schools Society etc; 

iii) Schools run by Government Department directly like Defence, Railways etc. 

iv) Schools managed directly by Public Sector Undertakings or by reputed societies 

for Public Sector Undertakings under the financial control of such Public Sector 

Undertakings or by Societies formed by such Undertakings. 

v) Private, unaided schools established by Societies registered under the Societies 

Registration Act, 1860 of the Government of India or under Acts of the State 

Governments as educational, charitable or religious societies having non

proprietary character or by Trusts. 

An educational institution in India or outside India which fulfills the essential 

conditions prescribed for consideration of affiliation can apply to the Board for apply to 

the Board for affiliation. 24 

Category-A (i) The school should have formal recognition by the State Government and 

its application should be forwarded by the State government or there should be a No 

Objection Certificate to the effect that the State Government has no objection to the 

affiliation of the school with the CBSE .... 

(II)Land: The school I society must have about two acres of land and a building 

constructed on a part of the land and proper playgrounds on the remaining land. In 

metropolitan cities with a population exceeding 25 lacs, the land should not be 

less than one acre with adequate building and arrangement with other institution I 

23 Supra note 2 p. 218. 
24 Ibid. p. 219 
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organization for imparting physical and health education and for conducting 

games, to the satisfaction of the Board. 25 
..•.•• 

iii) In case the school I society has recently acquired the land and has not been able to 

complete the construction of school building, at least it should have constructed a 

part of the building and a part of the school have functionally shifted to it, though 

the rest of the classes might be running in a rented building or a building already 

constructed by it on a small plot.. ... 26 

iv) The Trust or Society I Management running the school should be of non-

proprietary character. ..... .. 

v) The school should have well qualified staff as per the norms ofthe Board ..... 

vi) The school in India must pay salaries and admissible allowances to the staff not 

less than the corresponding categories of employees in the State Government · 

school or as per scales etc. prescribed by the Government of India The schools 

outside India should pay salaries not lower than those of the teachers in 

government schools in that country or not less than the salaries and foreign 

allowances payable to KVS teachers if officially posted to that country. A 

certificate to this effect should be obtained from the Indian Diplomatic Mission. 

Category-B- A school can also be considered for grant of affiliation provided it: 

(a) has been recognized by the Education Department or whose application has been 

forwarded by it .......... 

(b) satisfies all the other conditions of Affiliation Bye-laws". 

The trend in the matter of recognitions is, generally, to adopt a libral attitude. In the 

North Coorg Higher Education Society v. State of Karnataka, 27 where the Kamataka 

High Court held that in cases where an institution which is accorded temporary 

25 Supra note 2. 
26 Ibid 
27 AIR I 996 Kant 30 I. 
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recognition and that institution continue to fulfil the conditions of recognition 

continuously for a period of five years, it is the duty of the authority not to linger the 

permanent recognition thereof but to grant is permanent recognition. This power of 

function is not discretionary, but than it becomes mandatory, in cases where this 

conditions is fulfilled in the matter of grant of permanent recognition. Therefore, if the 

petitioner's institution which have been granted recognition in the year 1982-83 and its 

recognition has been renewed year after year, if it, for a continuous period of five years 

had been found to have fulfilled the necessary conditions of recognitions and aid on 

efficient lines then in that case it would be entitled to grant of recognition on permanent 

basis. But this is for authorities to consider and to pass suitable order in the regards. 

More so, the court28 referred rule 1329 of the Karnataka Grant in Aid Code for 

primary schools for admission or recognition of new school. 

Rule 18 (ii) further provides that - the Department of it discretion grant temporary 

recognition for a period not exceeding one year even when certain conditions are not 

. fulfilled, such temporary recognition may be renewed only if they satisfy all the 

conditions of recognition and aid on efficient lines, otherwise the recognition shall be 

withdrawn. If an institution which is accorded temporary recognition continues to fulfil 

the conditions of recognition, continuously for a period of five years, it may be 

recognized on a permanent basis. 

Thus, it is submitted that for establishment, affiliation or recognition any school or 

college requires certain formalities to be complied with. N the absence of such 

compliance with the statutory requirements, no organization or institution can get 

permission for establishment and running of any school or college. 

28 Ibid. p. 304 
29 Rule 13 of the said code reads as under" 13 General conditions of Recognition -Educational Institution 
may be admitted for purposes of recognition by the Department provided they satisfy the department with 
regards to-
(i) Need for private school in the locality. (ii) Adequacy of accommodation provided; (iii) Adequacy of 
equipment and furniture (iv) Agreement to follow departmental rules as regards syllabus and text books (v) 
Number of teachers and their qualification (vi) financial Resources of the Institutions. (vii) Confirming all 
the rules set fourth in this code. (viii) Presenting public for the examination conducted by the Department. 
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(ii) Colleges 

Recognition or affiliation is essential not only for primary and secondary schools but 

also for colleges. However, a citizen on a person has a right to establish an educational 

institution, the said right does not carry with it the right to recognition or the right to 

affiliation. In regards to recognition or affiliation the state or the university deserves right 

to impose such conditions as they think appropriate in the interest of fairness, merit 

maintenance of standard of education and so on. The institutions obtaining recognition or 

affiliation will be bound by such conditions and any departure there from renders the 

recognition or affiliation liable to be withdrawn. 

Even if the government or the university does not expressly impose such a 

conditions it is implicit by virtue of the fact that in such a situation the activity of the 

private educational institutions is liable to be termed as 'state action'. The fact that these 

institutions perform an important public functions coupled with the fact that their activity 

is closely inter-twined with governmental activity. Characterises their action as 'State 

action'. At the minimum the requirement would be to act fairly in the matter of admission 

of students and probably in the matter of recruitment and treatment of its employees as 

well. These institutions are further30 bound not to charge any fee amount over and above 

what is charged in similar governmental institutions. If they need finances, they must find 

them through donations of with the help of religious or charitable organizations. They can 

not also say that they will first collect capitation fees and with that money, they will 

establish an institution. At the worst, only the bare running charges can be charged from 

the students. The capital cost can not be charged from them. 

To promote higher education and regulate educational bodies such as colleges and 

universities the Parliament, in 1956 enacted an Act.31 Section 12 of the Act empowers the 

commission, to take in consultation with the universities and other concerned bodies, all 

such steps as it may think fit for the promotion and co-ordination of university education 

and for the determination and maintenance of standards of teaching, examination and 

30 Unni Krishnan v State of A. P. AIR 1993 SC 2178, p. 2228 
31 University Grants Commission Act, I 956. 
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research in the universities. 'Affiliation' of a college included its recognition by a 

University.32 

Here below are a few statutory bodies which are empowered to recognize, de

recognise specified qualifications pursuant to higher study or institutions of such higher 

learning or advice upon the same issue. 

(a) University Grants Commission 

University Grants Commission is empowered to determine and maintain struidards of 

teaching, examination and research in universities, allocate and disburse grants to 

university and colleges. Section 22(1) of the UGC Act states that the right of conferring 

or granting degrees shall be exercised only by a University established or incorporated by 

or under section 3 or an institution specially empowered by an Act of Parliament to 

confer or grant degrees. 

(b) Association of Indian Universities33 

The IAU looks into assisting universities in obtaining recognition for their degrees, 

diplomas and examinations from other Indian and foreign universities establishing 

equivalence of degrees by Indian and foreign universities. The AIU is part of the Board 

of Assessment for Educational qualifications which determines recognition of academic 

and professional qualifications (except health and medicine related subjects) for 

employment in Central Government posts and services. The IAU has undertaken the task 

of granting equivalence of degrees awarded in India by foreign educational institutions 

which have business arrangement with Indian institutions 

(c) All India Council for Technical Education (AICTE)34 

The main statutory functions of the AICTE include: 1. Proper planning and coordinated 

development of the technical education system, 2. Promotion or qualitative improvement 

32 "Affiliation" together with its grammatical variations, includes in relation to a college, recognition on 
(of) such colleges association of such with, and admission of such college to the privileges of a 
university." 

33 www.aiuweb.org 
34 

Act no. 52 of 1987 
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of technical education in relation to planned qualitative growth, and 3. Regulation and 

proper maintenance of norms and standards in the technical education system. In specific 

terms, ACITE is responsible for granting approval for establishing new technical 

institutions, introduction or courses and programmes in these institutions and fixing the 

capacity of each course. 

At present the AICTE jurisdiction extends technical education covering Diploma 

and undergraduate programme in hotel management and catering technology, diploma 

courses in applied arts and crafts, post-graduate degree courses in management (MBA or 

two-year post-graduate diploma) and Post-graduate degree in computer application 

(MCA). Only those institutions which have completed ten years from the date of 

establishment with the approval of the AICTE to offer undergraduate courses are entitled 

to introduce post-graduate degree courses. AICTE has set up the National Board of 

Accreditation (NBA) to periodically conduct evaluation of engineering and technical 

institutions and programmes offered by them and assign accreditation rank. 

(d) The Bar Council of India 

The BCI was constituted under the Advocates Act, 1961. The Bar Council is duty 

bound to promote legal education and to lay down its standards in consultation with the 

Universities in India imparting such education and the State Bar Councils. One of its 

main functions is to recognize universities whose degree in law shall be a qualification 

for enrolment as an advocate and for that purpose to visit and inspect universities. 

The Bar Council 35 of India stipulates certain provisions for affiliation of law colleges in 

various States of India. In terms of the BCI Rules a Law College which sets out to obtain 

approval of affiliation must have in its teaching staff in its first year a whole time 

Principal and at least two other whole time teachers and by the time it opens its third 

year, it must have two more whole time teachers. 

As per Rule 17(1) no college is allowed to impart instruction in a course of study in law 

for enrolment as an advocate unless its affiliation has been approved by the Bar Council 

35 Supra note 2. p 223. 
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of India. Further Rule 17(2) does not consider an existing law college to be competent to 

impart instruction in a course of study in law for enrolment as an advocate if they 

continuance of its affiliation is disapproved by the Bar Council of India. Rule 18 

mandates that the law college affiliation process be subjected to a detailed inspection by a 

Committed by the Bar Council of India. Rule 18 mandates that the law college affiliation 

process by the Bar Council of India for this purpose. Section 18 reads as under: 

The Bar Council of India shall cause a law college affiliated or sought to be affiliated 

to a University to be inspected by a Committee to be appointed by it for the purpose 

when: 

a an application for approval of affiliation of a new college is received by it or it 

suo motu decides in order to ensure that the standards of Legal Education laid 

down by it are being complied with ... 

b 

c. The College and I or the University concerned shall furnish all the information to 

the Committee of inspection and the Bar Council of India as and when required, 

and shall co-operate with them in every possible manner in the conduct of 

inspection. 

d. ( 1) The Inspection team before recommending approval of affiliation to a new law 

college should, inter alia, make a specific recommendation as to why such a law 

college is proposed to be started keeping in view the total number of existing Law 

Colleges in the place I area in particular and the State in general.. ... 

The inspection team will also keep in view the appropriate population of the area 

where the College is proposed to be started, number of Law Colleges along with 

the total number of students therein, number of degree colleges as well as junior 

Colleges in the area in particular and the State in general.. ... 

g) If the Legal Education Committee is satisfied that the standards of Legal 

Education and I or the rules for affiliation or continuance of affiliation provided 
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for in these rules by the Bar Council of India are not complied with and I or that 

the courses of study, teaching and I or examination are not such as to secure to 

persons undergoing legal education, the knowledge and training requisite for the 

competent practice of law, the Legal Education Committee shall recommend to 

the Bar Council of India, the approval/disapproval of affiliation or continuance of 

affiliation as the case may be .... 

i) If the Council is of the opinion that affiliation of a college whose affiliation has 

already been approved be disapproved, the Council shall give notice of the 

proposed action to the Principal of the college and the Registrar of the University 

to show cause ... 

k) University Law Department I Constituent and affiliated law colleges to which the 

Bar Council of India has already accorded approval of affiliation shall submit to 

the Bar Council of India an annual return in the form prescribed (as per schedule 

IV) by the bar Council of India at the end of its annual academic failing which the 

approval of affiliation accorded shall be liable to be withdrawn/cancelled .... 

The Rules disallow a law college seeking affiliation (or seeking permission for starting 

out) from applying afresh till the expiry of the next academic session or one calendar year 

whichever is later from the date of refusal. 

(e) Council of Architecture36 

The Council of Architecture prescribes the minimum standards of architecture education 

for granting recognized qualifications by colleges or institutions. The Council is 

empowered to inspect any college or institution where architectural courses are 

conducted for recommending to the Central Government recognition of architectural 

qualification granted by the college. 

36 The Architects Act 1972. 
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(f) Central Council of Indian Medicine37 

The CCIM is a statutory body constituted under the Indian Medicine Central Council Act, 

1970. While prescribing the minimum standards of education for courses in Indian 

Systems of Medicine, viz., Ayurveda, Siddha and Unani, the CCIM also advises the 

Central Government in matters relating to recognition to medical qualification of Indian 

Medicine. 

(g) Dental Council of India38 

The DCI has been constituted under the Dentists Act, 1948 with the power to recognize 

the Dental qualifications (BDS/ MDS) and to regulate dental education, dental profession 

and dental ethics. Clinical practice can be undertaken only by dentists who have qualified 

from recognized dental college and are registered with the State Dental Councils. 

(h) Indian Medical Council 

Apart from maintaining the Medical Register for India and prescribing the minimum 

standards of medical education, the Medical Council performs all the important task of 

granting recognition to medical college and institutions and degrees and diploma awarded 

by them. 

Section 1 OB of the Medical Council Act, 195639 does not recognize the medical 

qualifications granted to a medical student, or medical qualifications granted on the basis 

of any higher course of study or training by a medical college which was established with 

no previous permission of the Central Government. Even an unauthorized increase in 

admission capacity without previous permission of the Central Government can lead to 

non-recognition of medical qualifications of the students of the medical college. Section 

II states that the medical qualifications granted by any University or medical institution 

in India, which are mentioned in the First Schedule, are recognized medical qualifications 

for the purpose of Act. 

37 Act No. 48 of 1970 
38 Act No. 16 of 1948. 
39 Act no. I 02 of 1956. 
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(i) National Council for Teacher Education4
G 

Teacher education colleges are required to obtain recognition from NCTE. Introduction 

of new courses also needs the prior approval of the NCTE. The universities may accord 

affiliation only to colleges that have been granted recognition by the NCTE. Persons 

obtaining qualifications from unrecognized colleges are not eligible for appointments in 

Central and State Governrnent institutions, universities, colleges, schools or other 

educational bodies aided by the governrnents. 

(j) Pharmacy Council of lndia41 

Any institution which offers pharmacy course must apply to the Pharmacy Council for its 

approval. The Council can withdraw this recognition subsequently if it is found that the 

institution is unable to maintain the prescribed standards. The Council is the appropriate 

authority to approve pharmacy qualification granted in other countries. 

(k) Veterinary Council oflndia42 

The VCI has the power to seek information from the recognized institutions for 

recommendation to the Central Governrnent for recognition of the qualifications granted 

by them and to recommend to the Central Government the derecognition, if the courses 

of study and examinations are not in conformity with regulations made under the Act or 

fall short of the standards required, or the infrastructural facilities do not conform to the 

standards prescribed by the Council. 

The next question arises whether there is similarity between an educational institution 

and a university and the power of the governrnent to recognize the degrees conferred by 

an institution. The answer was given by the Supreme Court inS. Azzez Basha v. Union of 

India. 43The court said, "what distinguishes a university from any other educational 

institution is that a university grants degrees of its own while other educational institution 

40 Act no. 73 of 1993. 
41 Act no. 8 of 1948 
42 Act No. 52 of 1984. 
43 AIR 1968 SC 662. 
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can not. It is the granting of degrees by a university which distinguishes it from the 

ordinary run of educational institutions.,. 

Though anyone may establish an institution for imparting education, the said 

institution can not seek recognition or affiliation as a matter of right44 No institutions can 

purport to confer degree, because, that is specicially prohibited by see 22 (1) ofthe UGC 

Act 1956. Thus statutory bar can not be circumvented by holding out by an institution, 

that it is affiliated to a foreign University. What it can not do directly can not also be 

done by dubious method or indirectly. Conferment of degrees in India is regulated45 by 

this central Act. Creation of university is left to the law making bodies, like the 

Parliament and the state legislature. A foreign university can not be "an university 

established by law" in India. 

In Govt. of A.P. v. J.B. Educational Society Hyderabad. 46 the factual matrix of the case 

in the appeal was that respondents petitioners and applied, after fulfilling the terms and 

conditions laid down under the provisions of the central Act and State Act for 

establishment Engineering Colleges and imparting education in different disciplines or 

courses. Though approval was granted for the Academic 1997-98 by All India Council 

for Technical Education as per the norms and standards; but the state government 

exercising its powers under state Act did not grant permission. The High Court of Andhra 

Pradesh held that the state government has no power to refuse on withhold permission for 

establishments any private Engineering Colleges as per the state government's policy 

after the council approval. 

The court referred47 section 21 of the A.P. Education (Amendment) Act 1987 

which deals with grant and withdrawal of recognition of institution. It provides that the 

competent may by order in writing grant recognition to an educational institution 

permitted to be established under section 20 subject to such conditions as may be 

prescribed as regard to the accommodation equipment, appointment of teaching staff and 

44 Bhartiya Veterinary Edu.society Bangalore v. State AIR 1988 Kant, 293. 
45 Ibid p. 295. 
46 AIR 1998 A.P 400. 
47 Ibid p. 409 
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so on. It further provides that if any local authority on other private education institution 

fails to fulfil all or any of the condition of recognition or commit any of the other 

irregularities its recognition may be withdrawn. 

In Arpan Gupta v. Board of Governors of Regional Engineering College Kurukshetra48 

where an interesting question arose before the court that can a student insist that the 

college where he is studying must remain affiliated to a particular university, to which the 

college was affiliated at the time of his admission or is it permissible by a legislative fiat 

to change the affiliation of the college from one university to another university. The 

court speaking through R.S. Mongia J. Held that no student has a right that the college 

where he is studying must remain affiliated to the same university to which it was 

affiliated at the time of his admission and during the duration of the entire course, it can 

not be affiliated to some other university. The legislature can always pass an Act 

changing the affiliation of an existing college from one university to another. It can not 

be said that the existing college could insist that they must remain affiliated to the 

university continuously. 

In the commissioner and secretary to Govt. Higher Education Dept. v. Jaya Gokul 

Education Trust. 49 The petitioner made an application for affiliation to the Mahatma 

Gandhi University, which there upon deputed a team for inspection team recommended 

to the university that the petitioner has sufficient infrastructure to start the course during 

the academic year 1995-96 itself. The petitioner also made an application dated 24-6-

1995 to the government to accord sanction to start courses during the academic year 

1995-96 itself. It is on this application the government, passed impugned order dated 16-

8-1996 regretting its inability to accord sanction, sought for. The learned judge quashed 

the said order, passed by the government refusing to accord sanction for the 

establishment of the Kerala Engineering College to the petitioner and directed the 

respondent to consider the application of the petitioner for affiliation. 

48 AIR 1997 P&H p. 6I 
49 AIR I 998 Ker. I 67 

186 



The next question is whether affiliation and recognition is a fundamental right to the 

citizen. The court negativated the answer in St. Xaviers College v. State of Gujrar0 and 

held uniformly by all the nine learned judged that there is no fundamental right to 

affiliation of any colleges Ray C.J. Stated that "this has been the consistent view of this 

court." 

In Sri Teja Educational Society v.A.P. State council of Higher Education. 51 The court 

held that the permission granted to an institution to start a college cannot be challenged 

by another college on the ground that it would create an unhealthy competition. The court 

rightly observed that when the educational needs are assessed by an expert body, it is not 

proper for the court to sit in appeal over the recommendation. 

Some decisions reveal a lack of clarity on the part of courts in properly defining the role 

of the university vis-a-vis professional bodies and the government. For instance in 

Aarupadaiveedu Medical College v. Pondichery University52 when the university refused 

to grant affiliation to a medical college on the ground that the petitioner had applied at the 

fag end of the academic year, the court held that reason unsustainable in law. It appears 

from the judgment that the court was under a mistaken notion that once the Medical 

Council of India and the central government have granted their permission, the university 

has no power to refuse affiliation. One fails to understand how a court of law can make 

such a frivolous statement as "the University is also one of the agencies constituted by 

the MCI".53 

However, in Gopinath Panda v. State of Orissa54 The Orissa High Court held that where 

the authority extended temporary recognition granted for one session only to avoid 

litigation the institution cannot compel the authority to grant permanent recognition only 

because at an earlier point of time, temporary recognition was granted. 

50 AIR 1975 SC 1389 
51 AIR 200'2 A.P. 357 
52 AIR 2002 Mad. 366 
53 Ibid p. 370 
54 AIR 2000. Ori. 17 
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More importantly in R.S. Hedge v. Registrar R. G. University of Health Sciences55 the 

court held that when an applicant for an affiliation withdrew the application later and 

claimed refund of Rs. 100,000. - paid as deposit, the university refused to refund the 

amount because the rules clearly provided that no refund will be allowed after the 

application had been sent to the state government for consideration. Since in this case the 

application had already been forwarded to the state government that court held that the 

applicant was not entitled to refund. 

Establishment of an educational institution without any sanction from government or 

affiliation by the university, admitting students and then present it as fait accompli is a 

trick being played by educational managements. Sometimes they succeed in getting 

everything ratified, or at least in getting approval by one of the agencies involved in the 

process. St. Mark, NTR GMKN and MR B.Ed. College v. Government of AP56 tells such 

a partially successful story. Without sanction from the government and affiliation by the 

university, the college admitted students. Naturally the university refused to admit the 

students of the college to the university examinations; but an interim order of the court 

came to their rescue and the university had to admit the students to the examination. The 

government, under direction from the court, granted permission to start the college. Later 

the college obtained recognition of the National council for Teacher Education (NCTE). 

In the meanwhile the government passed an order withdrawing the permission granted. 

The question to be decided was whether the government was competent to withdraw the 

permission after the NCTE has granted recognition. The court held that the government's 

power to grant to withdraw permission is not at all the affected by the recognition granted 

byNCTE. 

The decision of the Supreme Court in Dental Council of India v. Sub hart KKB Charitable 

Trusr7 raise the important question of limits of judicial intervention in academic matters. 

When the inspection committee, the central government and the Dental Coun~il of India 

are of the opinion that the college should have an intake of only 60 students, is it proper 

for the court to increase the number of sets of 1 00? The high court permitted the college 

55 AIR 2003 Kant 22 
56 AIR 2001 A.P. 433 
57 

AIR 2001 SC 2151 
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100 students and when the decision was challenged by the Dental Council the Supreme 

Court upheld the decision of the high court. One feels that such decisions be better left to 

the sound judgment of expert bodies, rather than the courts." 

(Ill) Minority Institutions 

It is celebrated principle of modern constitutional democracy that when the government is 

ruled by a majority and the societies are divided on the basis of some militant factors than 

the minorities need special protection. This principle mainly aimed at protecting the 

social discrimination in the west. In India after independence there were different classes 

and communities divided not only on factors of race and castes but also on the factors of 

religion and language. It was great problem to protect such vast and complex minorities. 

In this context the constitution adopted the provision of special treatment to the special 

classes under the equality principles. It was thought that to protect the minorities is 

concomitant to the protection of their languages scripts and culture. Therefore, the special 

provision of Cultural and Educational right were needed under articles 2958 and 3059 of 

the constitution. On the one hand it declares rights of the minority to protect their 

languages scripts and culture, on the other hand it curtails the absolute domain of 

minority in the interest of the masses. 

It further, gives the right to establish and administer the educational institutions of the 

minorities depending upon the factors of language and religion. The right of minorities 

depending upon three factors i.e. languages, scripts and culture are protected in other 

respect, but the rights of educational institutions has been given only to the minorities 

depending upon two factors i.e., language and religion. Particular religious communities 

are linguistic minority who have been recognized as the minority in one state in respect 

of the whole population of that state may be a majority in other states and therefore can 

not claim right of the minority in later state. 

Another significant issue in respect of minority is that such educational institutions 

have right of 'affiliation' 'recognition' and 'financial aid' from the government. The 

58 Article 29 Constitutions of India. 
59 Article 30 Constitutions of India. 
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affiliation and recognition depend upon the fulfillment of certain conditions and 

availability of state funds. In this sense, there is not fundamental right to receive 

recognition and affiliation. 

The most complex problem with regard to the minority institution is the extent of 

autonomy and independence of such institution in the matter of administration and the 

scope of governmental role in the name of affiliation and recognition. The courts all 

along made an attempt to strike a balance between the above conflicting areas. This issue 

was thoroughly considered by the Supreme Court in St. Xaviers College Society v. State 

of Gujaral0 where a Bench Consisting of nine judge were called upon to consider the 

scope and ambit of taking regulatory measures vis-a-vis the fundamental right guaranteed 

under constitution of India wherein it was held that minority has right to impart general 

education but there is no fundamental right to affiliation of minorities educational 

institutions. Chief Justice Ray, concurring with the view ofPalekar, J. expressed the view 

that there was no fundamental right of education institutions to be affiliated to a 

University. When a minority institutions applies to the university to be affiliated and its 

choice to participate in the system of general educational and courses, instructions 

prescribed by that university it must be agreed to follow the uniform course of study. 

Another significant development took place in State of T.N. v. St. Joseph Teachers 

Training Instituti1 where the court opined that, under article 30 of the constitutions, 

minorities based on religion or language have fundamental freedom to establish 

educational institutions of their own choice, but the state has right to prescribe regulatory 

provisions for ensuring educational excellence. Minority institutions which do not seek a 

recognition are free to function according to their own choice, but if such an institution 

seek recognition from the state, it has to comply with the prescribed conditions for 

granting recognition, and in that event the minority institution has to follow prescribed 

syllabus for examination, courses of study and other allied matters. These conditions are 

necessary to be followed to ensure efficiency and educational standard in minority 

institutions. 

60 AIR 1974 SC I 389 
61 (1991) 3 sec 87 
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However, the whole provisions of affiliation and recognition was reviewed by the 

Supreme Court in Managing Board of Mili Talimi Mission v. State of Bihar62 where the 

appellant started a Teaching Training College named as the Milli Talimi Missions. In 

1977 the college applied to the university for affiliation and recognition. The University 

authorities inspected the college and recommended for granting affiliation. The 

Government Granted affiliation for three sessions. Thereafter, the college applied, for 

permanent affiliation which was rejected. The High Court quashed this order of refusal 

and directed the state to dispose of the application for permanent recognition. In 1982 the 

Education Commission also made a recommendation for grant of affiliation to the 

appellant college. Despite this no action was taken by the government and the appellant 

had to file another writ petition in the High Court in 1983 which was dismissed. The 

appellant filed appeal before the Supreme Court which directed the government to grant 

affiliation could not be granted namely, absence of fulltime teachers, recognized school 

attached to it, running college during evening hours making it impracticable for 

practicable classes, absence of full time teachers, recognized school attached to it, running 

college during evening hours making it impracticable for practicable classes, absecure of 

building, libraries and laboratories. 

The court held that refusal to grant affiliation on purely illusory ground without 

considering the recommendations of the Education Commission, and the university 

authorities was violative of Article 30 and hence, liable to be set aside. The court directed 

the government to grant to grant affiliation to the college in the circumstances of the case. 

However, it agreed that there is no fundamental right to claim affiliation. Although the 

state on university can lay down reasonable conditions for maintaining the excellence of 

standard of education and insist on courses of study to be followed by institutions before 

they could be considered for affiliation, but refusal of affiliation on terms and conditions 

or situation which practicably denies the progress and autonomy of the institution is 

violative of Article 30 as it's direct consequence would be to destroy the very existence 

of the institution for the protection of which Article 30 was inserted in the constitution63
• 

62 < 1984 )4 sec soo 
63 J.N. Pandey, Constitutional Law of India, Central Agency, Allahabad, 1997, p. 224. 
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Another important development was made by the Orissa High Court in Berhampur 

Diocesan Catholic School Managing Committee v. State of Orissa. 64 Here the Court 

found that the school was established by minority community based on religion. It 

follows that the founders of the school or their nominees have the right to administer and 

manage the school. The educational authorities have no right to encroach upon the 

fundamental right of the founders or their nominees by constituting or reconstituting the 

Managing Committee of the school. The trust and faith of the minority in the manner of 

managing the school should be respected. The state has no authorities to interfere with 

the institution. To permit the indulgence would thereby destroy the enshrined right 

guaranted under the Constitution. 

(a) What does minority mean? 

The word 'minority' has not been defined in the Constitution. Though, this word occurs 

in the marginal note to Article 29 it does not occur in the text. The U.N. sub-commissions 

on prevention of discrimination and Protection of Minorities has defined 'minority' (by 

an inclusive definition) as under:65 

(i) the term 'minority' includes only those non-document groups in a population, 

which passes and wish to preserve stable ethic, religious or linguistic traditions or 

characteristics markedly different from those of the rest of the population; 

(ii) Such minorities should properly include a number of person sufficient by 

themselves to preserve such traditions or characteristics; and 

(iii) Such minorities must be loyal to the State of which they are nationals. 

Recently in TMA Pai Foundation v State of Karnataka66 the Supreme Court has stated the 

meaning and content of minorities as follows: 

64 AIR I993, Ori. 93 
65 Swarupama Chaturvedi, Right to Educate and Be Educated Under Indian Constitution, IBR, Vol. XXX 
(4) 2003, p. 557 
66 AIR 2003 SC 355 
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"Linguistic and religious minorities are covered by the expression 

'minority' under Art. 30 of the Constitution. Since reorganization of the 

States in India has been on linguistic lines, therefore, for the purpose of 

determining the minority, the unit will be the State and not the whole of 

India. Thus, religious and linguistic minorities, who have been put at par 

tin Art. 30 have to be considered state wise. " 

Art. 15(4) provides special provisions for the weaker sections. It is a constitutional 

obligation of the State to promote educational and economic interests of the weaker 

sections of the people and in particular of the scheduled castes and the scheduled tribes. 

Some of the measures adopted by the state to fulfill the obligation were declared 

unconstitutional by the Supreme Court in view of the provisions of the fundamental 

rights.67 Hence, Parliament amended the Constitution and inserted a new clause (4) in 

Art. 15. This clause runs as follows: 

"Nothing in this Article or in clause (2) of Article 29 shall prevent the State from 

making special provision for the advancement of any socially and educationally 

backward classes of citizens or for the scheduled castes and the scheduled tribes;"68 

(b) Right to Management 

The expression, establishment and management of educational institutions, is of very 

wide amplitude. The establishment and administration of educational institutions by 

various communities; minorities majorities or by charitable and religious associations, 

societies or other bodies corporate or otherwise, will include several activities. These may 

be grouped as under: 

(a) Management of the institution, e.g. enrolment of members of the society or 

association under whose agencies the educational institution is to run, constitution of 

managing committee or managing body or council, meeting of the managing committee, 

election or nomination or other mode of constitution of the members of the managing 

67 State of Madras v. S.C. Dorairajan. AIR 1951 SC 226. 
68 Added by Constitution (First Amendment) Act 1951. 
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committee and all other allied matters; (b) collection of funds, such as by obtaining 

grants, donations and all other ways and means by which funds may be raised for running 

the institution; (c) construction or expansion of buildings and accessories thereto, the 

naming of the institutions, providing amenities to students and other staff, providing 

classrooms, furniture, library, workshop, laboratories and equipment thereof; (d) framing 

of regular curriculum, subjects to be taught, framing of syllabus, courses, degrees and 

diploma's imparting of any special instructions, religious or otherwise, observance of 

certain prayers or rituals, observing certain special holidays, celebrating certain special 

religious or other functions, prescribing dresses for the students and teachers, giving 

moral and religious instructions, granting of scholarship on the basis of merit or religious 

persuasion, imparting of physical training or organizing NCC and the like, regulating 

discipline, decorum, etc. in the institution and laying down standards of education; and 

(e) appointing of teaching and other staff, their service conditions, promotion, seniority, 

disciplinary action, such as dismissal, removal or reduction in rank. 69 

In re Kerala Education Bi/(0 the Supreme Court's obiter observations that the right 

of management and administration granted to the minorities under Article 30 (1) was an 

absolute right had been followed literally in other cases. In reference to management of 

minority educational institutions, Ray, CJ, in St. Xaviers observed. "Autonomy in 

administration means right to administer effectively and to manage and conduct the 

affairs of the institution. The distinction is between a restriction on the right of 

administration and a regulation prescribing the manner of administration. The choice in 

the personnel of management is a part of administration.71 Earlier, in State of Kerala v. 

Very Rev. Mother Provincial, Hidayatullah72
, CJ, observed: 

Administration means management of the affairs of the institution. This 

management must be free of control so that the founders or their nominees 

can mould the institution as they think fit, and in accordance with their 

ideas of how the interest of the community in general and the institution in 

69 Paras. Diwan, Right to Autonomy of Minority Educational institutions. JBCI, Vol. 9 (3), 1982, p. 502 
70 

( 1959) SCR 1995 
71 Supra note 60, p. 1399 
72 AIR 1971 SC 2082 
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particular will be best served. No part of this management can be taken 

away and vested in another body without an encroachment upon the 

guaranteed right, though the standards of education are not part of 

management. 

From these observations it appears that the courts take the view that the minority's right 

to manage their institutions is absolute or near absolute. The only concession that has 

been made is that the right to choose the personnel of the governing body in certain 

circumstances may come under the regulator power of the State. 

In Gandhi Faiz-e-am College v. University of Agra73 the Supreme Court, upholding the 

statues of the Agra University ordinance which laid down that no private college would 

be accorded recognition unless its governing body included the principal and the senior

most teacher, observed that the statute was facilitative, promotional and calculated to 

improve the tone and temper of the administration of an educational institution. Denying 

to the minority any absolute right to constitute the governing body, Krishna Iyer, J, 

observed: 

For some regulations may impinge marginally upon the composition of the 

administrative organ though manifestly meant to save the institution from 
74 mismanagement. 

In Gandhi-Faiz-e-am case, the imposition on the governmg body was that of the 

'insiders' of the governing body or management council has not received approval. It 

appears that the courts have treated the right to choose the governing body almost is an 

absolute right. In Rev. Bishop S.K. Patro v. State of Biha/5 the order of the Government 

for inclusion of three of its nominees on the governing body of the church missionary 

society higher secondary school, a minority institution, was resisted by the church 

mission society on the plea that Article 30 guaranteed the minorities the fundamental 

right to administer their educational institutions the way they thought fit and proper. The 

73 AIR 1975 SC 1821 
74 Ibid p.l825 
75 AIR 1970 SC 259 
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Supreme Court (without much reasoning) held that the order of the government was an 

interference in management of the minority institution. In State Of Kerela v. Rev Mother 

Provincia/
76 

certain provisions of Kerela University Act, 1969 vested regulating powers 

of the minority college in the vice-chancellor and the syndicate of the university. The Act 

provided for the constitution of a governing body of the college as consisting of 11 

members, and of managing council consisting of 21 members. The act laid down that the 

II members of the governing body should be (i) the principal of the private college, (ii) 

the manager of the private college, (iii) a nominee of the university, (iv) a nominee of the 

Government, (v) an elected representative of the permanent teachers of the college, and 

(vi-xi) not more than six persons nominated by the corporate management of the 

minority. Similarly, the Act provided for the composition of the managing council. This 

was considered to be an interference in the minority's right of management. 

Similar questions arose in DAV College v. State of Punjab77
, and in St. Xaviers College v. 

State of Gujara/8 in the former case the statutes framed under the Guru Nanak Dev 

University Act, I969, required a college applying for affiliation to have a regularly 

constituted governing body consisting of not more than 20 members of which there 

should be two representatives of the university and the principal as ex-officio member. 

The governing body was required to be approved by the senate of the university. P. 

Jagamohan Reddy, J (Who delivered the judgment of the court), held that these 

provisions "decidedly interfered with the right of management' of the minority 

educational institution. In St. Xaviers case the Gujrat University Act 1949-73 laid down 

that the sensitive of the university nominated by the vice-chancellor, one representative 

of teachers, one of non-teaching staff and one of students. Once again, it was held that the 

provision interfered with the right of management by the minority of its educational 

institution. St. Xaviers case would have passed in line with the four other cases reviewed 

here but for the vehemence of certain observations made by Mathew, J (for himself and 

Chandrachud, J). Adverting to the well - laid proposition that the fundamental right 

under Article 30 was absolute and the only regulations that might validly apply to 

76 AIR 1970 SC 2079 
77 AIR 1971 SC 1737 
78 Supra note 60 
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minority institutions were those which related to "the excellence of educational 

institutions in respect oftheir educational standards," the learned judge observed: 

The parents have the right to determine to which school or college their 

children should be sent for education ... The fundamental postulate of 

personal liberty excludes any power of the State to standardize and 

socialize its children by ff!rcing them to attend public schools only ... 

There can be no surrender of constitutional protection of rights of 

minorities to popular will masquerading as the common pattern of 

education. 79 

It would appear that the general observation made by Das CJ, in re Kerala Education 

Bill, that "the right to administer cannot obviously include the right to maladminister, and 

the minorities cannot surely ask for aid or recognition for an educational institution run 

by them in unhealthy surroundings, without any competent teachers, possessing any 

sem80balance of qualification, and which does not maintain even a fair standard of 

teaching or which teaches matter sub-service of the welfare of the scholars has more or 

less become redundant, though generality has been repeated in Rev. Sidhrajbhai when it 

was said that "regulation made in true interests of efficiency of instruction, discipline, 

health, sanitation, morality, public order and the like may undoubtedly be imposed." 

After reviewing most of the Supreme Course decisions, except Gandhi Faiz-e-am 

College, the majority judgment in St. Xavier's case has been approved by the Supreme 

Court in Lilly Kurian and All Saints High School. 

(c) Right to Select Teachers 

It appears that our courts have consistently (and, it is submitted unfortunately) maintained 

that the minority educational institutions have absolute right of appointment, removal, 

dismissal, termination of services or reduction in rank of teaching and non-teaching staff 

of the educational institutions. The Kerala High Court considered this question in Aldo 

79 Supra note 78 
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Maria Petroni v. E.E. Kesavan80
(a). In this case the school concerned was under the 

management of the Jesuit fathers of the Roman Catholic Mission at Calicut. The staff 

consisted of members of the society of Jesuit and other qualified teachers and pundits. 

The school management, by passing the seniority of a teacher, appointed a junior teacher 

as the headmaster of the school. The former was not a member of Jesuit society. On the 

representation made by the superseded teacher, the Director Public Instruction, following 

the Kerala Education Rules, 1959, which provided that promotion to headmaster should 

ordinarily be according to seniority, accepted the representation and ordered that the 

superseded teacher should be appointed as headmaster. This was challenged by the 

school management on the plea that management on the plea that management of the 

school was their exclusive right and no interference could be made. The full bench of the 

Kerala High Court upholding the contention observed: 

The right to choose the headmaster was perhaps the most important facet 

of the right to administer the school and we must hold that imposition of 

any trammel thereon except to the extent of prescribing the requisite 

qualifications and experience, cannot but be considered as violation of the 

right guaranteed by Article 30(1) of the Constitution. To hold otherwise 

will be to make the right a teasing illusion, a promise to unreality. 81 

These words (in parenthesis) have been repeated by the Supreme Court in its later 

decisions. The full bench placed reliance on re Kerala Education Bill and Sidharjbhai. In 

rev. Father Prost V. State of Bihar, 82Section 48 of the Bihar University Act 1960 laid 

down that in cases of minority educational institutions, dismissal, removal, termination of 

service or reduction in rank of teachers had to be made with the approval of the 

University Service Commission and the syndicate of the university. In view of this, the 

only matter to be decided by the Supreme Court was whether St. Xaviers College was a 

minority institution so as to come within the purview of Section 48B. The Supreme Court 

gave a declaration that it was a minority institution but nonetheless added that the right to 

Article 30(1) was an absolute right. 

so(aJ AIR 1963 SC 825 
81 lbid.p.77 
82 AIR !969 SC 465 

198 



In State of Kerala v. Very Rev. Mother Provincial83
, Section 56 of the Kerala University 

Act, 1969, which regulated conditions of service of the teachers of private colleges was 

challenged. Section 56(2) laid down that no teacher of a private college could be 

dismissed, removed, or reduced in rank by the governing body or managing council 

without the previous sanction of the vice-chancellor or placed under suspension by either 

of the body for a continuous period exceeding 15 days without such previous sanction. 

Section 56(4) provided that a teacher against whom disciplinary action was taken shall 

have a right of appeal to the syndicate of the university, and the syndicate shall have 

power to order reinstatement of the teachers in case of wrongful removal or dismissal and 

to order such other remedial measures as it deemed fit, and the minority educational 

institution was bound to comply with the order. The Supreme Court held that these 

provisions clearly took away the disciplinary power from the governing body and the 

managing council and conferred it on the university, and thereby enabled political parties 

to interfere in the management of the minority institutions, and robbed the founders of the 

institutions of the right which the Constitution guaranteed to them. The same view was 

held in DAV College case where the Guru Nanak Dev University Act,l969,required the 

approval of the vice-chancellor to all staff appointments. In St. Xaviers case, several 

provisions of the Gujarat University Act relating to termination of services of the staffs 

were challenged. These provisions were (i) the vice chancellor was given the power to 

veto the action of a college in awarding any punishment to members of the college (ii) the 

management was required to give reasonable opportunity of showing cause against a 

penalty proposed on a member of the college staff, and (iii) any dispute relating to service 

conditions between the governing body and a member of the college staff should be 

resolved by arbitration (one arbitrator to the appointed by the staff member concerned, 

another by the governing body and umpire by the vice-chancellor). Of these only (ii) was 

held valid as permissive regulatory measure, and others were struck down. As to the (i), 

the court observed that the power of the management to terminate the services of the staff 

was based on the relationship between the employer and the employee and any 

curtailment of the right of the management to dismiss its employee would be bad. 

Mathew, J observed that "to require that for terminating the services of a teacher after an 

83 AIR 1970 SC 2079 
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inquiry has been conducted, the management should have the approval of an outside 

agency like the vice-chancellor or of his nominee would be an abridgement of its right to 

administer the educational institutions." As to (iii), the court observed that this would 

introduce an area of litigious controversy inside the minority institutions and would affect 

the disciplinary control of the government body over its members. The governing body 

has its domestic jurisdiction. This jurisdiction would be displaced and a new jurisdiction 

would be created. 

In this case the court also held that the minority institutions had the right to impart 

teaching in their institutions by their own teachers. The Kerala University Act laid down 

that an employee of an affiliated college against whom disciplinary action was taken 

could appeal to the vice-chancellor. The Supreme Court holding the law void observed 

that the conferring of a right of appeal on an outside authority like the vice-chancellor 

took away the disciplinary power of the minority educational institution. The vice

chancellor had the power to veto its disciplinary control. The State might regulate the 

exercise of the right of administration, the Court observed, but it had no power to impose 

any restriction which was destructive of the right. The court further observed that 

conferment of the power of appeal on the vice-chancellor was not only a grave 

encroachment on the institutional's right to enforce and ensure discipline in its 

administrative affairs but it was uncanalised and unguided in the sense that no restriction 

was placed on it. 

The views expressed by the majority in St. Xaviers and Lilly Kurian have been 

reaffirmed by the majority opinion in All Saints High School v. Government of Andhra 

Pradesh'84 In this case a bunch of writ petitions were filed by some minority educational 

institutions challenging the validity of several provisions of the Andhra Pradesh 

Recognized Private Educational Institutions Control Act 1975, on the ground that these 

were violative of Article 30(1) (Mainly section 3(1), 3(2), 3(3) (a), 3(3) (b), 4(5), 6 and 7 

of the Act were challenged). Sub-Section (1) of Section 3 laid down that no teacher 

employed in any private educational institution (whether run by minority or majority 

84AJR 1980SC 1042 
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community) could be dismissed, suspended, or reduced in rank nor could his appointment 

be otherwise terminated except with the prior approval ofthe competent authority. 

Proviso to Sub-Section (1) of Section3 provided that in the absence of approval of 

competent authority, the teacher affected by any order of the management would be 

deemed to be in the service. Sub-Section (2) of section 3 laid down that the proposal to 

dismiss, etc. was to be communicated to the competent authority and the authority "shall 

approve of the proposal" only if it was satisfied that there were adequate and reasonable 

grounds for the proposal. Sub-Section (3) (a) of Section 3 required that no teacher could 

be placed under suspension except when an enquiry into the gross misconduct of such 

teacher was contemplated. Sub-Section(3) (b) of Section 3 provided that suspension of a 

teacher could remain in force only for a period of two months and in case no enquiry was 

contemplated during that period , the teacher would be deemed to have been reinstated. 

The competent authority was also authorised to extend the period of suspension by two 

months if in its opinion the inquiry could not be completed within the initial period of 

two months due to reasons directly attributable to the teacher .Section 4 laid down that 

any teacher , who was dismissed , removed from service or reduced in rank or whose 

services were otherwise terminated or whose pay or allowances or any of the conditions 

of service were altered or interrupted to his disadvantage , could prefer an appeal to such 

authority or officer that might be prescribed .Section 6 laid doWn that retrenchment of 

teachers could be made only with the prior approval of the competent authority .. Section 

7 related to the payment of salaries and allowances and laid down that the salaries and 

allowances were to be paid to the teachers before "such date of every month and in such 

manner and by or through such authority, officers, or person, as may be prescribed. These 

provisions have been quoted, as it is now, common knowledge that on these matters 

where is a gross abuse of power in many privately managed institutions, whether run by 

majority or minority community. Following earlier decisions of the Supreme Court the 

majority opinion of the Supreme Court held these provisions void so far as they related to 

minority run educational institutions. This, it is submitted, obviously, implies that these 

provisions are valid so far as the majority run educational institutions are concerned 
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The case was decided by a bench of three judges, Y.V. Chandrachud, CJ, S. Murtaza 

Fazal Ali, J and P.S. Kailasam, J. All the three judges have written three different 

judgments and the same two judges do not hold all the aforesaid provisions of the Act as 

ultra-virus. Holding Sub-Section (1) and (2) of Section 3, invalid Chandrachud, CJ 

observed, "The object of the Act and the reasons that led to its passing are laudable but 

the Act, in its application to minority institutions, has to take care that it does not violate 

the fundamental right of the minorities under Article 30(1)."85 P.S. Kailasam, J, on the 

contrary, held these provisions valid. He said that if these provisions were held to be 

invalid "it will result in considerable mischief and would result in depriving the 

protection that is available to the poor teachers regarding their security of service."86 Fazl 

Ali, J, also held these provisions invalid.87 

Chandrachud, CJ, and Kailasam J upheld the validity of Sub-section (3) and (4) of 

Section 3. In the words of the former, these provisions contained but an elementary 

guarantee of freedom from arbitrariness to the teachers. These were regulatory in 

character since they neither denied to the management the right to proceed against an 

erring teacher nor indeed did they place an unreasonable restraint on its power do 

so.88Kailasam J also gave the same reasoning.89 But Fazal Ali J, on the other hand, held 

them as violative of Article 30(1), as, he felt, these made "serious inroad on the internal 

autonomy of the institutions."90 Sections 4 and 5 were held invalid by all three judges, 

though for different reasons. Chandrachud CJ held that these sections were too widely 

worded and though the right of appeal was given to the management91
• Fazal Ali J also 

took the same view. 92 Kailasam J held these sections void on the short ground that no 

right of appeal was given to management. Section 6 was held valid by Chandrachud CJ, 

and Kailasam, J., The former observed: "It is difficult to share the view that retrenchment 

of teachers is purely the domestic affair of minority institutions and that the decision of 

85 Supra note 84 
86 Ibid .p.1085 
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the management in matters of retrenchment of teachers was beyond the scope of statutory 

interference by reason of article 30(1). Section aimed at affording a minimal guarantee of 

security of tenure of teachers by eschewing the passing of malajide orders in the grab of 

retrenchment." Kailasam J held the Section valid on the ground that it was of regulatory 

nature. Fazl Ali, J., on the other hand, was of the view that the Section was invalid as; he 

felt, it was an interference in the autonomy of the minority institution and the power 

conferred by the section was uncanalised and unguided. Section 7 was held valid by all 

the three judges as they felt that the provision was merely regulatory.93 

In the result in the majority view Sub-Section 3(a), 3(b) of Section 3 and Sections 6 and 7 

were held valid and sub-Sections (1) and (2) of Section 3 and Sections 4 and 5 were held 

void. It is submitted that All Saints High School, in a sense, shows a departure from the 

majority decisions in St. Xaviers and Lilly Kurian. 

In our submission two streams of thought are discernible from re Kerala Education 

Bill to the All Saints High School, but in the words of Krishna lyer, J, it is difficult to 

discern as to where the court drew the delicate line between unconstitutional conditions 

and constitutional regulations.94The majority view in the aforesaid cases had relied on the 

observation of Das. CJ that Article 30 granted a near-absolute right on the minority 

educational institutions. The other stream of thought also flows from the observations of 

Das, CJ that the right to administer could not include the right to maladminister and that 

the State had power to prescribe reasonable regulations for the minority educational 

institutions.95 

In Sidhrajbhai, 96 it was argued that public or national interest could be a test of 

reasonableness of the State's power of regulation, but this test was rejected, though Shah, 

J, added. "Regulations made in the true interest of efficiency of instruction, discipline, 

health, sanitation, morality and public order and the like may undoubtedly be imposed. 

Such regulations are not restrictions on the substance of the right which is guaranteed to 

93 Ibid .pp. 1052 .1 087 
94 AIR 1975 SC 1821 
95 AIR 1958 SC 982 
96 AIR 1963 SC 540 
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secure the proper functioning of the institution in matters of education." The majority in 

St. Xavier/7 also rejected public or national interest as a test of reasonableness of 

regulations. Mathew, J, observed in most categorical terms. "The question whether a 

regulation is in the general interest of public has no relevance, if it does not advance the 

excellence of the institution as a vehicle of general secular education." But Dwivedi and 

Khanna, JJ, in their dissenting judgments, gave an effective answer to this line of 

arguments. The former observed that "a regulation prescribing curriculum and syllabus 

may not necessarily be calculated to improve the excellence of a particular minority 

educational institution. Left to itself a minority educational institution may opt for a 

higher standard of instruction than the one prescribed by the State in its curriculum or 

syllabus. The State prescribed by the State in its curriculum and syllabus much from the 

point of view of excellence of instruction as from the point of view of having uniform 

standard of instruction."98 Similarly, Khanna, J said. "it is, therefore, as much in the 

interest of the minorities as that of the majority to ensure that the protection to minority 

institutions is not used as a cloak for doing something which is subversive of national 

interests."99 The learned judge further observed: 

"It is, in my opinion, permissible to make regulations for ensuring the 

regular payment of salaries before a particular date of the month. 

Regulations may provide that the funds of the institution should be spent 

for the purposes of or for the betterment of the institution and not for 

extraneous purposes. " 

Even Mathew, J, conceded: 

No right, however, absolute, can be free from regulation. 

Hidayatullah, CJ, in State of Kerala v Very Rev. Mother Provincial100observed that the 

standards of education were not part of management. These standards concerned the body 

politic and were dictated by considerations of advancement of the country and its people. 

97 Supra note 60 
98 Ibid .p. 1466 
99 Ibid .p .1422 
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The right of the State to regulate education, educational standards and allied matters 

could not be denied. The minority institutions could not be allowed to fall below the 

standards of excellence expected of educational institutions or under the guise of 

exclusive right of management to decline to follow the general pattern. While 

management must be left with them, they might be compelled to keep pace with others 

It would appear that the tenor of most of the judgement of the Supreme Court judges 

is that the minority educational institutions are not free from the regulatory power of the 

state. Krishna lyer, J in Gandhi Faize-e-am College101 observed: "Hands-off 

administration altogether is a tall call today; but handcuff managements into uniformity is 

also not the correct rule. A benignly regulated liberty which neither abridges nor 

exaggerates autonomy but promotes better performance is the right construction of the 

constitutional provision. Such an approach enables the fundamental right meaningfully to 

fulfil its tryst with the minorities' destiny in a pluralist polity. That is the authentic voice 

of Indian democracy.. . The constitutional estate of the minorities should not be 

encroached upon, neither allowed to be neglected nor maladministered". Even Fazal Ali, 

J in All Saints High schoo/102 said that it was open to the government or the university to 

frame rules and regulations governing the conditions of service of teachers in order to 

secure their tenure of service and to appoint a high authority armed with sufficient 

guidance to see that the said rules were not violated or the members of the staff were not 

arbitrarily treated or innocently victimized. In such a case the purpose was not to interfere 

with the internal administration or autonomy of the institution but it was merely to 

improve the excellence and efficiency of the education because 

a really good education could be received only if the tone and temper of 

the teachers were so framed as to make them teach the students with 

devotion and dedication and put them above all controversy. 

It is submitted that words in italics are the crux of the matter. But the Supreme Court 

has failed to protect all the interests of the teachers working in the minority educational 

institution. 

101 Supra note 73 .p.l824 
102 AIR 1980 SC.p.l 064 
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Thus, it appears that the Supreme Court has upheld the following regulations in respect of 

minority teaching institutions. 

i) Regulations prescribing qualifications of teaching and non-teaching staff; 

ii) Regulations requiring the minority educational institutions to appoint teachers 

pnly from the panels prepared by the State or university authorities. 

iii) Regulations regarding pay and pay scales and mode or payment or salaries to 

teaching and non-teaching staff. 

iv) Regulations requiring compliance with provisions of natural justice before 

terminating the service of teachers either as a penal measure of otherwise. 

But the Supreme Court has struck down the following regulatory provisions in their 

application to minority institutions. 

a) Regulations requiring the governing bodies to have outsiders and representatives 

of teachers and students on the management committees. 

b) Regulations laying down that the management should seek prior approval of the. 

Government or the university regarding the appointment of teachers. 

c) Regulations requiring the prior approval of State or university authorities m 

matters of dismissal, removal or reduction in rank or other disciplinary action 

against teachers. 

Recently, the decision of the 11 judge bench of the Supreme Court in T.MA. Pai 

Foundation case103 the largest bench ever constituted to hear the case after Kesavananda 

Bharati case of 1973 - is an attempt in this very direction of deciding the matter 

authoritatively. This decision has been acclaimed by the national press as a "landmark 

judgment", because the Supreme Court by a majority of 6:5 is stated to have told the 

government: "To keep off admissions to MEis. "104 

103 Supra note 66 
104 Minorities Educational Institutions Case 
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Although the decision of the Supreme Court in ME!s case is said to be given by a 

majority of 6:5, and yet its cumulative reading reveals that there are no clear-cut 

dissenting opinions on all the questions raised. At best, there are only deviations -

invariably smooth and rarely sharp, because all the propounders of the separate opinions 

end up by saying: "Subject to what have been stated above, I concur with the judgment of 

Hon'ble Chief Justice." For this reason, the opinion of Kirpal, CJI, for himself and the 

group of five judges may be called the 'majority block opinion' as distinguished from 

'majority opinion' simpliciter. And their opinion is 'the law' within the meaning of 

article 141, irrespective of the of the fact whether other judges writing separate opinions 

concur or not with their opinion. However, deviations, whether smooth or sharp, are 

significant, and are taken as reference points for the purpose or analysis and evaluation 

within the ambience of the Constitution. 105 

The basic concern is to explore and find out how to determine the constitutional ambit of 

minorities' right to 'establish and administer educational institutions of their choice' 

under article 30(1) of the Constitution. The right to 'establish and administer', prima 

facie, includes all such elements as the right to determine the complexion of courses, the 

right to admit students, the right to determine student's fee structure, the right to engage, 

teachers, the right to employ administrative staff, and, for that matter, the right to do all 

the things that are needed to run an educational institution. So long as these things are 

done by observing the modicum of social order, there seems to be full freedom. However, 

the moment recognition I affiliation is sought in respect of such educational institutions, 

with or without aid, from the state, the issue becomes of wider import. Then it needs to be 

considered whether the complexion of minorities' right to management is in anyway 

affected. And, if so, to what extent? 

The bulk of questions formulated and answered by the Supreme Court in ME!s 

case105(a)centre around this issue. In order to receive and recognize the responses of the 

Supreme Court in perspective, it would only be fair first to take note of the questions that 

have been responded specifically. Those questions are: 

105 Virendera Kumar ,Minority Right To Run Educational Institutions: T.M.A .Pai Foundation in 
perspective ,JILI,vol.45 No.2 2003,p.2001 
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a) What is the meaning and content of the expression 'minorities' in Article 30 of 

the Constitution oflndia?106 

b) 'To what extent can professional education be treated as a matter coming under 

minorities' right under Article 30?107 

c) 'Whether the admission of students to minority educational institution, whether 

aided or unaided, can be regulated by the state government or by the university to 

which the institution is affiliated?108 

d) 'Whether the minorities' rights to establish and administer educational institutions 

of their choice will include the procedure and method of admission and selection 

of student?109 

e) 'Whether the minority institutions' right of admission of students and to lay down 

procedure and method of admission, if any, would be affected in any way by the 

receipt of state aid? 110 

f) 'Whether the statutory provisions which regulate the facets of administrations like 

control over educational agencies, control over governing bodies, conditions of 

affiliation including recognition I withdrawal thereof, and appointment of staff, 

employees, teachers and principles including their service condition and 

regulation of fees, etc. would interfere with the right to administration of 

minorities? 111 

g) 'Whether the ratio laid down by this Court in the St. Stephen's case is correct? If 

no, what order?' 

lOS(a)supra note 60 
106 Ibid. 
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h) 'Whether the decision of this Court in Unni Krishnan J.P. v State of 

A.P. 112(except where it holds that primary education is a fundamental right) and 

the scheme framed there under require reconsideration I modification, and if yes, 

what?' 113 

i) 'Whether the non-minorities have the right to establish and administer educational 

institution under Articles 26 and 29(1) read with articles 14 and 15 (1) in the same 

manner and to the same extent as minority institutions? 114 

j) 'What is the meaning of the expression 'education' and 'educational institution' 

in various provisions of the Constitution? Is the right to establish and administer 

educational institutions guaranteed under the Constitutions?115 

From the bare perusal of these questions, it is evident that there is lot of overlapping of 

the pivotal points particularly in relation to the right to private bodies including 

minorities to establish and administer educational institutions. Accordingly, for avoiding 

repetition and sharpening the focus of the critique, the author wishes to identify the 

responses of the majority block opinion led by Kirpal, CJI on the following counts in this 

section: 

A. Right to admission to unaided schools and undergraduate colleges. 

Since the scope of merit-based selection in such institutions is practically nil, the 

concerned state or the university cannot regulate the admission of students "except 

providing the qualifications and minimum conditions of eligibility in the interest of 

academic standards."116 

B. Minorities' right to run unaided professional institutions 

112 (1993) I SCC645 
113 Supra note 60 
114 Ibid. 
115 Ibid 
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117 Ibid 
118 Ibid 
119 Ibid 
120 Ibid 
121 Ibid. 
122 Ibid. 
123 Ibid. 

i) Minority educational institutions may have their own procedure and 

method of admission. Such a procedure and method, however, "should not 

tantamount to maladministration."117 

ii) So long as the admission to such institutions is "fair" and on a "transparent 

basis," and the merit is "adequately taken care," the state government or 

the university is not entitled to interfere with the minorities' right to admit 

students. 118 

iii) At best there could be only "regulatory measures for ensuring educational 

standards and maintaining excellence thereof." 119 

iv) "The condition of recognition as well as the conditions of affiliation to a 

university of board have to be complied with."120 

v) In the matter of day-to-day management, "like the appointment to staff, 

teaching and non-teaching, and administrative control over them the 

management should have the freedom and there should not be any external 

controlling agency." 121 

vi) For the selection of teaching staff and for taking disciplinary action, "a 

rational procedure" has to be evolved by the management itself. 122 

vii) For redressing the grievances of employees, in case of punishment or 

termination from service, there is a need to evolve appropriate tribunals, 

and till then, the tribunals could be presided over by the judicial officer of 

the rank of district judge. 123 
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viii) The state or other controlling authorities could always prescribe the 

minimum qualification, experience and other conditions bearing on the 

merit of an individual or a principal of any educational institution. 124 

ix) Fee to be charged cannot be regulated by the state or affiliating university, 

but no institution should charge capitation fee. 125 

C. Minorities right to run aided educational institutions professional and non

professional 

i) An aided minority educational institution (MET) would be "entitled to have the 

right of admission of students belonging to the minority group and at the same 

time would be required to admit a reasonable extent of non-minority students, so 

that the rights under Article 30(1) are not substantially impaired and further the 

citizens' rights under Article 29(2) are not infringed. 126 

ii) The reasonable extent would vary from the types of the institution, the courses of 

education for which the admission is being sought, and other factors like 

population and educational needs ofminorities. 127 

iii) The concerned state government has to notify the percentage of the non-minority 

students to be admitted in the light of the factors as stated in the preceding 

paragraph. 128 

iv) "Observance of inter-se merit amongst the applicants belonging to the minority 

group could be ensured."129 

v) In addition to the stipulations regarding aided non-professional minority 

educational institutions (MEis), in the case of aided professional MEis "it can 

124 Ibid. 
125 Ibid. 
126 Ibid 
127 Ibid 
128 Ibid in this respect, the response of Kirpal, CJI to Q. 8, wherein the basic ratio laid down by the 

Supreme Court in St. Stephen's case has been upheld as correct, ID at 76 
129 Ibid 
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also be stipulated that passing of the common entrance test held by the state 

agency is necessary to seek admission." 130 

vi) "As regards non-minority students who are eligible to seek admission for the 

remaining seats, admission should normally be on the basis of the common 

entrance test held by the state agency followed by counseling wherever it 

exists."131 

vii) In the case of MEis, "it will be permissible for the government or the University 

to provide that consideration would be shown to the weaker sections of the 

society. " 132 

viii) Regulations governing service conditions of teaching and other staff for whom aid 

is provided by the state can be framed, but without interfering with the overall 

administrative control of the management over the staff. 133 

ix) For redressing grievances of employees who are subjected to punishment or 

termination from service, appropriate tribunals could be constituted, and till then, 

such tribunals could be presided over by a judicial officer of the rank of district 

judge, as in the case of unaided ME!s. 134 

Thus, the March of law from Re Kerala Education Bill, to Islamic Academy does 

definitely reflect that the issue of Education - Rights of Minority Educational Institutions 

always remains to be a controversial issue. The eleven- Judge Bench of the Apex Court in 

TMA Pai Foundation also could not put an end to this unending problem. 

C. GRANTS- IN -AID: 

The next significant question is that can a person ask from the state to establish 

educational institutions, to provide financial aid or support to the institution? The right to 

130 Supra note 60 
131 Ibid 
132 Ibid 
133 Ibid 
134 Ibid 
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education means that a person has a right to call upon the state to provide all reasonable 

educational facilities to him with in the limits of its economic capacity and 

development. 135 

The Andhra Pradesh Education Act136 1982 deals with 'grant-in-aid' Chapter VIII 

(sections 42 to 47). Section 42 states that the Government shall, within the limits of its 

economic capacity, set apart a sum of money annually for being given as grant-in-aid to 

local authority and private institutions recognized for the aforesaid purpose. Section 43 

deals with the authorities which may sanction the grant, (section 44 has been omitted in 

1983), section 45 deals with the manner of submitting applications for sanction of grant 

and the conditions to be fulfilled on such sanction. Sub-clause (1) of section 46 gives 

power to Government to withhold, reduce or withdraw grant, notwithstanding anything in 

the Chapter, on inquiry, (i) on the ground of non-availability of funds or (ii) because of 

the conduct and efficiency and the financial condition of such institution. 

"Section 46 - Power of Government to withhold, reduce or withdraw grant:-

(1) Notwithstanding anything in this Chapter, the Government may after such enquiry 

as they may deem fit, withhold, reduce or withdraw any grant payable to an 

educational institution having regard to the funds at the disposal of the 

Government or the conduct and efficiency and the financial condition of such 

institution, after giving an opportunity to the manager of the institution concerned 

of making a representation against such withholding reduction or withdrawal. 

(2) Without prejudice to the generally of the provisions of sub-section (1) or any 

other provision of this Act, the Government may, after such enquiry as they may 

deem fit, withhold, reduce or withdraw any grant payable to any educational 

institution if the manger of the institution concerned. 

(i) fails to fulfil of any the conditions of grant; 

135 B.P. Dwivedi, The Changing Dimension ofPeasonal Liberty in India, Wadhwa and Co. Allahabad, 
1998,p.205 
136 Act 1 of 1982 
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(ii) denies admission to any citizen on grounds only of religion, race, caste, 

language or any of them; 

(iii) allows any employee of the institution to take part in any agitation 

intended to bring or attempt to bring into hatred or or contempt, or 

intended to excite or attempt to excite disaffection towards, the 

Government established by law in India; 

(iv) directly or indirectly encourages any propaganda or practice of wounding 

the religious feelings of any class of citizens of India or insulting the 

religion or the religious beliefs of that class; 

(v) is guilty of falsification of registers, of misuse of funds for purposes other 

than those for which they are collected; 

(vi) fails to remedy within such reasonable time as may be specified by the 

competent authority, the defects in the maintenance of accounts pointed 

out by the auditors; or 

(vii) fails to restore, within the time specified by the competent authority, an 

employee whose services have been wrongfully dispensed with or fails to 

pay him any arrears of salary or other benefits when directed to do so by 

the competent authority. 

(3) Subject to the other provisions of this Act, every order passed under this section 

shall be final and shall not be questioned in any court of law. 137 

(i) UGC Act on Grant in aid 

In exercise of the power conferred by Section 25, read with Section 12-B of the 

University grants commission education has made the following rules on the matter of 

receiving grant in aid by the institutions. Section 2 of the Rules of 1975, 138runs 

137 Supra note 136 
138 The University Grants Commission (Fitness of Institutions for Grants) Rules, 1975. Notification No. 
F9-59/74- U2 (B) dated 24th June 1975. 
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Fitness for grant:- No institution to which these rules apply shall be declared to be fit to 

receive grants from the Central Government, the Commission or any other organization 

receiving any fund from the Central Government unless the Commission is satisfied that 

the institution; 

(i) Provides instruction upto a Bachelor's degree or upto a post graduate degree only 

or provides instructions for a diploma course of duration of not less than one 

academic year and for which the minimum qualification for admission is a 

Bachelor's degree; 

(ii) is registered as a society under the Societies Registration Act, 1860 (21 of 1860) 

or is a body corporate established or incorporated under a Central Act, a 

provincial Act or a State Act, for the time being in force or is a Trust with 

Trustees being appointed and vested with legal powers and duties; and 

(iii) is permanently affiliated to a University which has been declared fit under section 

12-B of the University Grants Commission Act, 1956 (3 of 1956) for receiving 

grants. 

Similarly, to receive the grants by the University, Section 2 of the rules of 1974139 laid 

down certain provisions. The section runs as 

Fitness for Grant:-

No University to which these rules apply shall be declared to be fit to receive grants from 

the Central Government; the University Grants Commission or any other organization 

receiving any funds from the Central Government, unless the Commission is satisfied 

that-

(i) the University is a University established or incorporated by or under a Central 

Act; or 

139 The University Grants Commission (Fitness of Certain Universities for Grants) Rules, 1974 
Notification No. F9-2/74-U2 dated 9th September 1974. 
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(ii) in the case of any other University, the establishment of the University is justified 

on one or more of the following grounds, namely; 

(a) inadequacy of the facilities for higher education and research in the area in 

which the University is situated and in inability of the existing University 

or Universities of the State concerned to provide for such facilities either 

in its or their existing faculties or schools or by the establishment of post 

graduate centres or campuses. 

(b) the University has or shall have some special features or new programme 

and activities which will augment the existing academic resources in the 

country. 

(c) the University has or shall have programmes for the upliftment of 

backward areas or removal of regional imbalances. 

(iii) the law under which the University is established contains a provision for the 

establishment of a Planning Board or Committee consisting of eminent 

educationists to indicate the lines on which the University shall develop. 

(iv) in the law under which the university established, due weight has been given to 

the recommendations made by; 

(a) the Education Commission (1964-66) constituted by the resolution of the 

Government of India; 

(b) the Committee on the Governance of Universities appointed by the 

Commission; and 

(c) the Committees of Panels appointed by the Commission during the last ten 

years; 

(v) the University is not merely an affiliating University but a multi-faculty 

University having adequate facilities for teaching and research in a number of 

subjects; 
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(vi) the University has powers to provide instruction through correspondence courses 

and to declare a college, department, centre or campus as an autonomous college, 

department, centre or campus, respectively; 

(vii) every teaching department, centre, discipline in the University has a provision for 

a minimum staff of one Professor, two Readers and an adequate number of 

Lecturers along with the necessary supporting staff; 

(viii) adequate machinery for the health residence and welfare for the students has 

either been provided in, or resources are being made available for the purpose to 

the University; 

(ix) the University has been provided with adequate facilities in respect of building, 

equipment, books, library, hostel and staff quarters, excluding colleges library or 

institutions affiliated or admitted to its privileges, whose aggregate value is not 

less than Rs.2 crores along with the developed land or the State Government is 

prepared to give an assurance to the Commission that a minimum amount of Rs. 2 

crores shall be made available to the University during the initial period of five 

years for the provision of the above mentioned facilities in addition to the 

developed land. 

There is no constitutional right to receive state and outside Article 337. Grant in 

aid could not be considered a constitutional imperative. The problem relating to receive 

grant in aid has drew the attention of the judiciary and the court while considering 

economic capacity of the state has settled the matter as and when it was approached. 

The court in Ramchandra Tandi140
, directed the government to grant recognition 

and to provide financial assistance to the deaf and dumb section of physically 

handicapped schools. The court in this case did not take the plea of financial capacity but 

focused the attention that the court had not jurisdiction to intertain the suit. The court held 

that the effort should be madefor rehabilitation of disabled persons, more particularly 

children, so that new dimension can be given to their life to make it more meaningful. 

140 Ram Chandra Tandi v. State AIR 1994 Ori. 228 
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As regards its jurisdiction, the court said. 

It is said that justice is blind, but judges are not blind to the plight 

of the people. They are not deaf and dumb. They can hear the ·unspoken 

words of misery of the deaf and dumb boys, who needs protection. Their 

hands are not paralysed. If the court fails to wipe out tears from the eyes 

of those who deserve it, it would be handicapped. 141 

The court further held that the state has a paramount duty to look after the welfare 

of children and more so in the case of handicapped children. 

Subsequently, the Karnataka High Court in North Coorg Higher Education 

Society v State, 142 held that grant in aid can not be refused on ground that institution had 

given undertaking at time of starting of the institution that it will never claim any grant at 

any time the court was of the opinion that grant in aid may be granted by the government 

keeping in view the various circumstances, provisions of grant-in-aid, code and its 

exchequer. But the grant could not be refused on the ground that the institution had given 

undertaking that it will never claim any grant at the time when it started the institutions. 

Because such an undertaking may be said to be an undertaking against the rules on one 

hand and on the other hand it may be the result of mental cohesion to the effect that 

person applying for recognition may be thinking that if he does not give such an 

undertaking, his institution will never get recognition and therefore such an undertaking 

can not be said to be act of free mind. 143 

Similarly in RR Trivedi Education Trust v. State ofGujarat144 the claim for grant

in-aid was sustained because the refusal was on wrong grounds. A higher secondary 

school which was established in 1976 started science classes in 1991. The government 

refused grant-in-aid, treating it as a school started in 1991. It was held that the school was 

entitled to receive grant-in-aid under the grants-in-aid code. Similarly in Anjuman 

141 Supra note 140 
142 AIR 1996 Kant. 30 I 
143 Ibid p. 302 
144 AIR 2003 Guj. 240 
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Education Trust v. State ofGujarat145 the claim for grants-in-aid was not allowed by the 

court because permission to start the school was given by the government on a specific 

understanding that the management will not ask for any grant. The fact that some schools 

which had given a similar undertaking been given grants by government was not 

considered relevant and sufficient to entitle the petitioner for grant-in-aid. 

There is no constitutional right to receive State and outside Art 337. But if, the 

State does in fact, grant aid to educational institutions, it cannot impose, upon the right to 

receive such aid, such conditions as would virtually deprive the members of a religious or 

linguistic community oftheir right under Art 30 (1). 146 

In re Kerala Education Bil/147
, the Supreme Court had said that the fundamental 

right given to all minorities under Art 30(1) to establish and administer educational 

institutions of their choice does not vitiate against the claim of the State to insist that in 

granting aid the State may prescribe reasonable regulations to ensure the excellence of 

the institutions. Accordingly, the Court in this case upheld certain conditions designed to 

given protection and security to the ill-paid teachers who were rendering service to the 

nation and to protect backward classes as permissible restrictions, which the State can 

impose on minorities as a condition for granting aid should not be imposed in such a 

manner so as to take away the rights of minority guaranteed by Art. 30(1 ). However the 

condition for granting aid should not be imposed in such a manner so as to take away the 

rights of minority guaranteed by Art 30(1 ).As a condition of granting aid or recognition 

to an institution coming under Art 30( 1) the State may impose reasonable regulations for 

the purpose of ensuring sanitation, competence of teacher, maintenance of discipline and 

the like. 148 

In TMA Pai Foundation v State of Karnataka, 149the Supreme Court states that Art 

30 does not give right to demand aid. Art 30(2) only prohibits discrimination between 

minority institutions while granting aid and recognizes that by receipt of aid minority 

145 AIR 2003 Guj. 77 
146 St. Stephen's College v. Delhi University AIR 1992 SC 1630 
147 AIR 1958 SC 956 
148 Rev Father v. State of Bihar, AIR 1969 SC 465 
149 AIR 2003 SC 335 
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institutions would not loose its character. The grant of aid is not a constitutional 

imperative. 

Hon'ble Justice Mrs. Ruma Pal, in aforesaid case said that an institution set up by 

minorities for educating members of the minority immunity does not cease to be a 

minority institution merely because it takes aid. 'Aid' by definition means to give support 

to help or assist. It cannot be that by giving 'aid' one destroys those of whom 'aid' is 

given. The obvious purpose of Art 30(2) is to forbid the State from refusing aid to a 

minority educational institution merely because it is being run as a minority educational 

institution. Besides, Art 30(2) is an additional right conferred on minorities under Art. 

30(1). It cannot be construed in a manner, which is destructive of or as a limitation on Art 

30(1). 

Educational Institution rece1vmg State aid cannot claim to have complete 

autonomy in the matter of administration. 150They are enacted to protect the interests of 

the education, students and teachers. Many of the statutes have been enacted long back 

and stood the test of time. Nobody has ever challenged the provision of these enactments. 

The regulations made by the State, to a great extent depend on the extent of the aid given 

to institutions including minority institutions. In some States, a lump sum amount is paid 

as grant for maintenance of schools. In such cases, the State may not be within right to 

impose various restrictions, specially regarding selection and appointment of teachers. 

But in some States the entire salary of the teaching and non-teaching staff are paid, and 

these employees are given pension and other benefits, the State may then have a right and 

an obligation to see that the selection and appointment of teachers are properly made. 

Similarly, the State can impose conditions to the effect that in the matter of appointments, 

preference shall be given to weaker sections of the community, especially physically 

handicapped or dependents of employees who die in harness. All such regulations may 

not be said to be bad and/ or invalid and may not even amount to infringing the rights of 

the majority conferred under Art 30(1) of the Constitution. Statutory provisions such as 

150 Supra note 149 
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labour laws and welfare legislation etc. would be applicable to minority educational 

institutions on the matter of grant-in-aid the court observed: 

As part of grant-in-aid it will be possible for the Government to 

impose conditions subject to which alone the institutions can claim grant. 

In such cases an institution may be denied grant for the reason that it 

failed to comply with the conditions prescribed by the Government on this 

behalf. Normally such a denial could not be construed as violation of 

fundamental right. However, if the conditions are such that it practically 

takes away the administration .from the management and denial of grant 

for the reason that the management refused to comply with such 

conditions would be violative of Article 30(2). 151 

Conditions of aid that would not involve surrender of the right of management 

would not be inconsistent with constitutional guarantee. 152 The court pointed out that 

receipt of aid could not be considered a reason for altering the nature or character of the 

recipient educational institution. 153 In short, even after the receipt of grant-in-aid the 

institution remains a minority institution. 

Mr. Sukhdeo Thorat, Chairman, UGC 154during the day long western Reason 

Vice-Chancellors conference to give their recommendations for the Eleventh Five years 

Plan said that majority of the colleges are unfit for grant. He said, quality being one of the 

most important issues. He added that of the total 14,080 colleges and 224 universities in 

the country under UGC purview, only about 6000 colleges and 167 universities are 

eligible to receive developmental grants. The rest even do not meet minimum academic 

quality requirement. 

Thus, educational institutions may claim grant-in-aid from the government and 

the government is under obligation to provide it. It cannot escape its responsibility 

because of economic incapacity. 

151 Supra note !50 
152 Ibid 
153 Ibid 
154 Times oflndia, Delhi Edition, 14-9-2007 
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D. ACCREDITATION 

Education plays a vital role in the development of any nation. Therefore, there is a 

premium on both quantity (increased access) and quality (relevance and excellence of 

academic programmes offered) of higher education. 

Like in any other domain, the method to improve quality remains the same. Finding and 

recognizing new needs and satisfying them with products and services of international 

standards. 

(i) Benefits of Accreditation 

• Helps the institution to know its strengths, weaknesses and opportunities through 

an informed review process. 

• To identify internal areas of planning and resource allocation. Enhance 

collegiality on the campus. 

• Outcome provides funding agencies objective data for performance funding. 

Initiates institutions into innovative and modem methods of pedagogy. 

• Gives institutions a new sense of direction and identify. 

• Provides society with reliable information on quality of education offered. 

• Employers have access to information on the quality of education offered to 

potential recruitees. 

• Promotes intra and inter institutional interactions. 

(ii) National Assessment and Accreditation Council (NAAC) is an autonomous body 

established by the University Grants Commission (UGC) of India to assess and accredit 

institutions of higher education in the country. It is an outcome of the recommendations 

of the National Policy in Education (1986) that laid special emphasis on upholding the 

quality of higher education in India. 
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The systems of higher education in India has expanded rapidly during the last sixty years. 

Inspite of the build-in regulatory mechanisms that ensure satisfactory levels of quality in 

the functioning of higher education institutions, there have been criticisms that the 

country has permitted the mushrooming of institutions of higher education with fancy 

programme and substandard facilities and consequent dilution of standards. To address 

the issues of deterioration in quality, the National Policy on Education (1986) and the 

Plan of Action (POA-1992) that spelt out the strategic plans for the policies, advocated 

the establishment of an independent national accreditation body. Consequently, the 

NAAC was established in 1994 with its headquarters at Bangalore. 

Governance 

The NAAC functions through its General Council (CG) and Executive Committee (EC) 

where educational administrators, policy makers and senior academicians from a cross

section of the system of higher education are represented. The Chairperson of the UGC is 

the President of the GC of the NAAC, the Chairperson of the EC is an eminent academic 

and administrative head, and is the member-secretary of both the GC and EC. The NAAC 

also has many advisory and consultative committees to guide its practices, in addition to 

the statutory bodies that steer its policies. The NAAC has a core staff and consultants to 

support its activities. It also receives assistance from a large number of external resource 

persons from across the country who are not full time staff of the NAAC. 155 

Vision and Mission 

The activities and future plans of the NAAC are guided by its vision and mission that 

focus on making quality assurance an integral part of the functioning of higher education 

institutions. 

The vision of the NAAC is: 

To make quality the defining element of higher education in India through a combination 

of self and external quality evaluation, promotion and sustenance initiatives. 

155 http://naacindia.org. visisted on 15.04.2008 
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The mission statements of the NAAC aim at translating the NAAC's vision into reality, 

defining the following key tasks ofthe organization: 156 

• To arrange for periodic assessment and accreditation of institutions of higher 

education or units thereof, or specific academic programme or projects. 

• To stimulate the academic environment for promotion of quality of teaching

learning and research in higher education institutions. 

• To encourage self-evaluation, accountability, autonomy and innovations in higher 

education. 

• To undertake quality-related research studies, consultancy and training 

programme. 

• To collaborate with other stakeholders of higher education for quality evaluation, 

promotion and sustenance. 

Guided by its vision and striving to achieve its mission, the NAAC primarily assesses the 

quality of institutions of higher education that volunteer for the process, through an 

internationally accepted methodology. 

Which Institutions Can Be Assessed And Accredited? 

The following institutions can be considered for assessment and accreditation by 

NAAC: 157 

1. Universities recognized under Section 2f, 2f and 12B, or established under 

Section - 3 of the UGC Act, 1956, which have completed 5 years since 

establishment or with a record of atleast 2 batches of students having completed 

their degree programmes, whichever is earlier (hereinafter referred to as 

'Recognized Universities'). For purpose of Assessment and Accreditation of 

156 Supra note 155. 
157 lbid, p. 12 
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Universities, their Schools, Departments, Centers and Units shall be taken as the 

components. 

2. If any University under Section 2f or 3 of the UGC Act, 1956 has not completed 5 

years of establishment, but has Affiliated/ Constituent Colleges under its 

jurisdiction, which on their own standing have completed 5 years since 

establishment, then, such Colleges shall be eligible for Assessment and 

Accreditation by NAAC, on their own independent standing i.e. the College alone 

and not the University to which it is affiliated, shall be eligible for Assessment 

and Accreditation. Similarly, if a hitherto Affiliated/ Constituents/ Autonomous 

College of long-standing gets recognition as a 'University' under Section - 3 of 

the UGC Act 1956, then, the College alone shall be eligible for assessment. 

3. Colleges/ Institutions/ Autonomous Colleges, affiliated to a 'Recognized 

University', and Constituent Colleges coming under the jurisdiction of 

'Recognized Universities' (as defined in 1 above) and which have completed 5 

years since their establishment or with a record of at least 2 batches of students 

having completed their degree programmes, whichever is earlier (hereinafter 

referred to as 'Recognized Colleges', 'Recognized Autonomous Colleges' and 

'Recognized Constituent colleges' respectively). 

4. Institutions coming under the jurisdiction of Professional Regulatory Councils 

and their Accreditation Bodies can be considered for Assessment and 

Accreditation by NAAC, if such Councils desire to enter into appropriate MoUs 

with NAAC for their Assessment and Accreditation requirements. The process/ 

methodology/ modus operandi in these cases, shall be as per the provisions of the 

said MoU. At present, NAAC has an MoU with National Council for Teacher 

Education (NCTE) for purposes of Assessment and Accreditation of Teacher 

Education Institutions. 

5. Any other Institutions/ Units (including cross-border and transnational Indian/ 

Foreign Institutions) may also be taken up for Assessment and Accreditation by 
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NAAC, if directed by the UGC and/ or the Ministry of Human Resources 

Development (MHRD), Government of India. 

The Process of Institutional Assessment And Accreditation 

1. Letter of Intent 

An intending higher education institution falling under one or the other categories, as 

above should first submit its Letter oflntent (LOI) to NAAC. Depending upon the type of 

institution, either the two step process for Assessment and Accreditation (for Affiliated 

and Constituent Colleges) or the one-step process for Assessment and Accreditation (for 

Universities, Autonomous Colleges and Colleges with Potential for Excellence) shall be 

applicable. 158 

2. Preparation and Submission of Institutional Self- Study Report (SSR)159 

The intending Universities, Autonomous Colleges and Colleges with Potential for 

Excellence and Affiliated/ Constituent Colleges (which have earned their IEQA status) 

are required to prepare their institutional Self-study Report (SSRs) by following the 

appropriate NAAC Manuals and submit the same to NAAC. The first part of SSR deals 

with the institutional data whereas; the second part deals with the evaluative report with 

reference to the probes, under each criterion-wise key aspect. Based on the completeness 

of the SSR submitted, NAAC prepares the Peer Team Document and arranges the Peer 

Team visit to the concerned institution. 

3. Peer Team Visit 

A properly constituent Peer Team is deputed by NAAC for on-site visit to the institution, 

for validating the claims made by the institution in its SSR, through the various Peer 

Team strategies and after collecting relevant documentary evidences. 160 

158 Supra note 155. 
159 Ibid p. 14 
160 Supra note 155. 
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4. Assessment Outcome 

4.1 Peer Team Report 

On completion of the on-site visit, the Peer Team prepares and objective report 

termed as, Peer Team Report (PTR), highlighting its evaluative judgments, mostly 

using keywords. 

4.2 Institutional Grading 

The final Cumulative Grade Point Average for the quality level of the institution 

(the institutional CGPA), along with letter grades and corresponding performance 

descriptors, constitute the certification on the institutional accreditation by 

NAAC. Each cycle of accreditation is valid for a period of 5 years. 

5. Appeals 

5.1 Grievance Redressal Committee 

There is a Committee established at NAAC, which looks after the grievances of 

institutions about the Peer Team visit and the accreditation status given to them. 

Aggrieved institutions may approach NAAC, if they have any grievances in the 

Assessment and Accreditation process conducted and its result. 

5.2 Re-assessment · 

There is an option available for the accredited institution to seek re-assessment for 

accreditation, if required, after one year of its 5 year accreditation period. The 

New Methodology of Assessment and Accreditation is also applicable for such 

cases. 

6. Re-accreditation 161 

After the completion of a five-year tenure of accreditation, an institution may 

seek re-accreditation by NAAC. The re-accreditation procedure is also based on 

161 Ibid .p.15 
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predetermined criteria for assessment and includes the submission of SSR by an 

institution, Peer Team visit for validation and final decision by NAAC. The 

framework for re-accreditation essentially involves processes, which take into 

account the impact of first assessment. The New Methodology of Assessment and 

Accreditation is also applicable for re-accreditation. 

Assessment & Accreditation and Constituent Colleges 

In order to cater to the large numbers of institutions in this category and the widely 

varying quality levels of such institutions which are seeking and Assessment and 

Accreditation for the first time, NAAC has not introduced a two-step process for these 

institutions, as explained below: 

1. The First-Step: 'Institutional Eligibility for Quality Assessment' (IEQA) 

In the first step, "Institutional Eligibility for Quality Assessment" (IEQA) is required to 

be obtained by an applicant institution at the beginning, while it is still in the planning 

stage for assessment. The benefits of this step for an applicant institution are : 

• To get recognized as eligible to apply for the second step-comprehensive 

Assessment and Accreditation process; 

• To get feedback form NAAC if it does not qualify in the first step, about specific 

improvements to be made for reaching the required quality level; 

• To receive assistance and suitable mentoring from NAAC in the latter case, for 

enabling it to qualify for IEQA in due course of time. 

2. The Methodology for First-Step 

This Instrument consists of a Format to be filled by the applicant institution giving 

its organizational profile and providing specific quantitative information about the 

institution, relating to its performance requirements. The analysis of this format will be 

used for determining its "IEQA status" or otherwise. Appropriate essential attributes are 

included in this Format which, will be evaluated using a predetermined scoring guideline. 
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There are 10 probes included therein, which are expected to elicit 'Yes' or 'No' type of 

responses and also another 15 probes, which will elicit quantitative information about the 

applicant institution. 

As the Instrument is expected to be administered on-line, once a filled-in Format is 

received by NAAC, the responses given therein are subjected to computer analysis based 

on a set of predetermined scoring guidelines, and the scores obtained by the applicant 

institution are presented to the appropriate Committee of NAAC for deciding on its 

eligibility for the next step, i.e., comprehensive Assessment and Accreditation by NAAC. 

Only those institutions which satisfy the minimum requirements of quality as set by 

NAAC through the minimum scores obtained at this stage, are given the IEQA status for 

undergoing the second step, which is more rigorous. It is expected that an applicant 

institution getting the IEQA status has to demonstrate basic compliance with the 

minimum requirements necessary for the teaching-learning processes, to achieve the 

educational outcome. This means that the institution should have adequate human, 

financial and physical resources put in place and the potential to attain its goals. 

3. Procedure for Seeking IEQA Status 

• Submit a Letter of Intent (LOI) to NAAC, on-line, as per Format ; 

• Fill-in and submit the Format for seeking IEQA status, on line; 

• Remit a non-refundable Bank Draft of Rs. 2,000/- (Rupees Two Thousands only) 

as application fee, payable to NAAC at Bangalore, along with the Formats; 

• Await declaration I intimation on your "IEQA status" or otherwise from NAAC, 

normally within two months of your application; 

• Put yourself in communication with NAAC for any further clarifications. 

4. Declaration of "IEQA Status" 

Once the applicant institutions have gone through the first step process as above, NAAC 

shall declare the status of the institution as follows: 
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l. - Institution has earned the 'Institutional Eligibility for Quality Assessment 

(IEQA)' status of NAAC. A self-study report (SSR) may be prepared as per the 

specific NAAC Assessment and Accreditation Manual applicable to Affiliated I 

Constituent Colleges and submitted to NAAC, within six months from this 

Declaration. 

2. -- Institution has not earned the 'Institutional Eligibility for Quality 

Assessment (IEQA)' status ofNAAC. The suggestions for improvement made by 

the NAAC Committee, are enclosed along with this Declaration. Should you 

desire to seek guidance from NAAC for improving your quality parameters, you 

may approach your Regional Coordinator at NAAC. An institution will normally 

be eligible to seek the IEQA status again, only after one year from the date of this 

Declaration. 

5. The Second-step: Assessment and Accreditation of Affiliated I constituent 

Colleges 

This second step-Assessment and Accreditation is similar to the Assessment and 

Accreditation methodology as practiced by NAAC hitherto. It is common to both, 

Affiliated Colleges and Constituent Colleges, (which have earned the IEQA status 

through the first step process), as well as Universities, Autonomous Colleges and 

institutions recognized by the UGC as Colleges with Potential for Excellence 

(CPEs), seeking Assessment and Accreditation by NAAC for this first time. Each 

category of these institutions shall prepare their appropriate documents for 

Assessment and Accreditation, by following the institution - specific NAAC 

Manuals. 

Assessment and Accreditation of Universities, Autonomous colleges and 

College with Potential for Excellence 

The procedure for Assessment and Accreditation of these institutions shall be the same as 

the second step·Assessment and Accreditation applicable to Affiliated and Constituent 

Colleges, as given above. 
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Criteria, Key Aspects and Weightages 

The New Methodology has some differences from its earlier version followed in the past. 

The modifications are in the nomenclature of the VI and VII Criteria and the differential 

weightages for some Criteria as detailed in the Table below: 

Criteria University Autonomous Affiliated I 

College Constituent College 

I Curricular Aspects 150 100 50 

(15%) (10%) (5%) 

II Teaching-Learning 250 350 450 

and Evaluation (25%) (35%) (45%) 

III Research, 200 150 100 

Consultancy and (20%) (15%) (10%) 
Extension 

IV Infrastructure and 100 100 100 

Learning Resources (10%) (10%) (10%) 

v Student Support and 100 100 100 

Progression (10%) (10%) (10%) 

VI Governance and 150 150 150 

Leadership (15%) (15%) (15%) 

VII Innovative practices 50 50 50 

(5%) (5%) (5%) 

Total Scores 1000 1000 1000 

Table 

Criteria Key Aspects University Autonomous Affiliated I 

College Constituent 
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College 

Weightages 

1.1 Curricular design and 90 50 10 

development 

en 1.2 Academic flexibility 30 20 15 ..... 
() 

1.3 Feedback on curriculum 10 10 10 (!) 

0. en 
-< 1.4 Curriculum update 10 10 05 
~ 

"3 1.5 Best Practices in Curricular 10 10 10 
() ·-9 
u 

Aspects 

..... Total 150 100 50 

2.1 Admission Process and 20 30 30 
~ 
0 students profile ·~ 
::s 

2.2 Catering to diverse needs 20 35 45 ~ ;;. 
u:l 2.3 Teaching-Learning process 90 170 270 "0 
§ 

2.4 Teacher Quality 60 65 65 on 
~ 

·~ 2.5 Evaluation process and 50 40 30 
(!) 

Reforms ~ 
on s:: 2.6 Best Practices in Teaching, 10 10 10 ·-..d g Learning and Evaluation (!) 

f-< 
C'i Total 250 350 450 

3.1 Promotion of Research 40 30 15 

"0 3.2 Research and publication 90 50 25 
§ output ;;.., 
() 

§ 3.3 Consultancy 20 10 05 -::s 3.4 Extension activities 30 40 40 en 
t:: 
0 

3.5 Collaborations 10 10 05 u 
..d' 
() ~ 3.6 Best Practices in Research, 10 10 10 
~ 0 
(!) "til 

Consultancy & Extension en ~ 

~ E 
:< Total 200 150 100 ("') u:l 

() 4.1 Physical facilities for 20 20 20 
2 ..... learning 
~ 

-.:i- s:: 4.2 Maintenance of 10 10 10 -
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infrastructure 

4.3 Library as a learning 35 35 35 

resource 

4.4 ICT as learning Resources 15 15 15 

4.5 Other facilities 10 10 10 

4.6 Best Practices in the 10 10 10 

development of Infrastructure 

and Learning Resources 

Total 100 100 100 

5.1 Student progression 30 30 30 

t:: 5.2 Student support 30 30 30 0 
0.. c:: 
0.. 0 5.3 ·student activities .30 30 30 ;::3 ·-(fl r:n (fl 

1:: 
(JJ 

5.4 Best Practices in Student 10 10 10 1-< 
00 (JJ 

8 "'0 Support and Progression .3 P-. 
r:n "'0 
ll) § Total 100 100 100 

6.1 Institutional vision and 15 15 15 

leadership 

6.2 Organization arrangements 20 20 20 

6.3 Strategy development and 30 30 30 
0.. deployment :.a 
(fl 
1-< 6.4 Human Resource 40 40 40 (JJ 

] 
Management (JJ 

.....:l 
"'0 

6.5 Financial management and 35 35 35 § 
(JJ 

resource mobilization (.) 

§ 
a 6.6 Best Practices in Governance 10 10 10 
(JJ 

> and Leadership 0 
0 
...0 Total 150 150 150 

7.1 Internal Quality Assurance 20 20 20 

(JJ 
System 

> 7.2 Inclusive practices 15 15 15 ·~ "l 

> (JJ 

0 -~ 7.3 Stakeholder relationships 15 15 15 a ..... 
e - Total 50 50 50 r....: P-. 
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j Total Score 11000 11000 11000 

Assessment Indicators 

Under each Criterion and each Key Aspect, a number of Assessment Indicators have been 

identified, which may be used as guidelines I probes by the Peer Teams, during their visit 

to the Institution to arrive at Key Aspect-wise Grade Points (KR-GRs) and Criterion-wise 

Grade Point Averages (CR-GPAs). 

The New Grading System 

In the New Methodology, the institutions will be graded for each Key Aspect under four 

categories, viz. A, B, C and D, denoting Very Good, Good, Satisfactory and 

Unsatisfactory levels respectively. The summated score for all the Key Aspects under a 

Criterion is then calculated with the appropriate weightage applied to it and the GP A is 

worked out for the Criterion. The Cumulative GP A (CGP A), which gives the final 

Assessment Outcome, is then calculated from the seven GP As pertaining to the seven 

Criteria, after applying the prescribed weightage to each Criterion. This can be seen 

clearly in the serial methodology depicted below: 

Determination of Key- Determination of Criterion- Deriving the Institutional 

Aspect-wise GP (KA-GP) wise GPA (CR-GPA) from CGPA on a four-point 

using Key Aspect-wise Key-Aspect-wise GP (KA- scale, from the weighted a 

assessment indicators 

guidelines I probes 

as GP) after incorporating the verages of Criterion-wise 

Key Aspect-wise GP As incorporating the 

differential weightages criterion-wise differential 

weightages (CR -GPAs) 

Serial methodology for arriving at the Institutional Cumulative Grade Point Average. 
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At the end, each applicant institution will be awarded a Letter Grade to represent its 

quality level, along with its Performance Descriptor and Accreditation Status, based on 

the CGPA earned by it through the assessment process, as per the following Table. 162 

Cumulative Grade Letter Performance Interpretation of Descriptor 

Point Average Grade Descriptor 

(Range) 

3.01-4.00 A Very Good High level of academic 

(Accredited) accomplishment as expected of an 

institution 

2.01-3.00 B Good Level of academic accomplishment 

(Accredited) above the minimum level expected 

of an institution 

1.51 -2.00 c Satisfactory Minimum level academic 

(Accredited) accomplishment expected of an 

institution 

< 1.50 D Unsatisfactory Level of academic accomplishment 
(Not Accredited) below the minimum level expected 

of an institution 

Note: 

I. To declare an institution accredited as "Very Good", the institution should have a 

minimum CGPA of3.01, and fall in the CGPA range of3.01- 4.00 

2. To declare an institution accredited as "Good", the institution should have a 

minimum CGPA of2.01, and fall in the CGPA range of2.01- 3.00. 

3. To declare an institution accredited as "Satisfactory", the institution should have a 

minimum CGPA of 1.51 and fall in the CGPA range of 5.51 - 2.00' 

4. any institution that secures a CGAP of :::; shall not be accredited (D 

Unsatisfactory). 

162 www.naacindia.org. Visited on 15-04-2008 
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(iii) National Board of Accreditation (NBA) 

The NBA was set up by the AICTE in accordance with the provisions of section 10 (u) of 

the AICTE Act, 1987, which says that the objective of the NBA is "to periodically 

conduct evaluation of technical institutions or programmes on the basis of guidelines, 

norms, and standards specified by it and to make recommendations to it, or to the Council 

or to the Commission or to other bodies, regarding recognition or de-recognition of the 

institution or the programme". The NBA would assess institutions offering courses from 

diploma to post-graduate levels in engineering and technology, architecture, pharmacy, 

town planning and management. Its assessment would cover the various related aspects 

of the institutions such as the "academic ambience, administrative infrastructure, physical 

resources, human resources, supporting systems like library resources, computational 

resources and avenues for moulding and developing the student's personality and 

learning characteristics". 

NBA would accord accreditation not to be institution as a whole, but to each of the 

programmes offered by it. Each programme would be graded into four categories 

depending on the rating received on a 1 000 point scale: 

• "A" - Excellent I Very Good, i.e. meets all accreditation criteria or exceeds 

them, 

• "B" - Good, i.e., meets the minimum criteria and deficiencies are marginal and 

can be improved within a short period, 

• "C"- Satisfactory, i.e., deficiencies exist, but the institution has the potential to 

make up in the near future, say one to two years. 

• "NA" -Not accredited, i.e., not ripe for accreditation, in view of the seriousness 

of the deficiencies. 
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(iv) DOEACC Accreditation163 

In the wake of mushroom growth of private computer training institutions in the 1980s, 

the Department of Electronics, Government of India introduced a system of accreditation 

known as the Department of Electronics accreditation of Computer Courses 

(DOEACCO), to ensure the equality of computer education provided by them. The 

accreditation programmes is now operated by an autonomous body, DOEACC Society. 

(v) National Board of Examination (NBE) Accreditation 

The aim of the Board is to elevate the standards of post-graduate examinations in 

different medical disciplines. It conducts post-graduate examinations of a high and 

uniform standard at the national level in 33 medical disciplines. The successful 

candidates are awarded the Diploma of the National Board Certificate which is 

recognized and qualifications of the universities are included in the First Schedule ofthe 

Medical Council Act, 1956. Another function of the Board is to accredit hospitals having 

adequate trained manpower and infrastructural facilities to train candidates to secure 

post-graduate and post-doctoral qualifications mentioned above. 

Tips for Society or Organization seeking accreditation164 

The following is a compilation of general points of scrutiny m an application of 

accreditation. Care should be taken that the particulars furnished are authentic and valid. 

Usually an affirmation to abide by the Norms and Conditions is specified as also an 

undertaking and an understanding that accreditation can be withdrawn for specific 

reasons. 

Questions for accreditation 

Name ofthe Institution; 

Postal address of the Institution; 

163 Supra note 2.p.230 
164 Supra note 2. 
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Contact numbers; 

Details ofProcessing Fee paid; 

Status of the institution 165 

Has the Institution ever applied to accreditation anytime before? 

Name of the Managing Society, Trust or Agency owning the Institution? 

If the Managing Society, Trust or Agency is registered, Registration number and Year of 

registration; 

Is the Institution recognized I affiliated with any recognized Board I University. 

Up to what stage is the Applying Institution I school, imparting instructions: Middle I 

Secondary I Sr. Secondary? Is the Applying Institution I school only for boys I girls or 

Co-educational? 

What is the Medium of instructions in the Applying Institution I School? 

Number of regular students in the current year enrolled in the Institution. 

Infrastructural and academic facilities 166 

Whether the Applying Institution I school is located in a rented building or own building? 

How many classrooms I Halls are there in the Applying Institution I school campus? 

What is the Area of an average classroom? 

Whether adequate arrangements exist for ventilation, lighting, hygiene, and sanitation in 

the rooms? 

How many laboratories are there for doing practical work? 

165 Ibid. 
166 Supra note 2. 
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Is there a Library? If yes, what is the total number of curriculum related titles available in 

the library of the Applying Institution I school? 

Has the Applying Institution I school got facilities for conduct of public examinations? If 

so, specify the details such as security arrangements, availability of invigilators etc. 

What are the working hours of the Applying Institution I school? 

Staff 

Number of teachers available in the Applying Institution I school? 

What Administrative support staffs are available in the Applying Institution I school? 

(Clerks, Lab attendants, Accountant and Peons) 

Financial status 

What is the Annual total expenditure of the Applying Institution I School? 

Does the Applying Institution I school /receive any grant from the Government of India I 

State Government I Union Territory? 

Till March, 2007, NAAC had accredited 3, 492 colleges and 140 universities in the 

country, based on several parameters like qualifications of faculty, availability of books, 

sports facilities, infrastructure and so on. 

This looks impressive, till it is taken into account that there are 17,625 colleges and 317 

universities in India. 167 

Thus, nearly 75% of colleges and 56% of universities have never been assessed for 

quality standards by the body set up for the purpose. 

Among those colleges that have been accredited by the National Assessment & 

Accreditation Council (NAAC), 245 colleges are in the A range (A++, A+ and A), 1,785 

in the B range (B++, B and B-) and 668 in the C range (C++, C and C-). According to 

167 Times Oflndia ,Delhi Edition ,7-10-2007 
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UGC chairman Sukhdeo throat, these could be respectively graded as high, medium and 

low quality colleges, which constitute 9%, 66% and 25% respectively of those that have 

been graded. Since getting NAAC accreditation is voluntary, most institutions do not 

appear to take NAAC seriously - even premier universities have not got themselves 

assessed and accredited. This has cast a shadow over the functioning and relevance of 

this process of accreditation itself. 
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