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CHAPTER: III 

EDUCATION AND RIGHT OF STUDENTS 

In present era, education to every person is essential like food, cloth and shelter. 

Unfortunately, majority of Indian cannot think beyond their necessities. It is demand of 

time to create interest of person to get education. Knowledge of right to education given 

by constitution is best step to achieve such target. The expression "Education" in the 

different articles of the constitution means and includes education at all levels, i.e. from 

the primary school level up to the post- graduation level. It includes professional 

education also. The expression "educational institute" means institutions that impart 

education, where education is understood here as in above. They have been broadly 

classified in government and private educational institutions. Private educational 

institutions have further classified into majority and minority educational institutions. 

There is further classification on the basis of receipt of aid i.e. classification into aided 

and unaided educational institutions. A further classification exists on the basis of level of 

education that it imparts, e.g. - schools, under-graduate or postgraduate colleges and 

professional institutions. 

A: SCOPE OF THE RIGHT 

Education is undoubtedly the key platform for picking up and developing skills 

and enhancing the productive capacity of a person. Knowledge acquired through 

education is fast becoming the basic resource for the development of every society' 

As a resource; academic learning and skill training are the two sides of education. The 

needs of one Indian can not be generalized as those of another. For one Indian college 

education may be the ticket to a white-collar job, while for another learning how to grow 

1 Anita Abrahim, Formation And Management of Educational institutions, Universal Law Publishing Co, 
Delhi 2005,.p 3 
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higher yielding maize may be the answer. The growing demand of specialization has 

resulted in the mushrooming of institutes tailor made to suit the changing needs of 

students. Students especially children, in recent years have been adequately encouraged 

in India to take to studying and attending classes by bringing into effect relevant legal 

proVISIOnS. 

Globalization has started to affect not only the market economy of the nation, but the 

whole system of education. The imperatives of economic and technological development 

have to pursue sustainable human development in which economic growth shall serve 

social development and ensure environmental sustainability. A highly skilled workforce 

different from the earlier era will be required in the capital-intensive technological 

development to change the existing industrial scene towards sophisticated and automated 

process. The service sector which is less capital and more labour intensive shall be no 

exception to the change in the highly competitive global economy under the conditions of 

liberalization arid privatization. The educational system has, thus, to respond to the crisis 

of change and act as an instrument for a social change to develop not only an 

economically prosperous society but also to make adequate provisions for equity and 

social justice. 2 

Higher education in general and professional education in particular is passing through a 

critical phase of globalization and is beset with many challenges. The professional 

education in the changing scenario has to equip and prepare itself to face the new 

challenges and give up the apprehension of fear of competition. 3 In view of this changing 

scenario the existing system of education should receive very serious consideration. The 

present chapter aims at to deal with the various facets of education and the right of 

students e.g. admission reservation of seats, students union, problem of ragging etc. 

B. ADMISSION 

(i) Eligibility 

The admission of students in the educational institutions at all levels has been a great 

problem in India in spite of the fact that the growth of such institutions particularly at this 

2 A S Bhat, Legal Education and Professional Training, Delhi Law Review, XXDLR ( 1998) p. 20 
3 N . L Mitra , Trade in Legal Services : Opportunities and Constraints , I 0 NLJ ( 1998) P .32 
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higher educational level has been the highest in the world after independence. The 

problem is further complicated due to the fact that there have been more concentration in 

a few branches of discipline i.e. medical and engineering at the same time the other 

branches of discipline are not crowded. In this situation it becomes a difficult task to 

connect and interpret the right to education and right to admission together. It was long 

back that the Indial}judiciary wisely differentiated between the above two rights namely 

the right to education and the right to admission and established firmly that there is no 

right to admission.4 However, the court admitted the right to equal educational 

opportunity in the matter of admission. The rapid growth of population has resulted into a 

wide gap between the aspirant of admission and the number of seats available in many 

areas. The task of the court is thus, limited to adjudicate upon the equal opportunity for 

admission to all and therefore, the judiciary-mainly confined to reasonable criteria for the 

selection of students for admission. 

The object of any valid scheme for admission is to select the best candidate for 

admission to any educational institution and any departure made from this rule must be 

justified on the touchstone of article 14. Merit cannot be measured in terms of marks 

obtained at the written examination alone. Merit consists of high degree of intelligence 

coupled with a keen and indecisive mind, sound knowledge of the basic subjects and 

infinite capacity for hard work and also calls for a sense of social commitment and 

dedication to the cause of the poor. Hence it is important to determine reasonable 

criteria's by the educational institutions before recommending for admission. 

The court has been protecting the interest of meritorious, intelligent and suitable 

candidates at various levels to get admission to educational institutions. In Unni Krishnan 

v. State of AP5 where Supreme Court upholding the merit for admission, held that no 

person shall be allowed to steal a march over a more meritorious candidate, because of 

his economic power. The court in the above case further held that in the matter of 

admission of students, they have to follow the rule of merit and merit alone- subject to 

some reservations made under Articlel5. In a subsequent case the court refused to 

4 B.P. Dwivedi, The Changing Dimension of Personal Liberty in India, Wadhwe & Co. Allahbad p .201 
5 A.I.R 1993 SC.2178 also, Pavai Am mal Vaiyapuri Education Trust v. Govt. ofT.N AIR, 1995 SC. 63 
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interfere within the standard laid down for admission and left the matter within the 

domain of the experts. 

In Rajesh Namdeo v. Awadhesh Pratap Singh Vishwavidyalaya, Rewa 6 The question 

before the court was whether the students securing marks below 40% at the B.Com. 

Examination can be admitted if their name was recommended by the Education Minister; 

The court held such admission invalid being contrary to the statutory rule which provided 

that the obtaining of 40% marks in qualifying examination was a condition precedent for 

the eligibility for admission to the course of instruction in law. The court also rejected the 

plea of estoppel in this case on the ground of acquiescence on permission granted by the 

university to the student on the recommendation of the then Education Minister to 

prosecute their studies. 

But the M.P. High Court reversed this decision in Rupali Bandi v. State of MP. 7 In this 

case the qualifying percentage was reduced from 50 percent to 42 percent in the general 

category and from 50 percent to 24 percent in the reserved categories and this was 

challenged as arbitrary. Such reduction according to the court was not illegal and 

arbitrary. The High court, it is submitted surprisingly took the stand that, the fixing of 

minimum qualifying percentage of marks in the common entrance test had no nexus with 

the object of selection. The court further said that the entrance test was not to test the 

knowledge of the candidate on his suitability for admission. The above verdict of the 

court is subject to criticism as it was rightly pointed out by C.M. Jariwala 8 that 

"Such judicial liberalization dilute the efforts to strive towards 

excelience ' and higher levels of endeavor and achievement. Can the 

above approach be not termed as non-academic?" 

The Veena Gupta case9 is one more addition in the law of education where the trustee of 

the education silently and secretly wanted to murder Meritocracy in favor of mediocracy 

of his own daughter. Dr Richa sehgel, daughter of the Principle of Lady Harding Medical 

College, Dr Y.N. Sehgal, was one of the candidates for admission to the post graduate 

medical courses. With a view to garb seat quietly she opted out from the first and the 

6 A.I.R I 988 M.P. I 39 
7 A.I.R. I994 M.P. 103 
8 C.M Jariwa1a, XXX ASIL.1994 p. 241 
9 Dr. Veena Gupta v. University of Delhi AIR I 994, Del. I 08 (FB) 
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second rounds of counseling and preferred to remain in the waiting list. Consequently the 

petitioner deprived to get admission on the basis of merit. But on enquiry it was revealed 

that irregularity and favor was done by the principle. The Full Bench decided that the seat 

should be filled in order of merit alone. The full bench opined: 

We strongly deprecate the action of the Principle who was occupying 

a position of trust and unfortunately the desire to secure a chosen 

discipline for his daughter made him act in manner which was 

unbecoming for a principal of education institutions. Thus, this 

pollution in education must be prevented by the legislation. 10 

The P.S Naga Raju case11 brings out a new problem in the eligibility requirement where 

maximum "50% marks in aggregate of all subjects including languages" was required. 

The Nagarjuna University gave degree at the undergraduate level without taking into 

account the marks secured in certain papers. Whereas, the Banglore University calculated 

the aggregate marks on the basis of all subjects and cancelled the petitioner's admission. 

The Karnataka High Court upheld the action. Astonishingly, the Nagarjuna University 

kept "Indian Heritage and Culture" in 1st year B. COM and "Science and Civilization" in 

2nd year B Com in the category of causal subject. The Universities should remember that 

courses should be introduced not as a pass time game but to seriously impart knowledge 

for its fruitful utilization in future, by the student community. 

The Sisodia case 12 brings a surprising result when the requirement of passing the 

eligibility examination in "one and same attempt" was set aside as no such additional 

requirements existed in the rule of CBSE information bulletin for the 15 per cent all India 

quota for admission to MBBS. Is not the judiciary encouraging a mediocre approach by 

permitting the repeaters to take a chance for entry in the medical college? 

The Preeti Srivastva case 13 deserves special mention because the provision 

relating to cut off point was: general merit- 45 per cent, SC- 20 per cent, ST -15per 

cent and OBC- 40 per cent. This disparity of marks was challenged before the apex court. 

The Supreme Court held that was a "wide disparity between the minimum qualifying 

10 Supra note 9 
11 P.S Naga Raju v. Bangalore univ., AIR 1999 Kant 438 
12 H.P. Sisodia v. Union of India, AIR 1999 Raj. 284. 
13 Preeti Srivastava v. State of M.P. AIR 1999 SC 2894. 
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marks for the general and reserved categories. This was not permissible under article 

15(4) and was unreasonable and contrary to public interest. The apex court deserves 

appreciation. The court looked into the requirement of the specialized medical education 

where "higher levels of intelligent understanding", absorbing highly specialized 

knowledge "and "ability to innovate and device new line of treatment in critical 

situation" were required. Sujata Manohar J. for herself and on behalf of Anand CJ, 

Venkataswami and Khare JJ, (Majmudar J, dissenting on other aspects, but concurring 

with majority on this point) opined that the difference in the qualifying marks "should be 

at least the same" "if not less." The liberalized long journey of"any advance" for SC/ST 

whatsoever or "to do everything possible 14 has been slowed down in the instant case by 

the requirement of a balanced approach in national and community interests. This will 

make the classes, who have enjoyed the benefit of reservation for the last 50 years, to 

come out of crutches of reservation and stand on their feet and march in the open field 

along with others, a great tribute to the egalitarian state. 

Local and home state student 

A medical college restricted its admission to the 'local students; The rules defined ' local 

student' as a student who had passed SSC/new SSC examination and qualifying 

examination from any of the high schools or colleges situated with in the Ahmedabad 

municipal limit. This meant that those, having qualifications from school outside the 

above limit, would be ineligible. The Municipality defended such arrangement on the 

ground that the college was the municipal college, managed, administered and financed 

by the municipality and as such, it was competent to define the source of admission. The 

Supreme Court 15 though opined that such rule was "arbitrary and violative of article 14" 

yet, did not strike down the impugned rules otherwise according to Santosh Hegde J, it 

would open doors of the institution to all the eligible candidates in the country which 

would not be in "the larger interest of the institutions as well as the populace of 

Ahmedabad Municipal Corporation." To save the rule, the judge put his own words in the 

existing rule which now reads "includes a permanent resident student of Ahmedabad 

14 State of MP v. Nivedita Jain, AIR 1982 SC 2045: Ajay Kumar v. State of Bihar, 1994 AIR SCW 
25 I 5; Aarti Gupta v. State of Punjab, AIR 1988 SC 48 I 
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municipality who acquires the above qualifications from any High school or college 

situated within Ahmedabad Urban Development Area." The best course of action would 

have been that the court should have set aside such discriminatory provision and directed 

the authorities to amend the rules accordingly instead of itself amending the existing 

provisions. 

How a university adopts a microfine-constricted approach can be seen in the 

Rohini Singh case. 16 The university, instead of providing reservation for the students 

passed out from the university, adopted a restricted approach and extended the benefit of 

reservation to only the campus students and not the students of its affiliated colleges. 

Whereas, the fact was that in both the cases syllabus, standard of examination and the 

examiners evaluating the answer scripts and the degree awarded were the same as 'BHU 

students' Such classification, according to the Allahabad High Court, having no 

intelligible differentiation, was rightly hit by article 14 ofthe Constitution of India. 

A number of cases related to the eligibility criteria for admission, the prescription of a 

minimum percentage of marks in the qualifying examination and reduction of marks for 

each chance taken 17 have been upheld. But a condition that a candidate must obtain not 

less than 50 per cent in the interview was struck down, since it gives a chance to 

arbitrarily choose or reject a candidate even if he had obtained 100 per cent in the written 

test. 18 

The facts revealed in Dr. Rupali Dhruv Hankre v. College of Physicians and 

Surgeons. Bombay 19 are sufficient to make the academicians hang their heads in shame. 

It shows how the dean flouted all the rules and manipulated the selection process. 

Observing that the act of the dean shatters one's confidence in the selection system, the 

court set aside the selections. 

Recognition of the qualifying examination is a pre-condition for a valid 

admission, which cannot be diluted by judicial intervention20
• But after granting 

15 Ahmedabad Municipal Corp. v. N.R. Thakore, AIR 2000 SC 114 
16 B. H. U. v. Rohini Singh AIR 2000 All. 265. 
17 Dr. Bharat Sharad Kulkarni v. State of Maharashtra AIR 200 I Born 7 
18 Dr. Gaurav Khanna v. Secretary, Kamala Nehru Memorial Hospital, AIR 200 I All 20 I 
19 AIR 200 I Born 354 
20 Mary Neena D. Cunha v State of TN AIR 200 I Mad 42. Here the petitioner who had passed the 
vocational Higher Secondary Examination conducted by the VHSE Board, Government of Kerla, secured a 
seat in the BDS Degree Course ofT.N. Dr. MGR Medical University, under the management quota But she 
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admission, permitting a student to complete the course and write the examination the 

university cannot take the stand that the qualifying examination was not recognized. 21 

A bright student who obtained a high rank in the medical entrance examination, 

but unfortunately failed in one subject in the class XII examination, was the petitioner in 

Prashant Srivastava v. CBSE22 He appeared for the supplementary examination and 

passed with high marks, well before the second round of allotment. The court directed 

that he be considered for admission as per his ranking in the merit list, though he was not 

able to appear in person on the stipulated date because the results were not published on 

that date. 

When a scheme is prepared considering the best utilization of the institution, the 

number of teachers available in a subject and without disturbing the merit in that 

particular subject/discipline, an allegation pf discrimination cannot be sustained. But 

denial of admission on flimsy grounds, while granting admission to those who had 

obtained lesser marks, is a fit case for judicial intervention. 

In some case mistakes committed by the authorities cause hardship to students 

and the court is confronted with a dilemma. In KS Bhai v. Maharashtra23 mistakes were 

found out in the model key answers in the entrance test for admission to medical courses, 

and a revised merit list was prepared. More than 350 students who were denied admission 

due to wrong evaluation were admitted displacing students already admitted. The state 

government requested the central government for grant of one time increase in seats to 

accommodate those who were already admitted and dislodged by revised merit list. The 

request was refused by central government on account of non-compliance with section 10 

A of the Medical Council Act, 1956 and regulations. Dismissing the appeal by aggrieved 

students, the Supreme Court observed that compassion and sympathy has no role to pay 

where a rule of law is required to be enforced. 

was denied a seat because the VHSE examination was not recognized by the university for pursuing 
medical education. The court held that the petitioner was not eligible for admission. 
21 Shiv Bahaduri Singh v. Ranchi University AIR 2001 Jhar 62 In this case, the petitioner who had passed 
the Sahity Alankar Examination was given admission to the LLB degree course. She was allowed to take 
the examination and she secured a pass. But the university refused to issue the provisional certificate on the 
ground that the Sahitya Alankar Examination was not recognized as a qualification for admission to the 
LLB course. The court directed the university to grant the certificate. 
22 AIR 200 I De128 
23 AIR 2002 SC 444 
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A question whether it was permissible to round off the marks so as to satisfy the 

minimum eligibility criterion of 50 per cent for admission to the BDS course was raised 

in VP Tripathi v. AP24 The court held that rounding off is not permissible as in the case of 

posts or of seats, which cannot be expressed in fraction. Marks obtained in an 

examination can be expressed in fraction and when a particular merit is required as 

eligibility, rounding off less mark to next higher percentage cannot be accepted. The 

court also rejected the contention that fixing the legibility at 50 per cent marks in the 

qualifying examination was arbitrary. 

If the eligibility criteria for admission result in discrimination, courts can 

interfere. When admission is made only on the basis of marks obtained in the qualifying 

examinations conducted by different boards, it is likely to result in injustice. Observing 

that such a system is not satisfactory, the court in Pranabasish Majumdar v. Tripur~5 

directed the selection committee to adopt a procedure of normalization of marks of 

different boards and thereafter assess the merit of each candidate. The government was 

directed to hold an entrance examination for the next academic year. 

In Praveen Singh v. State of Punjab26
, the Supreme Court has ruled that while 

viva voce test forms an important factor in the selection process but not too great reliance 

need be placed on it. While holding that oral interview could not be regarded as an 

irrelevant or irrational test for purpose of admission to colleges or for public employment, 

the Supreme Court has also laid down some safeguards to reduce chances of arbitrariness 

as the Supreme Court is apprehensive that if too high marks are allotted for the viva voce 

test, it may lead to misuse of power by the concerned authorities. In case of selection for 

services, a somewhat higher percentage of marks is permissible for viva voce than in case 

of admission to a course for in the latter case, the personality traits of the students are not 

fully developed and are still in the formative stage and therefore in case of students, 

greater importance is to be accorded to the written test than to the viva voce to which 

importance ought to be minimal. In case of students, viva voce should not be relied upon 

as an exclusive test but should be restored to only as an additional or supplementary test; 

24 AIR 2003 All I 64 
25 AIR 2003 Gau. 4 
26 AIR 200 I SC 152: (2000)8 SCC 633 
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it must be conducted by persons of high integrity, caliber and qualifications; very high 

marks (such as 33% of the total marks) should not be allocated to the interview test. 

Reasonable and non-arbitrary viva voce 

In Ajay Hasia v. Kha/id Mujib27
, a large number of candidates were g1ven 

admission to the regional engineering college because of high marks obtained at the 

interview although they had secured low marks at the written qualifying examinations. 

According to the Supreme Court, this did give rise to the suspicion that marks at the 

interview had been manipulated to favour candidates but did not prove mala fides. The 

court did not quash the admissions made by the college because it agreed to take in 50 

best students next year in addition to the following guidelines so that the interview 

system must not be vitiated under Article 14: "if the marks and the candidates are 

properly interviewed and relevant questions are asked with a view to assessing their 

suitability with reference to the factors required to be taken into consideration the oral 

interview test would satisfy the criterion of reasonableness and non-arbitrariness." The 

court further suggested that the interviews be tape recorded so that there is evidence to 

judge whether interviews were conducted in an arbitrary manner or not. 

B (II) Technical Education 

The development of technical education is another aspect to the educational system 

in India and legislatures and judiciaries both have been showing their determination to 

maintain and upheld the dignity and standards in such institutions. In exercise of the 

power under entry 66, list 1 of the VII schedule, parliament enacted All India Council for 

Technical Education Act 198728
• The Act provides for the establishment of the council 

for the proper planning and co-ordinate development of the technical education system 

throughout the country, promotion of qualitative improvement of such education and 

other allied matters. The Act specifically empowered the council, inter-alia, to (i) grant 

approval for starting new technical college and for introduction of new courses or 

programmers in consultation with the agencies concerned and (ii) take all necessary steps 

to prevent commercialization of technical institutions. According the powers and function 

27 AIR 1981 SC 487: (1981) I SCC 722 
28 Act No. 52 of 1987. This Act came into force on 28.3.1988 vide G.O. 317 (E) dt. 26.3.1988. 
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assigned to the AICTE, inter-alia provides laying down norms and standards for 

programmers and institutions, prescribing guidelines for admission of students and the 

changing of fees, and inspecting and evaluating the institution periodically with a view to 

maintaining standards and to provide recognition or withhold recognition of programmes 

and institutions. As part of this overall co-ordination and developmental responsibilities, 

the AICTE will also give grants to institutions, for identified developmental purposes. In 

addition, the AICTE will promote innovation, research and development, linkages with 

industries and greater access to technical education by women, handicapped and the 

weaker sections of the society. Now the question is what is technical education and what 

courses could be covered by the term. In Nachane Ashiwani Shivaram v. State of 

Maharastra. 29 The Bombay High Court speaking through Ashok Agarwal. J. Held that 

the term covered all types of technical education and all types of medical education. 

Section 2(g)30 defines technical education; "means programmes of education, research 

and training in engineering technology, architecture, town planning, management 

pharmacy and applied arts and crafts and such other programmes or areas as the central 

government may, in consultation with the council, by notification in the Official Gazette, 

declare." 

Section (h)31
, further defines, Technical Institutions. It means "an institution, not 

being a university, which offers courses or programmes of technical education, and shall 

includes such other institutions as the central government may, in consultation with the 

council, by notification in the Official Gazette, declare as technical institutions." 

It is submitted that the scope of technical education has been widen, particularly after the 

passing of the Act of 1987 and it includes all types of technical and medical education. 

The Delhi High Court in a significant judgment namely Inder Prakash32 analyzed 

right to higher and professional education. The court in this case found that inordinate 

delay on the part of the respondent in setting the status of the petitioner as scheduled 

caste candidate was a, sufficient ground to quash the cancellation order when he was in 

29 AIR I 998 Born. I 
30 The All India Council for Technical Education Act I 987 
31 Ibid 
32 Inder Prakash v. Dy. Cammer. Delhi AIR I 979 Del. 87 
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the final year of MBBS.33 But no relief on that account was afforded under article 226. 

Formulating the court approach Anand, J, impliedly relying upon article 19(1) (g) instead 

of article 19(1) (a), (b) and (c), 21 and 41laid down. 

Where the right to pursue professional or technical studies, the completion 

of which would directly entitled a student to practice a profession, as in 

the present case, any improper interference in such a pursuit would attract 

the fundamental right to carry on the profession because the right to carry 

on the profession would be directly interfered with by such an improper 

action. The court however, doubted whether "every denial of an 

opportunity to carry out professional or technical education or studies 

would necessarily impringe on the fundamental right to carry on any 

Trade or profession for which such technical or professional study may be 

pre-requisite. " 

The Supreme Court in Unnikrishnan 's case34 dealt with in detail the necessity of 

following the rule of merit while admitting the students to the professional and technical 

courses. The said rule is of course, subject to the protective discrimination that may be 

made in favour of certain categories of citizen as provided under the fundamental law of 

land. Subject to such limitation, the rule of merit is required to be followed by all the 

public authorities in the matter of admitting students to professional and technical 

courses. 

The medical education has always been subject to the scrutiny by the apex court, while 

delivering the social justice the court leaned in favour of the merit and competence of the 

candidates in the area of super specialties in post-graduate courses such as MD. MS. etc. 

In order to maintain the standard of efficiency in such cases ultimately the court had to 

monitor the admission in the institutions on an all India basis. The net outcome of a 

cluster of the decision in this area is that for the post-graduate courses at least 30% of the 

seats have to the kept open for merits on countrywide basis. 35 This vision of the judiciary 

33 Ibid. p. 9 I 
34 (1993) 4 SCC Ill also K. Madhuri v. Uni. Of Health Sciences, Gunadala. AIR 1995 AP 159 
35 PradeepJain v. Union of India AIR 1984, SC 1420. Nidamitri, v. State ofMaharastra AIR 1986 SC 
1362. Sunil v. Bombay Municipal Corporation AIR I 987 Hari Prasad v. Dean Topiwala National Medical 
College AIR 1989, Born. 281. 
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of keeping the merit in higher education swang according to the reputation of the 

institution at the national level. In this wavelength the Delhi High Court36 accepted a high 

level of standard from the AIIMS being a premier institute and a single judge of the 

Allah bad High Court37 went ahead by impliedly keeping majority of seats open for merit 

on countrywide basis in the university like B.H.U which is of national character. In a 

significant development the Supreme Court 38 while disposing a petition on the matter of 

admission to professional courses (Medical Education) emphasised for strict adherence to 

time schedule by all concerned authorities speaking through the bench, Justice Y.K 

Sabarwal, the court held, 

"Having regard to the professional courses into consideration, 

it deserves to be emphasized that all concerned including Governments, 

State and Central both, MCI/DCI, colleges, new or old, students, Boards, 

universities, examining authorities etc. are required to strictly adhere to 

time schedule wherever provided for: there should not be mid-stream 

admission; admission should not be in excess of quota of any one, whether 

state or management. The carrying forward of any unfilled seats of one 

academic year to next academic year is also not permissible. " 

Even though courts try to protect the rights of the students, overlooking technicalities in 

genuine cases, attempt by students to use the court to achieve illegitimate demands like 

changing the subject after admission, are not entertained39 The Judiciary shows 

reluctance to interfere in issues regarding admission where the student is alleged to have 

committed malpractice. Even in a doubtful case, the court came to the conclusion that so 

long as it was not in a position to find that the appellant was not involved in any 

malpractice it would not be possible to direct the authorities to admit the appellant.40 

36 Dr. Chanemouga, Soundram C v. A/I India Institute of Medical Science AIR 1996 All. 291. 
37 Deepak Kr. Singh v. Vice-Chancellor, B. H. U. per Sudhir Roy J, in this case the learned judge struck 
down the reservation of75% seats to the Post-graduate study in medical science to the students who had 
passed M.B.B.S. Examination from the institutes, and allowed such reservation only upto 25 seats out of 
83, 
38 Mridhul Dhar v. Union of India, AIR, 2005 SC. 667 
39 Agarwal v. State of chhattisgarah AIR 2004.Chh I. 
40 K.B Gopal v. Jharkand CECE Board AIR 2004. Jhar. II 0 
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A recurrent issue that comes before the court is the unnecessary delay in admission. 

In the instant case41
, the delay in admission to engineering courses was due to order of 

stay passed in certain litigation. The court found t}:lat there was no fault or laches on the 

part of students and they are the victims of the circumstances. The court held that the 

career of student cannot be jeopardized on account of laches on the part of authorities. 

B. (III) Legal Education 

The legal education in any society is essential for eradicating social evil. The emergence 

of the concept of public interest litigation has paved the way for the court toward public 

policy as never before. These changes have spelt new opportunities and challenges for 

those who choose to embrace law as a profession. Gone one the days when this 

professional was the bastion of a specific social class whose member armed with a 

foreign degree, returned to the country to inherit the flourishing legal practice of their 

fathers. A lawyer today like his counterparts, in other filed, is a through professional. 

In a developing country like India, where the development of science, agriculture, 

medicine, engineering literature etc has assessed a considerable dimension of 

improvement, legal education in comparison has not attained so much importance. The 

neglected42 situation of legal education is seen almost every where in India. And it has 

been notice in the eye of public that studying law in a college is a matter of ridicule and it 

is meant for the worst students who have no alternative way for flourishing their career in 

the engineering, medical, agriculture or scientific course of studies. 

Time has come to ponder over the matter for its improvement. Such state of neglected 

legal education cannot be allowed to stand for years together. Why the students of Law 

College shall be a matter of laughing stock in the eyes of the public? At the same time, 

the students of the other streams are not looked upon in such a degrading fashion. They 

are admired by the public for their best achievements. But in case of students of law, the 

matter is studied and view from a different angle, but why? The law is taught in the 

universities and the degree colleges in the 3 years and 5 years integrated course. Pattern 

of studies cover the law courses only. Questions are set on the syllabus of LL.B. course 

41 Amirudh Chatterjee v. State of Jharkhand. AIR 2004 Jhar Ill 
42 Durga Pada Das, "Some suggestions for improvement of Legal Education in India," AIR I997(Jour) 70 
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traditionally by following the previous question papers. The students43 of LL.B. courses 

generally follows the notebooks of law and almost they find the solutions in the said 

books. So they do not usually go through the standard text books of law. Law is taught to 

the LL.B. students by some full time teachers in the absence of full-time teachers, by 

part-time lecturers. The talk and chalk methodology of LL.B. teaching is prevalent in 

almost all the universities in India. So teaching through case method should be introduced 

in LL.B. courses. 

The Bar Council of India as well as the universities have a duty to lay down and 

improve the standards of legal education. Both the bodies have different powers to play 

in respect of affiliation, inspection, teaching and evaluation. Bar Council of India, 

constituted under section 444 is an apex body for entire legal profession in India. Before 

the enactment of the Advocate Act, 1961, the universities were prescribing their own 

subjects for the law examination, but now, they are bound by the policy of the Bar 

Council of India, which might not recognize a law degree if it is not in consonance with 

its policy. Section 7(i) of the Act provides that the function of Bar Council of India is to 

recognize universities whose degree in law shall be qualification for enrolment as an 

advocate and for that purpose to visit and inspect universities or cause the state bar 

council to visit and inspect universities in accordance with such directions as it may give 

in this behalf. Under section 7(h) of the Act one of the function of Bar Council oflndia is 

to promote legal education and to lay down standard of such education in consultation 

with the universities of India imparting such education. However, the domain of Bar 

Council of India is confined upto LL.B. As a matter of fact legal education in India 

comes within the jurisdiction of Bar Council of India, (BCI), University Grants 

Commission (UGC) and the universities. While the Advocates Act 1961 invests the BCI 

with wide ranging power to prescribe standards of legal education for the practice of law; 

the UGC is also possessed of statutory power to co-ordinate standard of higher education 

including law. In addition, each university has its own autonomy in matters which vitally 

affect the improvement of legal education for example, size of enrollment, the nature of 

43 Supra note 42 
44 The Advocate Act 1961 
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examination system, policies concerning affiliation of college, the nature of planning for 

the development of law provision of law libraries etc.45 

The Bar Council of India and state bar councils have to discharge their duties and 

responsibilities more religiously if they are serious about reform in legal education and 

also lay down standard in terms of classroom teaching, practical training and skills, court 

visits, moot courts, legal aid work and other practical training programmes for law 

students. 

The required reforms could not reach the field of legal education because of the 

pressure of the part-time teachers, the Central Government and state governments. The 

issue was discussed at different levels. One committee was constituted under the 

chairmanship of Justice A.M. Ahmadi, then Judge of Supreme Court of India. The 

committee recommended that: 

(i) The legal education committee of the Bar Council of India should be reconstituted 

in a manner that reflects participation of representatives of judiciary, Bar Council 

of India and the University Grants Commission. 

ii) The practice of granting provisional admission before affiliation must be stopped. 

iii) High level committee should be set up to review affiliation already granted. 

iv) There must be entrance examination at the admission stage of law colleges and 

the university and the affiliated law colleges. 

v) The committee recommended for a 5-year law course immediately after 1 0+2. 

vi) Rule 21 of the Bar council Rules directing that every university shall endeavor to 

supplement the lecture method with case method, tutorial and other modem 

techniques of imparting legal education must be amended in a mandatory form 

and it should include problem method, moot courts, mock trials and other aspects 

and make them compulsory. 

vii) Participation in moot court, mock trials and debates must be made compulsory 

and marks awarded. Practical training in drafting, pleading, contracts etc. can be 

developed in the last year of the study and the student' visits at various levels to 

the courts must be made compulsory so as to provide exposure. 

45 K.C Jena , " Role OJ Bar Council and Universities,JILI Vol.44, No.4 Oct-Dec. 2002,p.557 
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viii) In each state, a National School type of college should be established. 

However, Mr. O.P. Sharma, the then Chairman of the Bar Council of India has 

expressed that though the Bar Council of India is making sincere efforts to improve the 

standard of legal education, the situation has not changed much due to various factors 

which include lack of coordination among the concerned authorities and absence of 

concerted efforts.46 It is amazing that though the law ministers met-twice in the year 1995 

and came heavily on this and also made a number of recommendations for improvement 

in legal education, the BCI did not utter even a single word with respect to availability of 

funds to the legal education despite the clear pronouncement of the apex court in the case 

of State of Maharashtra v. Manubhai P. Vashi & others, 47 regarding extension of grant

in-aid to law colleges on the same terms as are applicable to other professional courses. 

There is need for improving the status and service conditions of law teachers or academic 

lawyers. The law teachers are required to devote full time in teaching. They must also be 

provided with adequate facilities for research. No compromise should be made with the 

high moral value of law teaching. 

The scope of this profession particularly with liberalization, industrialization and 

globalization has expanded manifold in the last one decade. 

The Bar council of India may make rules for 48 

(a) The minimum qualification required to admission to a course of degree of law in 

any recognized university. 

(b) The standards of legal education to be observed by the universities in India and 

the inspection of universities of that purpose. 

Thus, as the demand of legal education has been increasing, the judiciary which is the 

third important wing of democracy is upholding the merit in admission to such courses. 

In Rajesh Namdeo v. Awadh Pratap Singh Vishwavidyalaya, Rewa49 where the M.P. High 

Court upheld Rule 5 of part IV of the Bar Council of India, which provided that 

admission of students to the course of instruction in law shall ordinarily be on the basis of 

46 Ibid, P.558 
47 AIR 1996 SCI 
48 Section 49, the Advocate Act, I 961. 
49 AIR 1988 M.P. 139 
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merit. It further provides that student shall be admitted to the course of instruction in law 

unless he has, inter alia obtained 40%marks in the qualifying examination for admission. 

In a significant judgment Supreme Court in Santan Gauda v. Berhampur University 50 

held that candidate passing M.A. Examination with 36% in the aggregate is duly 

qualified to be admitted to law course. In the instant case the candidate appellant was 

admitted to the law course and when he was in the final year and at the stage of the 

declaration of his results of the pre law and inter-law examinations the university raised 

the objection to his so-called ineligibility to be admitted to the course. Sawant J 51 

speaking for the court held that the university is not justified in refusing to declare the 

appellant's result of the pre-law and the inter-law examinations. The university was 

directed to declare the said results as well as the result of final examination if the 

appellant has appeared for the same. 

Another aspect of legal education was considered by the Supreme Court 52 where the 

issues before the court was whether the right to education and the right to the educational 

institutions to received government aid if there is provision for grant in aid, will operate 

even in higher education, and right to legal education included under article 21. The court 

included the right to legal education into article 21 in view of article 39 A and pointed out 

that this aspect never arose for consideration on any previous occasion nor was it 

considered in Unni Krishnan case. 53 In view of the directive principle in article 39 A to 

assure that the operation of the legal system promotes justice and to provide for legal aid 

so that justice is not denied to any citizens by reason of economic or other disabilities and 

the fundamental right to free legal aid and speedy trial 54
• The court further held that 

article 21 read with article 39 A of the Constitution, imposed the duty on the state to 

afford grant-in-aid to recognized private law colleges. 

However, if the eligibility criteria have no relation to the object sought to be achieved or 

are discriminatory, courts are not reluctant to interfere. Thus, when the minimum marks 

for admission to the LLB course was fixed as 45 per cent for graduates from the 

universities within the state and 60 per cent for graduates from universities outside the 

50 AIR 1990 SC 1075 
51 Ibid. P. 1079 
52 Supra note;48 
53 AIR I 993 SC 2 I 78 
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state, a division bench of the Rajasthan High Court affirming the decision of the single 

bench, held it as violative of article 1455 

The court further held that in order to protect the classification that it is not arbitrary, it is 

required to be established that the classification made has a reasonable nexus with the 

object to be achieved. In the instant case, the object to be achieved by the State is in 

raising standard of legal education of State of Rajasthan. We fail to understand as to how 

the said object can be achieved by raising minimum standard of marks only for the 

students of a University outside the State of Rajasthan. As far as the percentage of marks 

for the students of Universities within the State of Rajasthan is concerned, it remains at 

the level of 45%.56 

It is submitted that aims and objectives of legal education in a modem civilized 

society must necessarily include the following: 

(a) to inculcate students with the operative legal rules, both substantive and 

procedural; 57 

(b) to provide the student with adequate experience to apply these rules; 

(c) to equip the students with sufficient knowledge of the historical and sociological 

background of the country's legal system; 

(d) to provide the students with some knowledge of the other legal systems of the 

world so that the students do not find themselves at a complete loss when it comes 

to adopting a comparative approach; 

(e) very significantly, the students should be encouraged to participate in discussions, 

seminars and challenge the very premise of legal concepts and their applications. 

This can better be achieved if courses are taught in terms of concepts rather than 

the contents. 

The above suggestions ought to be adopted and applied in the law curricula of our 

universities and law colleges. 

54 Supra note: 5 , P 207 
55 State of Rajasthan v. Bhupendra Singh AIR 2002 Raj. 224 
56 Ibid, P. 225 
57 Dr. Md. Farogh Naseem, Legal Education: Contemporary Trends and challenges." AIR 1998 (Jour) P. 2 
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B: (IV) Irregularities and Cancellation. 

Today, education is perhaps the most important function of the state and local govt. and 

that can be achieved only after getting admission to any proper place of learning. 

Compulsory attendance laws and the great expenditures for education both demonstrate 

our recognition of the importance of education to our democratic society. Sometime the 

validity of one's admission becomes doubtful due to negligent attitude of the admission 

authorities which often led to the litigations and cancellation of the admissions. The 

cancellation of the admission is a serious matter affecting the career of the student. One is 

not only thrown out the college but also thrown once again to the competitive world.58 

But our judiciary has been coming to the rescue of such victims who has been thrown out 

from the institutions without their fault. 

In Santan Gauda v. Berhampur University59 where the appellant passed his MA 

examination in July 1981 securing more than 40 % of the total marks. In 1983, he secured 

admission in Ganjam Law College for three years law course. 

When he was admitted to the Final Law classes, his result of Pre and Inter-law was not 

declared. It is only at the stage of the declaration of results of Pre-law and inter-law 

examinations that the University raised the objection to his so-called ineligibility to be 

admitted to the law course. The court restricted the university from refusing to declare the 

result of the appellant's examination or from preventing him from pursuing his final law 

course. 

Thus, it is the bounden duty of the university to have scrutinised the matter thoroughly 

before permitting t4e appellant to appear in the examination and not having done so it can 

not refuse to publish his result. It is suggested in such cases that the university should 

evolve a system of accountability for and at least minimum penalty upon the failure to 

perform their official duty efficiently. This will at least save the educational institutions 

as well as the students from unnecessary harassment at the same time it will generate a 

sense of reSponsibility amongst the staff. 

Similarly, in B. Jyalakshmi v. Uni, of HC Vijayawada. 60 The court cited an example of 

casual approach of the educational authority in cancelling admission to the MBBS 

58 C.M. Jriwara, Law of Education, XXX ASIL, (1994), p. 247 
59 AIR 1990 SC 1975 
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course. The selection agency by mistake gave the petitioner a rank in the army quota but 

after four months of admission the selection committee cancelled the admission. In this 

process there were two flows; the committee had not power to cancel admission after 30 

days from the commencement of the session, and second, it was done without giving 

opportunity of hearing to the petitioner. The court in this situation declared the 

cancellation of admission null and void. In the opinion of the court it would be travesty of 

justice leading to unjust result, if the clock was put back. 

A significant question in the matter of admission and verification of documents arises is; 

at what stage the candidates may be asked to submit the documents of eligibility to the 

admission authority? This question was considered by the Allahbad High Court in Atul 

Kumar v. Aligarh Muslim University, 61 in this case the provisional admission to the 

computer course was cancelled because the student did not submit the certificate of 

passing the qualifying examination. The court held that the cancellation was not justifies 

on the ground of non-submission of the result of the qualifying examination, which 

according to the court was an obligation impossible to perform and its performance was 

dispensed with. The court in this case it is submitted, swang in such a way in favour of 

the candidate for admission so as to create a complex problem of maintaining the 

academic characters of the University. It may be noted here that the above approach will 

raise the question about the time of waiting period, failure or scoring less marks than the 

prescribed percentage. Justice to the fully qualified candidates. In such a situation, it 

submitted, that all the documents must be completed on the date of admission in order to 

get admission. 62 

An interesting problem relating to the invigilator's duty and the career of the students 

reached upto the Supreme Court. The invigilator's duty is utmost important in view of his 

work of distributing the appropriate questions papers to the examinees. The Supreme 

Court had the occasion to consider the issue as to what would be the consequence when 

the candidate had to loose chance due to the invigilator's mistakes in distributing the 

appropriate question papers. While uphelding the interest of the student, the Supreme 

60 AIR 1994 A.P. 197 
61 AIR I 994 Allah. 292 
62 Supra note 58 
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Court in his significant judgment63 came to the rescue of an aspiring doctor by making it 

clear that student appearing for an entrance examination should not suffer due to an 

invigilator's mistake in providing wrong answer paper and the resultant loss of time in 

rectifying the same. 

The well settled principle that a person deliberately giving false information in the 

application to secure admission does not deserve any compassion from the court on 

consideration of equity was reiterated in Reena Jain v .. Mohan La! Shukhadia University, 

Udaipur64 in this case it was also held that denial of opportunity to be heard did not 

vitiate the order cancelling admission. 

Similarly, in one case, cancellation of admission to Ph. D programme was challenged. 

Since the petitioner was guilty of concealing material facts with regard to the presentation 

of her research proposal the court refused to intervene. 

Perhaps by way of commercialization of education or yielding to pressure group, the 

college admitted candidates more than the prescribed seats. When challenged, the 

college, along with the students admitted in excess, filed a joint writ petition to protect 

their interests, demanding legalization of this illegal act. But fortunately the apex court65 

did not give any green signal and the special leave petitions were dismissed. 

(a) The Effect and Legal Consequences of Irregular Admission 

The Madras Hi~h Court in R. Senthikumar v. The Director of Technical Education and 

otherl6 had an occasion to consider this matter elaborately. In this case the petitioner 

passed XII Standard. Examination conducted by the C.BSE, held on April, 1994 but 

declared as passed in compartment as he got 35 marks in Biology. He appeared for 

improvement examination in Biology in August 1994 and passed securing 50 per cent. 

He was selected for B.E. Degree (Computer Science) in the payment quota and his course 

commenced on 24.11.1994 for the academic year 1994-95. The Director of Technical 

Education (RI) did not approve his admission in his letter, dated 17.3.1995 as the 

petitioner had passed +2 examination in September, 1994. Though it is clear that the 

63 Hindustan Time, dated 61
h August, 1998 

64 AIR 2002 Raj. 50 
65 Tripathi Dha//a v. Indira Gandhi National University, AIR , 2003 Del. 282 
66 1996 Writ L.R. 16 (Mad.) 
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petitioner has on 1. 7.1994 not passed the qualifying examination, he passed it in 

September, 1994 before the admission was given to him to the 1 year degree course for 

the academic year 1994-95. He completed one academic year and also has written the 

First year examination. Though the petitioner did not satisfy the eligibility requirement as 

regards the qualifying examination as on 1. 7.1994 and the admission being irregular, the 

petitioner should not be penalized for no fault of his. He is permitted to continue his 

studies, provided if he satisfies the Regulations of the University. 

In a significant decision by the Andhra Pradesh High Court67 on the matter of 

cancellation of admission, the plea of the principle of natural justice was not accepted. 

The petitioner joined in an unrecognized and unauthorized teaching college and 

latter by G.O. transferred to recognized colleges of Education. On enquiry by the 

Regional Joint Director of Education, they were found not bonafide candidates and their 

admission was cancelled. 

Show cause notice was issued and petitioners failed to place materials to show that they 

were bonafide students of the college. Their contentions that they were not furnished with 

copy of enquiry report and that it was in violation of Natural Justice were rejected under 

the circumstances. Even on humanitarian grounds or on misplaced sympathy, petitioners 

could not be permitted to complete course and appear for examination. 

(b) Compensation or refund of admission fee. 

Can a student claim compensation for being wrongly admitted to course? 

In the matter of Principal Government Nutan Higher Secondary School v. Deepak 

Pandya, 68 where the court found the school negligent in admitting the complainant to 

class XI, it held that the minor student was not responsible for the opposite party's 

negligent act and was entitled to compensation. 

Refund of admission fee 

In Apeejay School v. MK. Singal, 69 the prospectus of the school had certain conditions 

which were held to be unfair and unreasonable by the Consumer District Forum. The 

67 Anitha v. State of Andhra Pradesh. AIR 2001 A.P. 236. Also Banaras Hindu University v. Rohini Singh 
AIR 2000 All. 265, Vikash Jagdish Shivpuria v. Devi Ahil/ya Vishwavidya!aya, AIR 2000 MP.P 53 
68 II (2001) CPJ 71(Raj.) 
69 1(1993) CPJ 9 
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prospectus stated that in the event a student left the school within a month of the 

admission he would be refunded half of annual dues but registration fee, tuition fee and 

admission fee and bus charges were not refundable. The court was of the view that these 

conditions were one-sided conditions made operative on the students who had not yet 

started availing the actual services to be offered by the schools at a prospective date and 

having a gap of 4 months or even more. In the light of these facts, a deduction of only 

admission fee ofRs. 500 was fair enough to fully compensate the school for any expenses 

incurred by them for conducting the admission process. Moreover, a vacancy caused on 

account of withdrawal of a student (here the complainant's daughter) was usually filled 

before the academic session commenced. It followed that the new student would pay up 

all the charges (Rs. 2990) prescribed in the Prospectus which meant that the school would 

have actually recovered the amounts paid by the complainant from the new student. This 

would essentially leave the school richer by about Rs. 3000 by virtue of recovering dues 

from 2 students while the services of imparting tuition were to be rendered to only one 

child. In the light of these facts, the court held that the school had charged the amount 

without providing any sort of services and they had defaulted to that extent. 

All charges had been duly paid towards admission to a medical course but the course 

itself could not commence. The court held that the opposite party was deficient in 

performing their part of providing medical education and was liable to refund the amount 

along with interest and compensation; Manmohan Krishan Sood v. Sunil Dutt Sharma, 70 

In yet another case, where the course was completed but complainant could not receive 

practical professional training, the opposite parties were liable to refund the fee, as held 

in Saki/a Begum v. NIITLtd. 71 

C: RESERVATION 

C (I) Scope of Reservation 

The question of reservation has become a very significant socio-political issue of the day 

because of keen competition for limited opportunities available in the country. 

Governments are socially and constitutionally pressurized to indulge in all kinds of 

70 11(2000) CP J I 02 
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groups apart from reservation for scheduled castes, scheduled tribes and backward 

classes. Reservation means as between two candidates of equal merits the candidates 

belonging to the reserved quota a preferred to the one having no reserved quota. Many 

deserving candidates thus feels frustrated because of the reservation for the less deserving 

person and they seek to challenge the scheme of reservation as unconstitutional. The 

Constitution requires all to have equal opportunity, including the socially, educationally 

and economic backward classes. Articles 15(4) and 16(4) bring out the position of the 

backward classes to merit equality. As against the advanced classes, the Constitution 

transposes into reality the scheme for enforcing equality and eliminating the inherited 

inequality. 

To implement the guarantee in article 15, 15(1) and 16(1) preferential treatment to 

the backward classes is the only means. The constitution recognizes their claim in express 

term in article 335. Preferential treatment by way of reservation necessarily implies 

preference to relatively less meritorious over the more meritorious. 

Definitions: The Shorter Oxford Dictionary has defined the word " Reservation", as 

"the action of fact of receiving (for oneself or other) some right, power, privilege etc. 72 

therefore, the word " Reservation" impliedly grants some right or privilege to some 

person or category of person. The word can also be underlined as "special treatment 

concession, privilege" or "preferential treatment". The scholars have however, inclined to 

use "to protective discrimination" or "compensatory discrimination" 

Reservation thus means giving of special treatment to certain persons or classes of 

persons over other persons or certain classes of persons. It may be in educational 

institutions, public services and legislative bodies. Such preference may either be by way 

of help to those who, by reason of historical disabilities, have suffered social injustice 

thus fail to stand at par with rest of the society. Protective discrimination is considered to 

be bad and is turned as nepotism or favoritism while the other kind of preference i.e. 

"compensatory discrimination" is under certain circumstances considered not only 

desirable but essential in the interest of the society as a whole, because the society can 

not march forward if certain section cannot move along by reason of their weakness. 

71 1(2003) CPJ 297(WB) 
72 Onions, C T. (Ed), the Shorter Oxford Dictionery,Oxford University Press, I 713 

97 



(a) Need and object of reservation 

Due to historical factors, the schedule castes, schedule tribes and other backward classes 

remained in miseries and oppressions from the time immemorial. It has therefore been 

necessary that government introduced such system whose ultimate aim was to abolish 

that old scourge of our society known as "Caste System" and its adversities. 

Dr. B. R. Ambedkar once said in the Legislative Council of Bombay: 

" If at all these communities are to be brought to the level of equality, 

then one only remedy is to adopt the principle of inequality and to give 

favored treatment to those who are below the level". 73 

The member of those communities, who remained backward and depressed for centuries, 

because of the social structure of the Hindu society, cannot and should not be equated 

with those, who for the past innumerous generation, have been members of the privileged 

community. There is an unimaginable difference between the conditions and 

circumstance of both in which they have been brought up. On one hand, there are 

persons who command all the necessary resources for their development and on the other 

hand, there are persons who are dependent even for their livelihood on the former. The 

difference between the two and their psychological impulse is, therefore, quite 

understandable. It is impossible for the depressed classes to achieve anything unless they 

are made capable of achieving it by giving facilities in all fields whether of education, 

service or trade or industry. Without giving them any concessions, to expect perfect 

competition would be just like to ask two persons, one of whom is a lame and the other is 

runner, to run a race in competition with each other. It is abundantly clear that the lame 

person cannot run a race with the runner unless the runner is also made lame or the lame 

is, by way of according some concession to him, also made capable of running a race. 

This is for these reasons that various concessions in the form of reservation are granted to 

the member of schedule castes, schedule tribes and backward classes. By doing so, they 

are just being provided with the equality of opportunity. 

In Akhils Bhartiya Shoshit Karamchari Sangh 's Case74 the Supreme Court 

observed: 

73 Dhananjaya, Keer, Dr. Ambedkar: Life and Mission. 84(1971 ). 
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"It is not concession or privilege extended to them, it is in 

recognition of their undoubted fundamental right to equality of 

opportunity and in discharge of the constitutional obligation imposed 

upon the state secure to all its citizens 'justice-social, economical and 

political' and 'equality of status and opportunity' to assure the dignity of 

individual among all citizens, to promote with special care the educational 

and economic interest ofthe weaker sections of the people, to ensure their 

participation on an equal basis in the administration of the country and 

generally to foster the ideal of a "Sovereign, Socialist, Secular, 

Democratic Republic. " 

The reservation is thus; given to those communities to compensate their past sufferings 

and it is not given as charity or concession. In terms of Article 46 of the Constitution, the 

state is under obligation to see that the educational and economic interest of the weaker 

section of the society and in particular the Schedule Caste and Schedule Tribes are 

promoted with special care. 

In T.Devdasan 's Case 75
, Justice K. Subba Rao observed: 

"If it stood alone, all backward communities would go to the wall in a 

society of uneven basic social structure; the said rule equality would 

remain only a utopian conception unless a practical content was given to 

it" 

Reservation is therefore required to be given to Schedule Caste and Schedule Tribe 

because they are possessed of less means in comparison to the other communities. They 

are socially, economically and educationally backward. Their words do not have their 

disposal as much resource as are available to their counterparts from economically, 

socially and educationally advanced communities. It is evident from the speech of Dr. 

B.R. Ambedkar76 
• 

.. " We must begin by acknowledging first that there is complete 

absence of two things in Indian society. One of these is equality. On the 

74 Akhil Bhartiya Shoshit Karmachari Sangh(Railway) v. Union of India, AIR 1981 SC 298 
75 T. Devdasan vs. Union oflndia(emphasis added) AIR 1964 SC 179 
76 Dr Ambedkar's Address to the Constituent Assembly, 25 November (1949) (C.A. Speech, vol.2 at 184-
187). 
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social plane, we have in India a society based on privilege of graded 

inequality which means elevation of some and degradation of others. On 

the economic plane we have a society in which there are some who and 

have immense wealth as against the many who are living in abject 

poverty. On the 261
h January, 1950, we are going to enter into a life of 

contradictions. In politics, we will have equality and in social and 

economic life we will have inequality. In politics we will be recognizing 

the principle of one man and one vote and one vote and one value. In our 

social and economic structure, continue to deny the principle of one man 

and one value. " 

In brief, they are far behind in all respects from those who belong to so called affluent 

communities. 

Thus, the prime objective for providing a pedestal for reservation to a country 

which has been diseased with casteism for over a decade stands for making a coherent 

nation where reservations could be accepted as a tool for social leveling and curbing the 

social evil. 

(b) Constitutional Provisions 

Discrimination against the backward classes is prohibited by article 15 of the Indian 

Constitution. Article 15 reads as follows: 

"Prohibition of discrimination on grounds of religion, race, caste, sex or place of 

birth.-( 1) The state shall not discriminate against any citizen on grounds only of religion, 

race, caste, sex, place of birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any 

of them, be subject to any disability, liability, restriction or condition with regard 

to-

(a) access to shops, public restaurants, hotels and places of public entertainment; 

or 

(b) the use of wells, tanks, bathing ghats, roads and places of public resort 

maintained wholly or partly out of State funds or dedicated to the use of the 

general public. 
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(3) Nothing in this Article shall prevent the State from making any special provision 

for women and children. 

(4) Nothing in this Article or in clause (2) of Article 29 shall prevent the State from 

making any special provision for the advancement of any socially and 

educationally backward classes of citizens or for the Scheduled Tribes." 

The Indian Constitution has given special benefits to the backward classes and women by 

forming a reservation policy included in the Constitution itself. The Constitution directs 

in Article 46 that the State shall promote with special care the educational and economic 

interests of the weaker sections of the people, in particular, of the SCs and STs, and shall 

protect them from social injustice and all forms of exploitation. Article 16(4), Article 

16( 4A), Article 16( 4B), Article 335, and Article 320( 4) provide explicitly for reservation 

in educational institutions for the backward classes and the authority of the State to make 

changes as required. 

Article 335 reads as follows: 

" Claims of Scheduled Caste and Scheduled Tribes to services and posts.- The 

claims of the members of the Scheduled Castes and Scheduled Tribes shall be taken into 

consideration, consistently with the maintenance of efficiency of administration, in the 

making of appointments to services and posts in connection with the affairs of the Union 

or of a State: 

Provided that nothing in this Article shall prevent in making of any provision in favour of 

the members of the Scheduled Caste and the Scheduled Tribes for realization in 

qualifying marks in any examination or lowering the standards of evaluation, for 

reservation in matters of promotion to any class or classes of services or posts in 

connection with the affairs of the Union or of a State." 

The Backward Classes reportedly constitute an estimated 52 percent of India's 

population. Backward Classes include citizens of India who belong to Scheduled Castes, 

Scheduled Tribes, and other low-ranking and disadvantaged groups. As of now, the total 

reservation quota stands at 45%in many States of India and this includes the SCs, STs 

and the OBCs. 
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The shifting trend in India is to "abolish reservation because merit and efficiency are in 

danger". The current policy fails to achieve its purpose of giving equal opportunity to 

everyone on account of the following reasons:- 77 

(a) Lack of infrastructure in the rural areas of the country, where the proportion of 

backward classes is significant. 

(b) It fails to establish a national standard, which causes disequilibrium in the status 

of the States. 

(c) In read terms, there is no abolishment of caste system. 

(d) The other minorities are demanding reserved representation too, which would 

ultimately lead to a situation where the seats left for the majority would not be 

proportional with their population. 

(c) Commission appointed to identify OBC's 

First Backward Classes commission 

The First Backward Classes Commission was set up by a presidential order on January 

29, 1953 under the chairmanship of Kaka Kalelkar. The commission submitted its report 

on March 30, 1955. It had prepared at least of 2,399 backward castes of communities for 

the entire country and of which 837 had been classified as the "most backward." Some of 

the most notable recommendations of the commission were78 

1. Undertaking caste-wise enumeration of population in the census of 1961; 

2. Relating social backwardness of a class to its low position in the traditional caste 

hierarchy of Indian society. 

3. Treating all women as a class as "backward". 

4. Reservation of 70 per cent seats in all technical and professional institutions for 

qualified students of backward classes. 

5. Reservation of vacancies in all government services and local bodies for other 

backward classes. 

77 Supra note I p. 132 
78 http//ncbc .. nic.inlannual.pdf Retrieved on 15.1.2007 
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The Commission in its final report recommended "caste as the criteria" to determine 

backwardness. 79 But this report was not accepted by the government as it feared that 

backward classes excluded from the caste and communities selected by the commission 

may be considered and the really needy would be swamped by multitude and would 

hardly receive special attention. 

Mandai commission 

The decision to set up a second backward classes commission was made official by the 

president on January 1, 1979. The commission popularly known as the Mandai 

Commission, its chairman being B. P. Mandai. It submitted the report in December 1980. 

The recommendations of the commission were: The Population of OBCs which includes 

both Hindus and non-Hindus is around 52 per cent of the total population according to 

the Mandai Commission. 

However, the finding was criticized as based on "fictitious data. "The National Sample 

Survey puts the figure at 32%80
• There is a substantial debate over the exact number of 

OBC's in India, which Census data compromised by partisan politics. It is generally 

estimated to be sizable, but lower then the figures quoted by either the Mandal 

Commission or and National Sample Survey81
• 

Only 27 per cent of reservation was recommended owing to the legal constrained the total 

quantum of reservation should not exceed 50 percent. States which have already 

introduced reservation for OBC exceeding 27 percent will not be affected by this 

recommendation. With this general recommendation the commission proposed the 

following overall scheme of reservation for OBC. 82 

Candidates belonging to OBC recruited on the basis of merit in an open 

competition should not be adjusted against their reservation quota of 27 per cent. 

2 The above reservation should also be made applicable to promotion quota at all 

levels. 

3 Reserved quota remaining unfilled should be carried forward for a period of three 

years and de-reserved thereafter. 

79 http://ncbc.nic.in/index.html Retrieved on 15.1.2007 
80 http:/www.tribuneindia.com/2006/2006061 Ilmain2.htm Retrieved on 20.01.07 
81 http:/in.news.yahoo.corn1060524/43/64i2a.html Retrieved on 20.01.07 
82 http://sify.com/itihaas/fullstory.php?id=l3383406 Retrieved on 20.01.07 
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4 Relaxation in the upper age limit for direct recruitment should be extended to the 

candidates of OBC in the same manner as done in the case of SCs and STs. 

5 A roster system for each category of posts should be adopted by the concerned 

authorities in the same manner as presently done in respect of SC and ST 

candidates. 

These recommendations m total are applicable to all recruitment to public sector 

undertaking both under the central and state governments, as also to nationalized banks. 

All private sector undertakings which have received financial assistance from the 

government in one form or other should also be obliged to recruit personnel on the 

aforesaid basis. All universities and affiliated colleges should also be covered by the 

above scheme of reservation. Although education is considered an important factor to 

bring a desired social change "educational reform" was not within the terms of reference 

of this commission. To promote literacy the following measures were suggested: 

1. An intensive time-bound programme for adult education should be launched in 

selected pockets with high concentration of OBC population. 

2. Residential schools should be set up these areas for backward class students to 

provide a climate especially conducive to serious studies. All facilities in these 

schools including board and lodging should be provided free of cost to attract 

students from poor and backward homes. 

3. Separate hostels for OBC students with above facilities will have to be provided. 

4. Vocational training was considered imperative. 

5. It was recommended that seats should be reserved for OBC students in all 

scientific, technical and professional institutions run by the central as well as state 

Governments. The quantum of reservation should be the same as in the 

Government services i.e. 27 per cent. 

Thus, Mandai Commission has proved to be a benchmark to provide for guidelines to 

identify other backward classes. 

(d) Modern Status of the Caste System 

The Indian caste system is gradually relaxing, especially in metropolitan and other major 

urban areas, due to the penetration of higher education, co-existence of all communities 
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and lesser knowledge about caste system due to alienation with rural roots of people. But 

in the countryside and small towns, this system is still very rigid. However, the total 

elimination of caste system seems distant, if ever possible, due to caste politics. 

The Government of India has officially documented castes and sub castes, primarily 

to determine those deserving reservation (positive discrimination in education and jobs) 

through the census. The Indian reservation system relies entirely on quotas. The 

Government lists consist of Scheduled Castes, Scheduled Tribes and Other Backward 

Classes: 

Scheduled castes (SC) Scheduled castes generally consist of former "untouchables" (the 

term "Dalit" is now preferred). Present population is 16% of total population of India i.e. 

around 160 million.83 For example, the Delhi state has 49 castes listed as SC.84 

Scheduled tribes (ST) Scheduled tribes generally consist of tribal groups. Present 

population is 7% of total population oflndia i.e. around 70 million85 

Other Backward Classes (OBC) The Mandai Commission covered more than 3000 

castes under OBC Category and stated that OBCs form around 52% of the Indian 

population. However, the National Sample Survey puts the figure at 32%86 there is 

substantial debate over the exact number of OBCs in India. It is generally estimated to be 

sizable, but many believe that it is lower than the figures quoted by either the Mandai 

Commission or the National Sample Survey. 

The caste-based reservations in India have led to wide-spread protests, with many 

complaining of reverse discrimination against the forward castes. 

Though inter-caste marriages are now quite common in India, many Indians consider 

caste a major criterion for matrimonial choices. Almost all Indian matrimonial websites 

and matrimonial columns in Indian newspapers contain caste-based categories. 

India was a country with highly rigid caste-based hierarchical structure, with ascending 

order of privileges and descending order of disabilities, which operated for about 3000 

years. There was an overwhelming majority in the nation that was still backward-socially, 

economically, educationally, and politically. These victims of entrenched backwardness 

83 http://planningcommission.nic. in/plans/planrellfiveyr/1 st/1 planch37.html Retribed on 02.01.07 
84 http://www.delhigovt.nic.in/dept/districtlannx25.pdfRetrieved on 02.01.07 
85 Supra, note I 0 
86 http://www.tribuneindia.com/2006/20060611/main2.htm Retrieved on 03.01.07 
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comprise the present scheduled castes (SC), scheduled tribes (ST) and other backward 

classes (OBC). Even though, these classes are generically the "Backward Classes," the 

nature and magnitude of their backwardness are not the same. After achieving 

independence from the British in the late 1940s, it became a democratic and egalitarian 

nation. It was imperative at that point to establish a code for the political, economic, and 

social stmcture. The Constitution, established in 1950, strove to do the same. 

(e) Memories of reservation 

The constitution directs in its Article 46 that the state shall promote with special care the 

educational and economic interests of the weaker sections of the people, in particular, of 

the SCs and STs, and shall protect them from social injustice and all forms of 

exploitation. Central to this directive, and other related provisions is reservation, which is 

a package of constitutional provisions and their intended follow-up programs for the 

social advancement of the weaker sections. 

In the Indian context, reservations were introduced during the last decades of the 191
h 

century at a time when the subcontinent could be broadly divided according to two main 

forms of governance-British India and the 600 princely states.87 Some of these states 

were progressive and eager to modernize through the promotion of education and 

industry and maintaining unity among their own people. Mysore in south India and 

Baroda and Kolhapur in western India took considerable interest in awakening and 

advancement of the minorities and deprived sections of the society.88 It should not 

surprise us that the very first records of implementing reservations policies are from these 

princely states. When English was introduced as the official language, the upper and 

monetarily well off classes decided to go into law or civil service. The untouchables or 

the repressed classes had joined the presidency armies and fought battles under the 

command of British officers. They had contributed a great deal towards the creation of 

the British Empire. The untouchables were asking for concessions and facilities for their 

upliftment and had not organized themselves as a political force. It was with the arrival of 

87 Das, Bhagwan "Moments in a History of Reservations" Economic and Political Weekly, Vol. 35, No. 43 
and 44, October 28, 2000 
88 Ibid. 
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Ambedkar that they acquired a leader of stature and education who could make a political 

difference. 89 

The practice of reservation in India followed this rule. 

1921- Madras Presidency introduced reservation of 44 per cent for non-Brahmins, 

16 per cent for Brahmins, 16 percent for Muslims, 16 per cent for Anglo

Indians/Christians and eight per cent for Scheduled Castes. 

1935- Indian national congress passed resolution called Poona Pact to allocate 

separate electoral constituencies for depressed classes. 

1942- B. R. Ambedkar established the All India Depressed Classes federation to 

support the advancement of the scheduled castes. He also demanded reservations 

for the Scheduled castes in government services and education. 

1947- India obtained Independence. Dr. Ambedkar was appointed chairman ofthe 

drafting committee for Indian Constitution. The Indian constitution prohibits any 

discrimination bases on religion, race, caste, sex and place of birth.90 But, while 

providing equality of opportunity for all citizens, the constitution also contains 

special clauses to ensure reservation, "for the advancement of any socially and 

educationally backward classes of citizens or for the Scheduled Castes and the 

Scheduled Tribes".91 Separate constituencies allocated to scheduled castes and 

tribes to ensure their political representation for 10 years. (These were 

subsequently extended for every 10 years through constitutional amendments). 

1979 Mandai Commission was established to assess the situation of the socially 

and educationally backward.92 The commission didn't have exact figures for a 

sub-caste, known as the Other Backward Class (OBC), and used the 1930. Census 

data to estimate the OBC population at 52%, and further classifies 1257 

communities as backward.93 

89 Radhakrishan P. "Sensitizing Officials on Da/its and Reservations" Economic and Political Weekly, Vol. 
37,No. 7,Feb. 16,2002 
90 http://www.oefre.unibe.ch/law/icl/inOOOOO html Retrieved on 07.01.07 
91 Ibid 
92 http://theotherindia.org/caste/who-are-the-obcs.htm Retrieved on 23. I 1.06 
93 httm://www.tiss.edu/downloads/ppapers/ppl.pdf Retrieved on 23. I 1.06 

107 



1980, the commission submitted a report, and recommended changes to the 

existing quotas, increasing them from 22% to 49.5%.94 As of 2006 number of 

castes in backward class list went up to 2297 which is the increase of 60% from 

community list prepared by Mandai commission. 

1990, Mandai Commission recommendations were implemented in Government 

Jobs. Student Organizations launched nationwide agitations. Rajiv Goswami 

Delhi university student attempted self immolation. Many students followed suit. 

1991 Narasimha Rao Government introduced 10% separate reservation for Poor 

among Forward Castes. 

1992 Supreme Court upheld reservations to other backward classes. 

1998, Central Government conducted large nationwide survey for the first time to 

estimate economical and educational status of various social groups. The National 

Sample Survey puts the figure at 32%.95 There is substantial debate over the exact 

number of OBC's in India, with census date compromised by partisan politics. It 

is generally estimated to be sizable, but lower than the figures quoted by either the 

Mandai Commission or and national Sample Survey.96 Mandai commission has 

been criticized of fabricating the data. National surveys indicated that status of 

OBC is comparable to Forward castes in many areas.97 

2005 93rd Constitutional amendment brought for ensuring reservations to other 

backward classes and Scheduled castes and Tribes in Private Educational 

institutions. 

The 93rd Amendment Act, 2005 inserting Article 15(5) is without doubt introduced to 

overcome the law laid down by the Hon'ble Supreme Court in an unanimous judgment 

by 7 judges in P.A. Inamdar & Ors v. State of Maharastra98
, declaring that the state 

cannot impose its reservation policy on minority and non-minority unaided private 

colleges, including professional colleges. This judgment was an attempt to bring clarity to 

two previous judgments by the Supreme Court in T. M A. Pai Foundation & ors. v. State 

94 Ibid 88 
95 Supra, note 90 
96 Ibid 
97 Supra, note 91 
98 2005(6) sec 537 
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of Karnataka. 99 And Islamic Academy of Education & Others v. State of Karnataka100 by 

a Constitution Bench that interpreted the Pai Foundation judgment 

Article 15(5) states: Nothing in the article or in sub-clause (g) of Clause (1) of article 19 

shall prevent the state from making any special provision by law, for the advancement of 

any socially and educationally backward classes of citizens or for SCs or the STs in so far 

as such special provisions relate to their submission to educational institutions including 

private educational institutions, whether aided or unaided by the state, other than the 

minority educational institutions referenced to in clause (1) of Article 30. 

The amendment is aimed at providing greater access to higher education, including 

professional education, to a large number of students belonging to socially and 

educationally backward classes of citizens and SCs/STs and the OBCs by the 

Government. 

(f) Present Act 

The Central Educational Institutions (Reservation in Admission) Bill, 2006 has received 

the assent of the President, on 3 .1.2007. The Act provides for the reservation in admission 

of the students belonging to the Scheduled Castes, the Scheduled Tribes and the Other 

Backward Classes of citizens, to certain Central Educational Institutions established, 

maintained or aided by the Central Government. 

The Act paves the way to start implementing the policy of reservations from the 

academic session of 2007. However, the applicability of the Act does not extend to the 

following enumerated institutions) 01 

(i) a Central Educational Institutions established in the tribal areas referred to in the 

Sixth Schedule to the Constitution. 

(ii) the institutions of excellence, research institutions, institutions of national and 

strategic importance specified in the Schedule to this Act; 

and 

(iii) the Minority Educational Institutions referred to in clause(!) of article 30 of the 

Constitution. 

99 2002(8)SCC 481 
100 2003(6) sec 697 
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The said Act holds the objective of providing of Reservation of seats in Central 

Educational Institutions and its extend in a Central Educational Institution shall be 

provided in the following manner, namely:- 102 

(i) out of the annual permitted strength in each branch of study or faculty, fifteen per 

cent seats shall be reserved for the Schedule castes. 

(ii) Out of the annual permitted strength in each branch of study or faculty, seven and 

one-half per cent seats shall be reserved for the scheduled tribes; 

(iii) Out of the annual permitted strength in each branch of study or faculty, twenty-

seven per cent seats shall be reserved for the other Backward classes. 

The new Act however suffers from various discrepancies, it fails to provide for a 

comprehensive definition of"Other Backward Classes", it only states it to mean the class 

or classes of citizens who are socially and educationally backward, and are so determined 

by the central government. 

One of the major drawbacks of the new regulation provided by the government is that the 

present Act is not backed by any research on data for other backward classes so as to 

support the basic theory of providing for reservation to cause for social upliftment of the 

backward sections ofthe society. 

The present Act has reignited the merit vs quota debate in the country with academics 

and students expressing resentment over the move. The effectiveness of this Act seems to 

be clouded under the hidden political motives and thus aim to defeat the basic object of 

rese'rvation. This Act has been without any extensive research to provide for a crystal 

identification of socially and educationally backward class. One of the major drawbacks 

is not exclusion of creamy layer from the benefit of reservation in the Act. 

However, the intention, rationality and constitutional validity ofthe Constitution 93rd 

Amendment and the Central Educational Institutions (Reservation in Admission) Act 

2006 was challenged in Ashok Kumar Thakur(9) v. Union of India. 103 The Supreme Court 

on March 291
\ 2007 stayed the operation of the 93rd Amendment and Section 6 of the Act 

of 2006. The interim order was granted mainly on two grounds: (i) the failure of the 

government to determine persons who could be included in the OBCs, as the data in the 

101 Central Educational lnstitutions(reservation in admission) Act, 2006 
102 1bid 
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1931 census could not be the determinative factor; (ii) the concept of creamy layer could 

not be ignored. But, the entire scheme is not disputed only on these two grounds, it rather 

questioned on the very basic principle of social justice and its affect on the society as a 

whole and the matter was placed before the Chief Justice of India to refer the matter 

before larger Bench. However, on April 10,2008 the bench decided and uphold OBCs 

quota in central educational institutions clearing the way for reservation of 27% seats for 

"backward" castes over a period of three years from the academic year 2008- 09. The 

court also found the Act constitutionally valid 104 

(g) Affirmative Approach 

The National Policy on Education, 1986 promotes equalization of educational 

opportunities of educationally backward social groups, particularly Scheduled· Castes, 

Scheduled Tribes and Educationally Backward Minorities. 

To fulfill its objective and remove disparities amongst educationally backward 

persons, several Schemes have been formulated by the government. These are briefly 

discussed follow: 

Coaching Classes for Weaker Sections 

Under the scheme, the University Grants Commission provides financial 

assistance to selected universities/colleges to organize competitive examination coaching 

classes for persons belonging to educationally backward minority communities. 

Education of Scheduled Castes and Scheduled Tribes 

Special provisions for SCs and STs include: 105 

(i) Relaxed norms for opening of primary schools; one primary school within one 

kilometer walking distance 

(ii) Reservations of seats for SCs and STs in Central Government Institutions of 

higher education including IITs, Regional Engineering Colleges, Central 

Universities, Kendriya Vidyalayas and Navodaya Vidyalayas. Relaxation in the 

103 2007(4) sec 397 
104 The Times Of India, Delhi Edition, April II, 2008 
105 Supra note I p. 129 
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minimum qualifying marks for admission for SC/ST candidates in Universities, 

colleges and technical Institutions, apart from reservation. 

(iii) Junior Research Fellowships, Scholarships, Research Associateship, Fellowships 

are awarded by UGC exclusively to SC/ST students. 

(iv) SC candidates are provided relaxation up to 10 per cent of cut off marks for the 

Junior Research Fellowship test and all the SC and ST candidates qualifying for 

the JRF are awarded fellowship. 

(v) Fifty Junior Fellowships are awarded annually in Science and Humanities 

including Social Sciences to SC/ST candidates who appear in National Eligibility 

Test (NET) ofUGC and qualify the eligibility test for lectureship. 

(vi) The University Grants Commission provides relaxation of 5 per cent from 55 per 

cent, at the master's level for appointment as lecturer to SC/ST candidates. The 

Commission has also reduced minimum percentage of marks required for 

appearing in the NET examination to 50 per cent at master's level for SCs/STs. 

It is submitted that reservation of seats in the educational institutions reduces the number 

of open seats for the meritorious students. This has led to a tug of war between the more 

and less meritorious candidates. This battle was mostly apparent in the medical and 

technical colleges, and in particular, to get entry into the post-graduate courses. The 

reservation on certain grounds is constitutionally permissible and it is to be judged on the 

touch stone of Article 15. This issue has assumed multiple dimensions with respect to the 

institutions, level of educational and eligibility there to. 

Reservations and reservation policy has attracted large number of litigations before the 

Supreme Court and High Courts. The leading judgments of last 58 years have been 

critically examined so that the educational standard is not battered with meritocracy in 

the name of protective discrimination. 

C (ii) Post-graduate Education 

An important question regarding the reservation in the post-graduate education was 

considered by the Supreme Court in Ajay Kumar Singh v. State of Biha/06 the state of 

Bihar issued a prospectus making provision for reservation for admission to the post-

106 UJ(SC) 1994(2) 689 
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graduate medical courses in favour of socially and educationally backward classes, 

scheduled caste and scheduled tribes and women. It was challenged on the ground that 

Article 15(4) of the Constitution of India neither speaks nor permits expressly reservation 

of seats in educational institutions. B. P. Jeevan Redday J, speaking on behalfofhimself 

and S.C. Agarwal and Manoj Kumar Mukharjee, JJ., putting main emphasis on the 

expression any sp~cial provision in article 15(4) held that it was of wide amplitude, 

including reservation in the educational institutions. 

As regards the argument that such reservation was detrimental to the interest of the 

society the Supreme Court burst aside this plea simply on the ground that. 

'No empirical study has been brought to our notice to establish that 

candidate admitted under reservation categories generally lag behind in 

the matter of marks on proficiency in the final examination. They may 

enter under different categories but they come out as one single class. '107 

In order to support their stand, Reddy, J, Drew a distinction between a brilliant and a less 

intelligent students and opined: 

"We have seen both in law and medicine that person with brilliant 

academic record do not succeed in practice while students who were 

supposed to be less intelligent come out successful in profession. It is not 

proper to presume that a doctor with good academic record is bound to 

prove a better doctor in practice. 108 

It is submitted that there are many factors to get success in profession and academic 

background is one of them. But it must look to the output to the society by a brilliant and 

a mediocre student. Any weighing of their output shall be different. 

One more significant question in this case was raised as to how many time the privileges 

of the reservation policy be allowed. The Supreme Court took the stand that there was 

nothing in Article 15(4) to impose any limitation there upon and it was for the 

government to decide when and where to draw the line. 

The compensatory discrimination in Article 15(4) was not allowed to operate in 

admission to MD (cardiology) by the Kamataka High Court in N.M Prashad v. 

107 Ibid. p. 693 
108 Supra note 107 
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Director, Sri Jayadev Institute of Cardiology. 109 Here the court took the stand that there 

was nothing in the constitution of India to compel the authorities to make reservation. In 

this connection the court pointed out that Article 15(4) which was incorporated only to 

dilute the absolute terms of Article 15. The court get support to reverse the compensatory 

discrimination from the observation in Indra Sawhney v. Union of India110 where the 

apex court specifically ruled that super specialty courses were exception to the rule of 

reservation. 111 

It may be noted that by the time a student gain the degree of MD may be through the 

benefit of reservation once or twice, he, it is presumed, needs no more crutches of 

reservation and becomes competent to rub shoulders with others and the need for making 

a special provision, itself disappear in the case of students aspiring for the highest level in 

education. 112 It is submitted that the merit and knowledge justified in the admission in 

post graduate courses. Even the Medical Council of India had also clearly taken the stand 

of no reservation and that the admission is made strictly on merit. 

The next case in which the Bombay High court had an occasion to consider the 

provision of reservation in post graduate level is Dr. Anil v. The Dean, Indira Gandhi 

Medical College & Hospital 113 where the court opined that the distribution of seats in 

various subjects keeping in mind the prescribed percentage of reservation in various 

categories of backward classes is a complex and a complicated task and the courts should 

therefore be slowed interfere with the same, particularly in the absence of any adequate 

data a rule to show how in various subjects the allotment is made so as to judge whether 

in one particular subject the allotment is made is fair and just or not. 

The Constitution of India Provides for Preferential Treatment in the case of scheduled 

castes and scheduled tribes (SC/ST), and also the socially and educationally backward 

classes (SEBC). The validity of the first category of reservation was decided by a five 

109 AIR I994 Kant. 309 
110 AIR I993 SC 575 
111 also Ani/ v. Dean Gov. Medical College, Nagpur AIR 1985 Born. 153, Faculty Association Post 
Graduate of Medical Education and Research v. Union of India. AIR I993 P&H 46 
112 Ibid. p. 3I5 
113 AIR I988 Born. 78 
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judges bench of the Supreme Court in Preeti Shrivastava. 114 In this case, reservations for 

the SCST and SEBC for the post-graduate courses in medical science were distributed as: 

scheduled castes 21 per cent, scheduled tribes 22 per cent, and backward classes 27 per 

cent. Thus, the total reservations came to 50 per cent of the total seats. The issue was 

whether such reservations were permissible at the post-graduate level in medicine. 

Unfortunately, this question was not debated in the present case, and, as such the court 

expressed no opinion on this point. However, there are observations in the judgment 

delivered by Sujata Manohar ,J., where one finds that the court while interpreting article 

15(4) has changed the directions of judicial justice from "any advance for SCST 

whatever" and doing "everything possible" 'to reasonable' in the "natural interest and the 

interests of the community or society as a whole". The court has once again115 decried 

reservation in the super specialties in medical science and put the sign board of no entry 

to such courses for the constitutionally prescribed reservationists. 

(a) Super Specialty Course 

The propriety of reservations m the areas of high specialization was questioned in 

Postgraduates Institute of Medical Education and Research, Chandigarh v. K.L. 

Narshimhan. 116 Here the appellant issued an advertisement inviting applications for 

admission to post-graduate and doctoral courses in medicines for which seats were 

reserved for SCs/STs. Candidate for the general categories objected that reservation for 

such highly specialized subject is inconsistent with the maintenance of the high degree of 

excellence which the nation needs for the treatment of patients suffering from critical 

disease and that reservation in these specialities/superspecialities was detrimental to the 

public welfare. The Supreme Court negated this contention and held that the proposition 

that reservation at the times of admission to the specialities/superspeciaties courses would 

lead to loss of proficiency could not be accepted. It felt that a doctor or a technologist had 

to pass the post graduation or graduation with the same standard as was required of a 

general candidates and had to posses the same degree of standard. The limited concession 

given to reserve candidates is that he gets admission with comparatively lesser marks. 

114 Preeti Srivastava v. State of MP AIR, 1999 SC 2894 
115 Dr. Sadhana Deviv. State ofU.P. AIR 1997 SC 1120 
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This does not affect the proficiency. Reservation m post graduation courses 1s 

constitutionally permissible under Article 15(4). 

Coming to reservation at the post-graduate level, where hardly few seats are available, if 

constitutional reservation is allowed the result would be that there might be some 

disciplines wpere not a single seat would be available to general117 meritorious 

candidates. Such kind of reservation would raise the questions: How many times can one 

get the benefit of protective discrimination? Does a person who becomes a medical 

doctor, still continue to be socially and educationally backward deserving reservation? 

Should not the court appraise itself with the information about the output of those who 

had been privileged by these double benefits? These are some of the questions, which the 

court cannot leave open or unanswered. The court is under a constitutional duly to deliver 

judicious justice. 

C. (iii) Scheduled Castes and Scheduled Tribes (SCs/STs) 

The schedule castes and scheduled tribes (hereinafter referred as SC/ST) have been 

considered as the most under -privileged class of the Indian society. The Constitution of 

India, in order to offset and compensate their plight, provided special provisions in their 

favour. There are special provisions for SC/ST in services and legislative bodies and 

special favour is given to them for preferential entry into the educational institution. On 

the contrary, article 29(2) read with article 15(1) prohibits any discrimination on grounds, 

inter alia, of caste in admission into any educational institution maintained by the state or 

receiving aid out of state funds. The Supreme Court of India, 118 in view of the above 

provisions, set aside reservation in admission to the educational institution on the 

community basis. In order to do away with the present constitutional hurdle, article 15 

was amended by the Constitution (First Amendment) Act, 1951 and article 15(4) was 

introduced to the effect that notwithstanding the prohibition in article 15(1) and 29(2), the 

state may make special provision for the advancement of any socially and educationally 

backward classes of citizens or for the SC/ST. It may be pointed out that article 15 (4) 

116 (1997) 6 sec 283 
117 C.M. Jariwala, "Reservation in Admission to Higher Education, Development and Directions. "42 
JILI,(2000). p. 209. 
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was initially treated as an exception to article 15(1) and, rightly so in the light of scheme 

of articles under part III of the Constitution of India. But an over generous and liberalized 

judicial approach has given it the label of an enabling article119 

The Constitution of India nowhere defines SC/ST nor lays down any criteria for it. 

However, under article 341 and 342 the president of India from time to time has provided 

by constitutional (Scheduled Castes) and (Schedule tribes) Order, list of such castes and 

tribes. In these orders there are list of SC/ST of different states and union territories. 

Later on parliament, by law, included more groups in schedule. The interesting thing is 

that the southern state of India has largest number of SC/ST in the respective list to their 

credit, totaling 304 scheduled caste and 153 scheduled tribes in all. In compliance ofthe 

national movement for ensuring rapid educational development of SC/ST and also 

bringing this section of the Indian population into the mainstream of national life, the 

University Grants Commission (UGC) in the year 1989 laid down detailed guidelines and 

percentage of reservation for SC/ST in admission to the educational institution. And the 

existing percentage of 15 for SC and 7 for ST has received judicial sanction. 120 

The main object of the reservation is to uplift the dowen trodens in respect of their 

social status and opportunities so that the equalities provision of the Constitution could be 

flourished. There is the constitutional mandate to protect their educational interest 

through reservation. The courts at several occasions have been protecting their interest. 

In Anupam Gupta v. Secy. Medical Health Lucknow121 the minimum requirement of 

marks at the MBBS and post-graduate entrance test for general category was 50 per cent 

and in case of scheduled castes and scheduled tribes, it was reduced to 40 per cent. Over 

and above this concession, a new concession given to them was an additional weigtage of 

1.65 percentage of the total marks, i.e. 50 marks weight age. Such concession was 

challenged as arbitrary, unconstitutional and void on several grounds. 

Firstly from the perusal of the selection list, the candidates belonging to the above 

category were with a very low percentage of marks, whereas candidate having much 

higher marks were denied admission. Secondly, the scheduled caste and schedule tribes 

118 State of Madras v. Champkam Dorairajan, AIR 1951 SC.226 
119 Nivedita v. State AIR 1981 MP. 129. 
120 State of M.P v. Nivedita Jain AIR 1981 SC. 2045. 
121 AIR 1992 All. 3 
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were selected for MBBS course on the basis of reservation and now they could not claim 

in second time the same reservation in the specialized post-graduate courses. And thirdly 

such concessions were against the provision of Article 51-A (J) which imposes a 

fundamental duty on the citizen to strive for excellence in all spheres, so that the nation 

constantly rises to higher level of endeavor and achievement. Fourthly, such reservation 

was against the recommendation of the Medical Council of India. And lastly as not such 

reservation was made in previous year, the status quo should be maintained. 

So far as the instant reservations is concerned the High Court took the stand that in view 

of Article 15(4), being and exception to article 15(2), the reservation was not violative of 

any constitutional provision. The court speaking for the weight age held that it seems to 

be permissible and is not violative of any constitutional provisions. The court pointed out 

that for the advancement of education of scheduled castes and tribes candidates if some 

concession is granted by notification that can not be said to be bad. 

The stand taken by the Allahbad High Court is highly unsatisfactory and appears to be 

based upon the misgivings and misinterpretation of the constitutional provisions 

providing for reservation on to SCs/STs in respect of admission particularly to the post 

graduate medical education. Further, it is submitted that above view is not inconsonance 

with the judicial decisions 122 nor with the government policy. In view of the preference of 

merit in recent time in the matter of post graduate medical education the above view is 

untenable at least as to the reduction of minimum requirement of marks in the entrance 

test. Fortunately the Supreme Court has taken the stand in the matter of admission to post 

graduate medical courses the requirement of obtaining minimum qualifying marks cannot 

be dispensed with even for SCs/STs and OBCs. 123 

Similarly in Arati Gupta v. State of Punjab124 in this case the government of Punjab 

reduced the percentage of qualifying marks in entrance examination in admission to 

MBBS/BDS in favour of SC/ST candidates from 35 percentage to 25 percentage as per 

the order of the president of India in order to fulfil the vacant quotas allotted for 

scheduled caste and scheduled tribes for the year 1987. The petitioner challenged the 

move ofthe government as arbitrary. 

122 Pardeep Jain v. Union of India AIR 1984, SC 1420 
123 Sadhana Devi v. State ofU.P. AIR 1997 SC 1120 
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The Supreme Court while upholding the decision of the Punjab and Haryana High 

Court held that the action of the government is neither arbitrary nor hit by rule of 

estoppels and lowering of percentages of marks for one year is valid. The court further 

opined 125 that it is appropriate to indicate that the standard of medical profession should 

not be compromised in national interest. There has been perceptible fall in the national 

standard and general efficiency of the professional men. While it is not necessary to say 

anything against reservation. The court approved the concern shown by the Indian 

Medical Council that high standard of efficiency should be maintained and that can only 

be possible if the state and the Council co-operate to maintain a high standard. This 

aspect should be kept in view while guidelines are prescribed for selection of students, 

for the medical courses. The impugned notification of the state government shows that 

the reduction is confined for the year 1987. The court hoped that there would not be 

repetition of this action. 

The Andhra Pradesh High Court126 took a serious note of the shocking state of affairs in 

the university where without any guidelines, seat for SCs and STs were so distributed that 

it almost closed the doors for top-ranking candidates. The court quashed the reservation 

provision. Raju J. showing his unhappiness and anguish for the total disregarding of merit 

and causing rank injustice pointed out. 127 

"For academics who are concerned with higher standard of academic 

excellence and discrimination of knowledge and research, such a result 

should be shocking. To me as a layman, who has respect and reverence 

for knowledge and higher academic standard, the result is too shocking. It 

is a severe blow to the principle of justice as understood by the society at 

large." 

However, D. Neelima v. Dean P. G. Studies A.P. Agri. University128 is the case where the 

reservation for SCs and STs had been entangled in marital and parental status problems, 

upsetting the valid claims of the real consumers of compensatory justice. This case 

include a girl belonging to high castes married a boy of ST community and claimed 

124 AIR 1988 SC 481 
125 Ibid. p. 484 
126 D. Srideviv. A.P. Agriculture University, AIR 1993 A.P. 123 
127 Ibid. p. 126 

119 



admission to the reserved seat in the post graduate Home Science Course. The court, 

turning down the said claim, ruled that such person had not undergone "the stresses or 

strains of suffered environmental disadvantages, the real backward class citizen faced. 

A year ahead a restrictive approach in interpreting the reservation provision was 

adopted by the Allahbad High Court in Ram Kumar v. State of UP. 129 where it was 

demanded that the percentage of reservation was applicable to individual specially and 

not to the total seats. If the plea is accepted than the candidate for the reserved quota 

would get more benefit. But the court fixed the ratio on the basis of the total number of 

seats. The court was of the view that any other court construction would be providing a 

further crutch to them to oust general candidate from getting admission especially. 

However, the whole schemes of reservation was reviewed and ceiling on it was fixed by 

the supreme court in its landmark judgement in lndra Sawhney v. Union of India130 where 

the court held the maximum limit of reservation cannot to exceed 50 per cent. However, 

in extra ordinary situation it may be relaxed in favour of people living in far flung and 

remote areas of country who because of their peculiar conditions and characteristics need 

a different treatment. But doing so the court said extreme caution is to be exercised and a 

special case made out. On this point the majority affirmed the Balaji 131 and Devadasan132 

cases in which 50 per cent rule was laid down and overruled the State of Kerala v. N. M. 

Thoma/33 and K.C. Vasant Kumar v. State of Karnataka134 cases. The court relied on the 

speech of Dr. Ambedkar, in the Constituent Assembly where he said that "reservation 

must be confined to a minority of seats" Article 16(4) speaks of adequate representation 

and not proportionate representation. If a member of SCs/STs is selected in the open 

competition on the basis of merit they will not be counted against the reserved seat. 

However, the rule of 50 per cent shall be applicable only to reservations proper, they 

shall not be applicable to exceptions, concessions or relaxation if any provided to 

backward class of citizens under Article 16(4). 

128 AIR 1993 A. P. 229, 247 also, Sapone Jacob v. State of Kera/a AIR 1993 Ker. 75 
129 AIR 1994 All. 91 
130 AIR 1993 SC 477 
131 Balaji v. State of Mysore. AIR 1963 SC 649 
132 Devadasan v. Union of India AIR 1964 SC 179 
133 AIR 1976 SC 490 
134 AIR 1985 SC 1495 
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It is suggested that the reservation policy must categorically lay down two things: 

one, the SC/ST reservation shall be available only to those SC/ST who have really been 

disadvantaged. And second, the creamy layer, following Mandai's ruling", be carved out 

from the SC/ST for protective discrimination. 

C. (IV) The Backward Classes 

The next important area for the reservations in the mater of admission in the educational 

institution is "Socially and Educationally Backward Classes" (SEBC). Article15 (4) 

authorizes the state to make "any special provision "for the advancement of such class. 

The Constitution of India no where defines "backward class" article 46 uses another 

expression "the weaker section of the people" which has been interpreted by Supreme 

Court to include all section of people rendered weaker due to reasons, including poverty 

and physical and natural handicaps 135
. Further article 16(4) uses a different terminology, 

"Backward class of citizen. Each one, providing differently, has to be treated separately. 

The government of India has provided lists of classes which are excluded from SEBC and 

also detailed lists of SEBC of different states. The numbers of classes have been included 

from time to time, an avenue for class/caste politics. In this the state governments also 

did not lag behind. They constituted commissions to identify SEBC who were also given 

benefit of protective discriminations. 

The reservation for SEBC attracted the attention of various central and state backward 

classes commissions. The commissions have taken into account factors like profession, 

poverty, caste, status, education and social background, backward area, etc, to identify 

members of such classes. The Kaka Saheb Kalelkar and B.P Mandai commission 

identified as many as 2399 and 3743 communities belonging to backward classes and 

group of other backward classes (OBC) respectively. The Mandai Commission adopted 

three main criteria: social, economic and educational. It may be pointed out that this is 

one more fertile area for politicking, leading to a number of cases of self-immolation 

attempted by number of students 136violent incident and riots. 

135 !ndra Sawhney v. VOl AIR 1993 SC. 447 
136 Dube SC, "Fatricidal caste war" Mainstream, Vol XXVIII No, 46(1990) p.45. 
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The inclusion of any class or caste has been made as a vote capturing device. 

There are cases when the party in power on the eve of central or state election included 

large number of classes in the list of SEBC. It is time that the pressure tactics be avoided 

otherwise the caste/class strife will put an eclipse on the philosophy of common 

brotherhood and the egalitarian society provided in the Constitution of India. The 

Election Commission cannot and should not remain a silent spectator to such unfair 

means in elections. It must perform its duty to "conduct all elections" in a fair manner. At 

the same time the court also has to adopt a careful approach in this matter. 

Coming to reservation for SEBC in admission to educational institution, it generated 

largest number of litigations. In this area, the question as to who are the eligible SEBC to 

claim protective discrimination attracted maximum attention of the Supreme Court and 

various high courts. In these litigations generally the courts have taken a consistent 

approach that caste cannot be the sole criteria in determining social and educational 

backwardness. The important decision is Balaji v. State of Mysore 137
• The Mysore 

government issued and order under article 15(4) reserving seats in the medical and 

engineering colleges in the state as follows: Backward class 28% more backward class 

20% Schedule castes and tribes 18% Thus 68% of the seats available in the college were 

reserved and only 32% were made available to the merit pool. The validity of the order 

was challenged by candidates who are secured more marks then those admitted under the 

order. The court held that sub classification made by the order between backward classes 

was not justified under Article 15(4). Backwardness as envisaged by Article 15(4) must 

be both social and educational and not either social or educational. 

The court further held that reservation of 68 per cent of seats in technical institutions, 

such as engineering and medical colleges to the exclusion of all other candidates if the 

single candidate from the scheduled tribed was available, would amount to fraud upon the 

Constitution. Clause ( 4) of Article 15 only enables the state to make special and not 

exclusive provision for the backward classes. The state would not be justified in ignoring 

altogether advancement of the rest of the society in its seal to promote the welfare of 

backward classes. National interest would suffer if qualified and competent student were 

137 AIR 1963 SC 649 
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excluded from admission in institution of higher education. Speaking generally, the court 

said, the special provision would be less than 50 per cent138 now much less than 50 per 

cent would depend upon the relevant prevailing circumstances in each case. 

The constitution also allows compensatory discrimination in favour of the socially and 

educationally backward classes. The reservation concession to these classes attracted the 

attention of the Kerela High Court in P. Meerakutty v. State 139 where annual income 

below 20, 000 was made as the basis to claim reserved seats in favour of the socially and 

educationally backward communities. 

The court put main emphasis on the word regular income to bring home the meaning that 

income which was actually earned or was likely to be earned. The Kerala High Court 

computed the income of the petitioner's father as Rs. 13,754/- and directed the village 

officer to issue his income certificate on the above guidelines. This case shows that the 

court did not adopt a mechanical approach, rather it administered processual justice. The 

net result of this judgment was that the doors of the temple of learning which were closed 

by the authority for the petitioner were now opened so that an unequal also go to the 

medical colleges. 

Esthar Kanitha v. State ofTamil Nadu 140 is another example of high handed dealing with 

the constitutionally permissible compensatory discrimination. The admission notification 

reserved 30% seats for the backward communities and out of the above reservation, 30% 

seats for women candidates. This means that one seat was to be set apart for them. As no 

such seat was reserved the petitioner even-though qualified in the entrance test was not 

given admission. The court opined that the above failure would vitiate the entire 

selection. The court accordingly directed the respondent to admit the petitioner in the 

diploma course in cinematography. The above two cases indicated that at times the 

educational authorities casually flouted the constitutional protection given to the weaker 

sections of the society so that the above knots remained left out. Thus this is a high time 

where the judicial dynamism must uncover such anti-societal maneuvering. 

138 Chitralekha v. State of Mysore AIR I 964 SC I 823. Triloki Nath v. State of J & K AIR I 967 SC 1283. 
Indra Sawhney v. Union of India SC 477 
139 AIR 1992 Ker. 273 
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The statistics of population of socially and economically backward classes, the report 

of the Backward Class Commission and the affidavit filed in this regard show that a 

large portion of India's population consists of the above classes. The reservation for such 

classes in admission has shown increasing trend from 15 per cent to 27 per cent or even 

more. The admission lists of the educational institutes may show that apart from securing 

all the reserved seats, the SEBC have also occupied open merit seats. Over and above 

this, a provision is also made for inter-transfer of seats to SEBC quota, thus in 

mathematical calculation, it would enhance their share 141
• In admission than the one 

already prescribed under the admission brochure. In order to get the best talent, it is 

suggested that educational institution must first fill the reserved seats and finally come to 

open merit seats. Secondly the inter-transfer rule laid down in the UGC guidelines be 

done away with. Any seat of reserved category, remaining unfilled, must go to 

open/general merit eligible candidate. This will be a step towards building up egalitarian 

society in India. 

C. (v) Non Resident Indian (NRI) 

The right to education will be available to all persons to whom the right to life and 

personal liberty is available in article 21 of the Constitution. Now the question is whether 

the provision of reservation would be extended to Non Resident Indian or foreign 

students. So far our constitutional provision goes there is no such provision for NRI 

students .However, the judiciary is extending support to them very leniently. 

In Unni Krishnan v. State of A.P 142 the Supreme Court modified the scheme laid down 

in Mohini Jain 143 in relation to Non- Resident Indian students and held that out of total 

seats 5 per cent seats can be filled up by NRI students on the basis of merit to be judged 

by management of the college concerned and not on the basis of the entrance 

examination. 

Subsequently, the problem pertaining to the submission of foreign student to medical 

colleges came up before the Madras High Court in Sajitha G. v. Secretary to the Govt. of 

140 AIR 1992 Mad. 359 
141 Ram Kumarv. State ofU.P AIR 1994. All.91 
142 AIR 1993 SC 2178 
143 c 1992)3 sec 666 
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India, Ministry of External A.ffai/44
. The petitioner was born in Malaysia and even had 

her schooling at Sahen, Tamil Nadu and she had completed the Higher Secondary at 

Sahen in March 1988. She was a foreign national and even as on date she is Malaysia 

citizen, and as such she has to apply to the ministry of foreign affair through Indian High 

Commission at Malaysia for the MBBS courses. It seems for the academic year 1992-93, 

the criteria for selecting candidates for medicine is only on the basis of the marks 

obtained by the candidate, who have submitted their applications. The petitioner was not 

selected. It is alleged by the petitioner that she secured 82.5% marks, which is higher than 

the marks obtained by one Pushparani who secured only 72% and had not selected for the 

reason best known to the respondent since there is no such prescribed norm for selection 

of students under self Financing Foreign Students Selection Scheme. 

The court arrived to the conclusion that it is the high time for the government of India to 

frame guidelines for admitting foreign students in professional colleges 145 Merit alone 

should be the sole criteria for admission for foreign national coming from other countries. 

The court directed the respondent to consider the application of the petitioner for 

M.B.B.S courses under the Self Financing Foreign Students Schemes for the year 1992-

93 and select the student on the basis of the marks obtained and allot a seat to the 

petitioner. 

However, the question before the Delhi High Court in Parimal Roy v. All India Institute 

of Medical Science 146 was whether the constitutional reservation must be made applicable 

in the category of foreign students. The court was of the view that the constitutional 

reservation has not been made applicable in the category of foreign students. The 

Justification submitted by AIIMS is that in this category, a large number of foreign 

students are allotted seats. Since there is no distinction between general category and 

scheduled caste and scheduled tribe candidates in foreign countries therefore, this 

contention cannot be made applicable to those candidates. 

144 AIR 1994 Mad 204. 
145 Supra Note. 141. p. 207 
146 AIR 1996 Del. 335 
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The court found considerable force in the submission of the respondents in not making 

policy of reservation applicable in this category and consequently the court found no 

merit in the submission of the petitioner. The above decision is a laudable step in the 

right direction. 

Allotment ofNRI seats was the issue in another case. 147 The Kerala High Court clarified 

that the NRI quota of 15% has to be curbed out and reckoned only out of the management 

quota which is 50% of the total sanctioned seats. Here, section 3( 4) of Kerala Self

financing Professional Colleges (Prohibition of Capitation Fees and Procedure for 

Admission and Fixation of Fees) Act, 2004 was challenged. The court opined that clear 

statutes have to be interpreted according to the plain language contained therein. 

C. (vi) Sports Quota 

Another significant question which attracted the judiciary was relating to the reservation 

of seats at educational institutions for sports men and women. Purpose of such 

reservation is to encourage sports which are an integral part of education. The courts 

keeping in view of these facts allowed reservation for them up to certain extent. So far as 

constitutional provision is concerned; it is silent and has not included reservation for 

sports personals like scheduled casts and tribes. Now the question is whether the court 

can direct the educational institutions for reservation in admission for these persons in the 

absence of legislative provisions. In this context, the Supreme Court in Gurdeep Singh v. 

State of J & K148 uphold introduction of mountaineering sports quota with retrospective 

effect in educational institutions in the state of Jammu and Kashmir. 

Similarly in Harsmeep Singh Kang v. Punjab University, 149 the petitioner an applicant for 

admission to the Bachelor of engineering (BE) course on the reserve quota on the basis of 

achievements in sports was not adjusted against the reserved seats. The petitioner 

represented the Punjab Cricket team in the 'Vijay Merchant Trophy' and his team won 

the national championship. For this achievement not only the mass media highlighted the 

event but also the Governor of the state honored the team. The Punjab University, with 

no rules or guidelines in this regard rejected the claim of the petitioner. The court held 

w Sen P.A. v. Co-op Medical college, Kochi, AIR 2005 Ker. 245 
148 AIR 1993 SC 2638 
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that refusal of admission was arbitrary and violative of Article 14 ofthe Constitution. The 

court150 directed the University to allow the petitioner. 

However, Andhra Pradesh High Court under this head opens a new avenue to the 

candidates belonging to the scheduled castes and tribes. In R. Ram. Singh v. A. U. College 

of Engineering, 151 the Andhra Pradesh admission rules to the engineering colleges 

provided 30 percent marks for general category and in case of scheduled castes and tribes 

there was no such minimum requirement of marks. The rules reserved 0.5 per cent of the 

seats for the candidate having proficiency in games and sports. The petitioner an 

applicant for the sports quota urged that in his case the requirement of 30 per cent marks 

did not apply even for the sports quota. Reddy J. allowed the above plea. The learned 

Judge even went to the extent that the scheduled caste candidates could lay his claim 

under 15 per cent quota or some other quotas. And as such the denial of the sports quota 

in the present case was illegal. It is submitted that the present verdict stretches the 

provision of Article 15(4) to areas not specifically covered by it. 152 

An interesting case on reservation for sports woman came up before the Punjab and 

Haryana High Court in Chetna Sharma v. Union Territory Chandigarh153 where, over 

and above the five per cent seats reserved for above category, the rules gave weightage 

ranging from 2 per cent to 1 0 percent in the common entrance score and this was 

challenged as unconstitutional;. The full bench of P & H. High Court gave preference to 

academic merit over excellence in sports and laid down that "to determine which of the 

candidates in one particular category should be given preference in selection, must, 

therefore, necessarily depend only on their academic merit" and as such the court struck 

down the weightage provision as wholly unfair and unjust. It may be pointed out that the 

present case was not of a sports college but engineering colleges where academic 

excellence must be prevailed. 

The sports quota in professional courses has been attracting the attention of the courts. 

The issues involved included submission of the sports qualifying certificate after the due 

149 AIR 1990 P & H 329 
150 Ibid 
151 AIR 1994 A.P. 308 
152 C.M. Jariwala, The Law of Education XXX, ASIL, (I 994) p. 246 
153 AIR \992 P & H \09 
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date and grant of admission to such candidates discarding the claims of those who had 

completed all formalities on time. While in Paramveer Singh's case154 the Punjab and 

Haryana High Court quashed such admission on the ground that it was contrary to the 

provision in the prospectus in the Sandeep Kuma/55 case the court ordered that the 

candidate wait listed at number 1, having deposited the form along with the sports 

certificate on time be given admission. By giving admission to the petitioner if the 

respondent had to be replaced, the court ordered, this is done. It may be pointed out that 

the former case exposes maneuvering in admission in the medical college where 

'favorable treatment' was given to a person having influence'. Should not such black 

sheep be not black listed? 

However, in Veenit Singh v. Punjab, 156 the High Court held that the sports quota is 

justifiable: but in order to ensure that only eligible persons get the benefit of such quota 

proper certificate from the competent authority must be insisted upon. 

C (vii) Government Quotas 

The next question is whether government quota is permissible for admission in 

educational institutions. This issue was considered by the Calcutta High Court m 

University of Calcutta v. Pitbaran Chakraborty. 157 The petitioners were candidates for 

admission in post graduate medical courses under the University of Calcutta. The total 

number of seats form the said courses is 443. out of which 61 seats allotted to All India 

Quota and remaining 382 seats are to be filled up by the University of Calcutta in as 

much as admission to 75 % of total number of seats in different post graduate courses is 

conducted by University of Calcutta while admission to remaining 25% of the seats is 

open to candidates selected through All India Entrance Examination. 80 seats are 

reserved as West Bengal Govt. quota out of 382 seats. The said seats are to be filled up 

from amongst the candidate in the West Bengal Health Service/West Bengal Me<l,i-~~1 
' l,~ 

Education Service sponsored by the Government ofWest Bengal. On 12.9.1995 the Govt. 

issued notification for such arrangement and again on 22.5.1996 another notification was,,,:.:, 

154 Paramveer Singh v. Punjab University, AIR 2000 P & H 291 
155 Sandeep Kumar v. State of Punjab, AIR 2000 P&H 155 
156 AIR 2002 P & H 236 
157 AIR 1998 Cal 196 
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issued, direct the reservation made in the said notification shall apply in admission to 

post-graduate courses also. The said notification challenged as ultra virus and not 

permissible. The court after considering various aspects, inter-alia, held that the policy of 

reservation both vertical and horizontal is permissible in terms of Article 15( 4) of the 

constitution of India further held that reservation in the service quota is also permissible 

and therefore impugned notification is not ultra virus. 

However, The Tripura Gurdian Forum v. State ofTripura, 158 raises reservation problem 

of a new dimension. The facts were that the government of Tripura issued a 

memorandum reserving certain percentage of seats called the discretionary quota of chief 

minister for admission to professional ''degree courses for the childrens of freedom 

fighters, political suffers, social wbrkers etc. with no detail guidelines in this regards. But 

in the additional affidavit of state, it was pointed out that the government had framed 

additional guidelines. This time the guidelines were more detailed. The new scheme 

attracted two contentions: firstly a scheme which was invalid at the initial stage could not 

be validated by substituting a new scheme and secondly the new scheme was vague, 

attracting the provision of article 14. 

The Gauhati High Court rejected the first plea on the ground that further laps of time, 

would result in labs of the reserved seats. The present stand raises a question: Is it 

justified to tum an unconstitutional exercise constitutional when article 13(2) of the 

constitution says that it shall be void? The court did not examine the quantum of 

reservation though the court knew the possibility of reservation going beyond 50 per cent. 

As regard reservation for social workers' the court rightly declared it vogue because the 

expression social worker was defined in such a way that it would allow any person under 

the sun to be a claimant for the reserved seat. 

In some institutions seats reserved for the government servants so that they may render 

more useful services to their concerned section. In the medical colleges of Mysore seats 

were reserved for licentiates to condensed M.B.B.S course. In Dr. Narayan Swamy 's 

case 159
, the court took into consideration the fact that licentiates in government service 

158 AIR 1993 Gau. 68 
159 Dr. Narayan Swamy v. State of Mysore. AIR 1968 Mys. 189 
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improve their knowledge and educational standard so that government may have better 

qualified and better equipped doctors to man the hospitals run by the government. As 

such the provision for the instant reservation was not held bad under article 14. On the 

contrary, reservations made for the government employee for admission to the 

government law college was not allowed 160 
• In this case the reservation was made so that 

government employees were equipped with legal knowledge to successfully perform their 

administrative duties. It was not any particular section, rather the entire population of 

the government employees which could claim the benefit. Had the employees working in 

the legal section been given this preferential treatment in the government law college, it 

might have reasonable. Today the additional degree(s) acquired by the government 

servants have become generally a device to earn more increment or promotion rather than 

utilizing the knowledge so gained in the "no work culture" world. Will it not be better to 

give more opportunities to the fresh and best talents so that they may serve the 

government in future? 

C. (viii) Institutional Reservations 

The primary consideration in selection of the candidates for admission is merit; 161 

however the reservation in favour of socially and educationally backward classes of 

persons is constitutionally permissible as discussed before. There is a practice prevailing 

in the universities and colleges all over India for giving preference to their own 

institutions students in the matter of admission. This is done in various ways either by 

giving weightage in the qualifying examinations or admission test or making small 

percentage of reservation for their students. This is generally referred as institutional 

reservation. It is significant to note here that when this kind of reservation is not 

constitutionally permissible it must satisfy the requirement of reasonable classification 

under Article 14 of the constitution. Thus the institutional reservation must stand the test 

of nexus doctrine i.e there must be intelligible differentia and its relation with the object 

sought to be achieved. 

160 Savita v. State of Harayana AIR 1993, P& H 262 
161 Pradeep Jain v. Union of India, AIR 1984 SC 1420 
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The problem of institutional reservation mostly in the medical colleges reached 

before the Supreme Court in a number of cases particularly since 1980. The common 

question address before the court was: can institution create a new kind of discrimination 

i.e reservation for the students of the particular institution? The court has answer this 

question affirmative with in the constitutional parameters affirming the institutional 

reservation to the limited extent162 the court has a upheld the institutional reservation on 

the ground of continuity of the study, convenience, stability and familiarity with the 

educational environment. 163 For the development of career of the students as well as for 

the advancement of higher education, it is something better if a student gets opportunity 

to study in the same institution. However, it must be justified on the basis of article 14. 

Thus the scheme of admission may depart from the principle of merit for the purpose of 

bringing real equality opportunity. 164 

Now, another question in this respect arises is in what ways the reservation can be made 

and to what extent it is justified? In State of Rajasthan v. Ashok Kumar165 the court 

considered the validity of provision providing for addition of 5 percent marks as 

weightage of college students. It was found in this case that the 5 percent amounted to a 

difference of 137.5 marks which was very high in view of the fact that the students are 

competing with the difference of one mark. Therefore, the court declared such reservation 

unconstitutional. 

If the reservation amount to the wholesale reservation giving no chance to outside 

candidates it would be invalid. This situation arose in Hari Prasad v. Dean Topiwala 

National Medical College. 166 In this case the rule provided for admission first to 

institutional candidate second to candidates from Municipal College third from 

constituent college and fourth from other Indian Universities. The court kept the pace 

with the general standard that at least 30 percent of the seats was to remain open for all 

India merit in respect of admission to post graduate medical education. 

162 Ibid. P. 1443 
163 Jag dish Saran v. Union of India, AIR 1980 SC 802 
164 D. N. Chanchala v. State ofMysore, AIR 1997 SC 1763, State ofU.P. v. Pradeep Tandon, AIR 1975 SC 
503 
165 AIR 1989 SC 177 
166 AIR 1989 Born. 281 
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The college provides institutional preference in a state where combined admission test is 

held, has been struck down by the Supreme Court. This issue was pointedly raised before 

the Supreme Court in P.K. Gael v. UP. Medical Counci/167 where the rule for the 

preparation of merit list of the Lucknow University had provided the preparation of merit 

list on the basis of institutional candidates of respective colleges. The Supreme Court 

held the impugned rule violative of Article 14 and directed the government to take 

admission on the basis of combined merit list. The Supreme Court ultimately framed the 

scheme of admission for admission to post graduate courses in medical college on all 

India basis which came into force from the academic session 1988-89. 168 

The trend now a day is towards reducing the reservation and providing greater 

weightage to merit. 169 The expectation from higher level of institutions is more far 

providing admission on the basis of merit. In the wavelength the Delhi High Court stuck 

down 33 per cent reservation students in admission to post graduate medical courses as 

violative of Article 14 of the constitution170 
• Subsequently the Allahbad High Court 

stuck down the reservation of 75 per cent seats to the post graduate studies in medical 

science as discriminatory. 171
• The educational institution normally desire that own 

students be given preferential treatment in admission for mainly three reasons: one, the 

university knows its students and their performance better as compared to students of 

other universities; two, the students politics so much dominate in the University decisions 

that they like that their fellow brothers should continue further course of studies in the 

same University so that their political strength is maintained and the old students do not 

have to successfully or unsuccessfully hunt for admission in other universities. The 

universities, in many cases, work under the pressure from this quarter also; third and the 

most important, in the education field, a practice is invariable followed that majority of 

the Universities have not kept their doors ajar to students of other Universities and this 

forces the Universities, to close their doors for outside students. 

167 AIR 1992 SC 1475 
168 Dinesh Kumar v. Motilal Nehru Medical College, Allahbad, AIR 1987 SC 2396 
169 Mahabir Singh Chawla v. Punjab University, Chandigarh, AIR 1997 SC 788 
17° Chan Mouga Sowndaram C v. AI/MS. AIR 1996 Del. 291 
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D. STUDENTS UNION 

Education is both the development of the mind and personality of the individual and his 

development as a useful member of the society, this purpose could not be fulfilled unless 

the students were trained in the democratic process through their unions. The court 

upheld the right to education which included participation in the activities of the 

university students union. In A. V. Chanda/ v. Delhi University. 172 Where the University 

of Delhi in its general power under Sec. 4(13) ofthe Delhi University Act 1922 provides 

for the constitution of a representative body of the students known as the Delhi students 

Union. 173 

The official year of the union is from 16th August of every year and therefore its elections 

are completed by 15th August every year. In the year 1977, August 10 was the last date 

for filing of nominations to various offices of the DUSU. The petitioner, who was 

admitted to M.A. class on 1oth August and could in no case be admitted before 9th 

August, filed his nomination for the Vice-President of the union on lOth August. His 

nomination was, however, rejecte:d because it was filed after the deadline of 2 p.m. fixed 

for such nomination. Against this action of the university the petitioner approached the 

High Court under article 226 for the stay and cancellation of DUSU, election on the 

ground that lack of sufficient time to file his nomination and participate in election 

infringed his fundamental right to education including the right to participate in the 

Union activities. 

Accepting petitioner's contention Deshpande, J, speaking for himself and Anand J, for 

reasons very difficult to comprehend, held that a fundamental right to education including 

the right to participate in Union activities could be read in Article 41, and also in article 

19( 1) (a), (b) and (c) and 21 of the constitution. 174 

The learned judge found that the action of the University authorities firstly in fixing the 

date of the commencement of the year, and secondly, in rejecting the petitioner's 

nomination paper resulted in the denial of the exercise of the fundamental right to 

171 Deepak Kumar Singh v. Vice Chancellor, Benaras Hindu University, AIR I 998, All. I 45 
172 AIR I 978 Del. 308 
173 Hereinafter referred to as the DUSU 
174 Ibid. p. 3 I I 
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education by the petitioner, 175 and suggested that the election to the Union be held in the 

middle of October instead of August 20 that the students get sufficient time "to know 

each other after the admission are over". 176 

Participation in the Union could be justified as a fundamental right because, firstly, the 

constitution guarantees the right to assembly without which "there can be no social 

education preparation of a student to be useful member of society and the participation in 

the democratic process." 177 Secondly, the constitution guarantees the right to form 

associations or Unions and the 'Students' unions cannot come into existence unless the 

students are allowed to form an association or unions. 178 Finally the right to education 

through participation in the Students union also involved freedom of speech and 

expression guaranteed by article 19(1) (a). 

But contrary to the above verdict of the Delhi High Court, A single Judge Bench of 

Allahbad High Court in Raghunath Dwivedi v. The Vice-Chancellor, University of 

Allahbad, 119 refused to intervene in the matter of students of Allahbad University who 

contested the election of the students Union for the post of vice President. Election was 

held and upon counting of the votes the returning officer declared the petitioner as elected 

having secured 17 votes more than his nearest rival candidate. The petitioner was 

administered the oath. But subsequently he came to know that without any notice to him, 

earlier declaration of result of the election was cancelled. Recounting was conducted on 

28.2.1995 and other candidate was declared elected and oath was administered to him in 

the morning of 1.3 .199 5 at 6 a.m. 

The court held that Student Union of Allahbad University is not a statutory body. The Act 

itself and the particular relevant provisions thereof do not show that the students union is 

a part of the University or it performs on delegation any activity of the University. 

Moreover the functions of the student union do not amount to imparting of education and 

as such are not covered by article 21. Consequently when the student union is not a 

175 Ibid. p. 3 I 7 
176 Ibid. p. 318 
177 Ibid p. 312 

178 Supra note 172 
179 AIR 1996 All. 52 
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statuary body and election of its office-bearer's is its internal matters in the opinion of the 

court, not writ petition is maintainable challenging the election of the Union. 180 

The above decision is criticized, 181 on the ground that the relationship between the 

students union and right to education as interpreted by the court is not correct. A healthy 

Students Union may make the life of Students more meaningful and purposeful at the 

same time the standard of education may be disrupted if the Union is not disciplined. 

Another significant question in relation to the students union is that it is not only 

confine to the university and college but spreading rapidly in the schools also. The 

indiscipline and violence in schools and colleges appeared to be more dangerous 

exploiting the tender age of students and interrupting their future career. The problem is 

further exaggerated when students are unfortunately drawn into politics by political 

parties as well as certain other completely disrupting the educational system at times it 

creates an atmosphere and tension, lawlessness in school campus and sometime even in 

classrooms. The evidence has grown to such an extent that even the death of students is 

not uncommon. Such a problem arose before the Kerala High Court in Sathyavan Kottara 

KKara v. State of Kerala. 182 The court noticed the rule in this respect and observed that 

the children school have not role to play in politics. The aim of election to school 

parli~~ent was to encourage sports, cultural and educational activities of students by 

organizing game tournaments, discussions, symposia sramdan etc. The court laid down 

that the right to education uninterrupted by any outside forces political or otherwise was a 

fundamental right guaranteed under Articles 41, 45 and 46 of the constitution. The court 

in ultimate analysis issued the formal directions 183 to the headmaster/Principal in order to 

safeguard the right of students. 

( 1) Headmaster/Principal should see that election to School Parliament be not 

conducted on political lines based on political party divisions. 

(2) Headmaster of every school is free to conduct election to School Parliament to 

encourage sports, cultural and educational activities by organizing games, 

tournaments, discussions, symposia, sramadan, etc. 

180 Ibid. page 52 
181 Supra note 5 p. 41 
182 AIR 1997 Kar. 133 
183 Ibid. p.42 

135 



(3) Headmaster and teachers see that no student or student organization be allowed to 

indulge in any political activity in the school campus or elsewhere so as to affect 

or disrupt the functioning of the school and studies of other students. 

(4) It is the duty of the Headmaster to take immediate disciplinary action in 

accordance with Rule 6 of Chapter IX of the Kerala Education Rules, if he finds 

that any student or any student organization is indulged in any political activity in 

the school campus or elsewhere so as to affect or disrupt the functioning of the 

school. 

(5) It is the paramount duty of the Headmaster to see that no outsider directly or 

indirectly influence students either through students, teachers or staff in the school 

in the election, in the event of which it is the duty of the Headmaster to see that 

such interference is removed. 

(6) It is also the duty of the Headmaster to report incident of violence or attempt to 

disrupt the studies in the school promptly to the nearby police station. Any failure 

on the part of the Headmaster in this direction will be treated as failure of duty 

which may lead to taking disciplinary action against him. 

(7) It is also the duty of the police officers concerned to take prompt and immediate 

action as soon as they receive the report from the Headmaster. If it is found 

anybody is indulging in any criminal activity, police officers should register a 

case against him and proceed in accordance with law. Any failure on the part of 

the police authorities will be treated as failure of duty and will entail disciplinary 

action. 

(8) Government as well as the Director of Public instruction have assured this Court 

through counter-affidavit that politics and political interference do not form part 

of school election and that election to school Parliament is not politicized or not 

even conducted on the basis of political divisions, and therefore respondents 1 and 

2 should see that appropriate regulatory safeguards be urgently taken so that no 

untoward incident will happen in the school campus. 

(9) It is open to the Headmaster, teachers, to consult parents of the students as and 

when necessary for the better interest of the students, as well as for the proper 
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functioning of the school and the system. However decision of the Headmaster in 

the matter of discipline in the school and other matters will be final and binding. 

(10) Right to uninterrupted education is a fundamental right guaranteed under Art. 21 

of the Constitution of India, read with Directive Principle of State Policy. 

Therefore it is incumbent upon the State to issue such regulatory measures so as 

to give effect to such constitutional provisions, over and above what has been 

stated hereinbefore. 

However, an important question, whether right to elect or to be elected is a part of right to 

education had come up before the Allahbad High Court in Com. S.M College Chandarsi 

v. State of U P. 184 where the court observed: 

"The right to elect or to be elected is neither a fundamental right nor a 

common law right. It is simply a statutory right. Outside the statute there 

is no right to elect or to be elected and no right to dispute the selection. It 

cannot be disputed that to form a students' union may be a part and parcel 

of the complete education to be imparted by the University and, therefore, 

a part of its curriculum. However, right to get the elections of the office

bearers of the Students' Union held is not a part of the said right to 

education. Power to provide for discipline among the students includes a 

power to provide for constitution of the students' Union as "discipline" is 

not to be interpreted in a narrow; on the contrary it is to be given widest 

possible interpretation so as to include every aspect which would affect 

the educational life of the students." 

The another significant decision of Uttranchal High Court on the matter of Student Union 

is Bhuwan Chandra Binwal v. Kumaon University, Nainital & Ors. 185 Where the 

nomination of the petitioner who had not attended even a single class after the admission 

was rejected. The court while upholding the rejection observed that: 

There is no justification for encouraging students to take admission in the 

College/University merely for the same of contesting in elections. It is 

neither in the interest of the student nor in the interest of the 

184 AIR 2005, All. 126 
185 AIR 2006 U'chal 9 
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institution/society. Students union activities are intended to develop the 

leadership qualities of students and to provide them training in the 

democratic process, along with academic pursuit. It is obvious from the 

facts of this case that the petitioner is not interested in learning or 

academic pursuit. He is interested only contesting in the election. The 

above said view will not result in any injustice to the petitioner, on the 

other hand, it might motivate him to concentrate on his studies and to 

complete the degree course successfully, if he has any such intention." 

In recent past in the name of students union election the campus of learning has 

been witnessed as a battle ground and finally the matter has reached to the Supreme 

Court for issuing guidelines for the election of students union. In pursuant to the order of 

the Hon'ble Supreme Court dated 2"d December, 2005, the Ministry of Human Resource 

Development had constituted a committee under Shri J. M. Lyngdoh (Former Chief 

Election Commissioner of India) to examine and recommend upon certain aspect of 

student body and student union election conducted in universities/colleges and other 

institutions of higher education across India. The committee submitted its report on 26th 

May, 2006. The Hon'ble Supreme Court in its order dated 22"d Sep. 2006 directed the 

recommendations of the committee to be implemented and shall be followed in all 

college/universities elections to be held hereinafter. 

The recommendations of the Committee accepted by the Hon'ble Supreme Court for 

implementation 186 can be reproduced as; 

* Universities and colleges across the country must ordinarily conduct elections for 

the appointment of students representative bodies. These elections may be 

conducted in the manner prescribed herein or in a manner that conform to the 

standard prescribed herein. 

* Where the atmosphere of the university campus is adverse to the conduct of 

peaceful, free and fair elections, the university, its constitutions colleges and 

departments must initiate a system of students representations based on 

nominations, especially where elections are being held at present. It would be 

186 www.uge.nic.in 
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advisable however, not to based such nomination system on purely academic 

merit as is being practice through out the country 

In case where election are not being held or where the nomination model prevails, 

the nomination model should be allowed to continued for a limited period of time. 

It is to be noted that the nomination system suffers from several flaws, and must 

only be resorted as an INTERIM MEASURE. 

Subject to the recommendation in respect of the possible model of election, all 

institution must over a period of 5 years, convert from the nomination model to a 

structured election model, that may be based on a system of parliamentary 

(indirect) election, or on the presidential (direct) system, or a hybrid of both. It is 

highly desirable that all institutions follow this mechanism of gradual conversion, 

especially for privately funded institution that prefers a status quo situation. 

All institution must conduct a review of the students representation mechanism. 

The first review may be conducted after a period of 2 years of the 

implementation. The primary objective of this review will be to ascertain the 

success of the representative and election mechanism in each individual 

institution so as to decide whether or not to implement a full-fledged election 

structure .Needless to say these review will be based on a consideration of the 

views and suggestions of all stakeholders such as students, faculty, 

administration, students bodies and parents. 

* Institution must, as a primary objective, subject to the pertinent issue of discipline 

on campus seek to implement a structure system of student election by conclusion 

of a period of 5 years from the date of the implementation of the 

recommendations. 

* Subject to the autonomy of the universities in respect of the choice of the mode of 

election, all universities must institute an apex student representative body that 

represents all students, colleges may university is geographically bodies, which 

would further elect representative for the apex universities body. 

* The union/representative body so called shall only comprise of regular students on 

the rolls of the institution. No faculty members or any member of the 

administration shall be permitted to hold any post on the executive of such 
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representative body. Nor shall be allowed to be member of any such 

representative body. 

(a) Modes of Election 

A system of direct election of the office bearer ofthe students body, whereby all 

Students of all constituents colleges as well as all students of university 

departments vote directly for the office bearers. This model may be followed in 

smaller universities with well-defined single campuses (for e.g. Jnu!University of 

Hyderabad), and with well relatively smaller student population. 

In respect of universities with large, widespread campuses and large student 

bodies either of the following models may be adopted. 

A system of elections, where colleges and campuses directly elect college and 

campus office bearers, as well as university representatives. The university 

representatives form an electoral college, which shall elect the university student 

union office bearers. 

A system of elections where on one hand, directly elected college and campus 

office bearers, as well as university representatives. The university representatives 

form an electoral college, which shall elect the university student union office 

bearers. 

A system of elections where on one hand, directly elected class representative 

elect the office bearers of the college as well as the university representatives and 

the campus itself directly elects the campus office bearers and the university 

representatives. The university representatives shall form an electoral college, 

which shall elect the office bearer of the university student union. 

A system of election where in class representatives shall be directly elected in the 

colleges and universities campus and they in tum shall elect the office bearers for 

the college union and the university campus union. Also they shall elect their 

representatives for university student union. These elected representative from 

colleges and university campus shall form the electoral college, which shall elect 

140 



* 

* 

* 

* 

the office bearers of the university student union. This model shall be applicable 

to large university with large number of affiliated colleges. 

Disassociation of Student Elections and Student Representation from Political 

Parties 

During the period of the elections no person, who is not a student on the rolls of 

the college/university, shall be permitted to take part in the election process in any 

capacity. Any person, candidate, or member of the student organization violating 

this rule shall be subject to disciplinary proceedings in addition to the candidature, 

as the case may be being revoked. 

(b) Frequency and Duration of Election Process 

It is recommended that the entire process of election, commencing from the date 

of filing of nomination papers to the date of declaration of results. Including the 

campaign period, should not exceed I 0 days. 

It is further recommended that elections be held on a yearly basis and that the 

same should be held between 6 to 8 weeks from the date of commencement of 

academic session. 

(c) Eligibility criteria for candidates 

Under graduate students between the age of 17 and 22 may contest election. This 

age range may be appropriately relaxed in the case of professional colleges, where 

courses often range between 4 to 5 years. 

For post graduate students the maximum age limit to legitimately contest and 

election would be 24-25 years. 

* For research Students the maximum age limit to legitimately contest an election 

Would be 28 years. 

* Although the Committee would refrain from presiding any particular minimum 

marks to be attained by candidate should in no event have academic in the year of 

contesting the election. 

* The candidate should have attained the minimum percentage of attendance as 

prescribed by the university or 75% attendance, whichever is higher. 
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The candidate shall have one opportunity to contest for the post of officer bearer, 

and two opportunities to contest for the post of an executive member. 

The candidate shall not have a previous criminal record that is to say he should 

not have been tried and/or convicted of any criminal offence or misdemeanor. The 

candidate shall also not have been subject to any disciplinary action by the 

University authorities. 

The candidate must be a regular, full time student of the college/university and 

should not be a distance /proximate education student. That is to say that all 

eligible candidates must be enrolled in full time courses the courses duration 

being at least one year. 

(d) Election and Related Expenditure and financial Accountability 

The maximum permitted expenditure per candidate shall be Rs 5000/ _. 

* Each candidate shall with in two weeks of declaration of the result, submit 

complete and certified account (to be certified by the candidate) to the college/university 

authorities. The colleges /university shall publish such audited account with in 2 days of 

submission of such accounts, through a suitable medium so that member of the student 

body may freely examine the same. 

* 

* 

* 

The election of the candidate will nullified in the event of any non-compliance or 

in the event of any excessive expenditure. 

With the view to prevent the inflow of fund from political parties into the student 

election process, the candidates are specially barred from utilizing funds from any 

other sources than voluntary contributions from the student body. 

(e) Code of conduct for candidates and Election Administrators. 

No candidate shall indulge in, nor shall abet, any activity, which may aggravate 

existing differences or create mutual hatred or cause between any group(s) of 

students. 

* Criticism of other candidates, when made, shall be confined to their policies and 

programs, past record and work. Candidate shall refrain the criticism of the 

aspects of private life, not connected with the public activities of the other 
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candidate or their supporters based on unverified allegation or distortion shall be 

avoided. 

There shall be no appeal to caste or communal feelings of securing vote. Places 

of worship, within or without the campus shall not be used for election 

propaganda. 

All candidate shall be prohibited from indulging or abetting all activities which 

are considered to be "corrupt practices" and offences such as bribing of voters, 

intimation of voters, impersonation of voters canvassing or the use of propaganda 

within 100 meters of polling station, holding public meetings, during the period of 

24 hours ending with in the hours fixed for the close of the poll and the transport 

and conveyance of voters to and polling station. 

No candidate shall be permitted to make use of printed posters printed pamphlets, 

or any other printed material for the purpose of canvassing Candidates may only 

utilize had made posters for the purpose of canvassing provided that such hand 

made posters are procured within the expenditure limit set out herein above. 

Candidate may only utilize hand made posters at certain places in the campus, 

which shall be notified in advance by the election commission/university 

authority. 

No candidate shall be permitted to carry out processions or public meetings or in 

any way canvass or distribute propaganda outside the university/college campus. 

No candidate shall, nor shall his/her supporters, deface or cause any destruction to 

any property of the university/college campus, for any purpose whatsoever. 

Without the prior written permission of the college/university authorities. All 

candidates shall be held jointly and severally liable for any destruction/defacing 

of any university/college property. 

* During the election period the candidates may hold processions and or public 

meetings, provided that such processions und/or public meetings do not, in any 

manner, disturb the classes and other academic and co-curricular activities of the 

college/university. Further, such procession/public meeting may not be lield 

without the prior written permission of the college/university authority. 
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i) 

The use of loudspeakers, vehicles and animals for the purpose of canvassing shall 

be prohibited. 

On the day of polling, student organizations and candidates shaH 

Cooperate with the officers on election duty to ensure peaceful and orderly 

polling and complete freedom to the voters to exercise their franchise without 

being subjected to any annoyance or obstruction. 

ii) Not serve or distribute any eatables or other solid and liquid consumables except 

water on polling day. 

iii) Not hand out any propaganda on the polling day. 

* 

* 

* 

Excepting the voters, no one without a valid pass/letters of authority from 

the election commission or from the college/university authority shall enter the 

polling booths. 

The election commission/college/university authorities shall appoint impartial 

Observers. In the case of deemed universities and self-financed institutions, 

government servants may be appointed as observers. If the candidates have any 

specific complaint or problem regarding the conduct of the elections they may 

bring the same to the notice of the observer. Observers shall also be appointed to 

oversee the process of the elections they may bring the same to the notice of the 

observer. Observer shall also be appointed to the process of nomination of 

students in institutions that are following the nominations model of students 

representation. 

All candidates shall be jointly responsible for ensuring the cleaning up of the 

polling area within 48 hours ofthe conclusion of polling. 

Any contravention of any of the above recommendation may make the candidate 

liable to be stripped of his candidature, or his elected post. As the case may be. 

The election commission! college/ university authorities may also take 

appropriate disciplinary action against such a violator. 

* In addition to the above mentioned code of conduct, it is also recommended that 

certain provisions of the Indian penal code, 1860 (section 153-A and chapter IX-
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A "Offences Relating to Election ") may also be made applicable to students 

elections 

(f) Grievances Redressal Mechanism 

There should be a Grievances Redi:essal Cell with the Dean (Student Welfare) I 

teacher in charge of student affairs as its chairmen. In addition, one senior faculty 

member, one senior administrative officer and two final year students one boy one 

girl (till the election results declared, students can be nominated on the basis of 

merit and/or participation in the co-curricular activities in tl:le previous year). The 

grievance cell shall be mandated with the redressal of election-related grievance, 

including, but not limited to beaches of the code of conduct of elections and 

complaints relating to election related expenditure. This cell would be the regular 

unit of the institution. 

In pursuit of its duties, the grievance cell may prosecute violators of any aspect of 

the code of conduct or the rulings of the grievance cell. The grievance cell shall 

serve as the court of original jurisdiction. The institutional head shall have appellate 

jurisdiction over issue of law and fact in all cases of controversies arising out of the 

conduct of the elections in which the grievance cell has issued a final decision. 

Upon review, the institutional head may revoke or modify the sanctions imposed by 

the grievance cell. 

* In carrying out the duties of the office, the Grievance cell shall conduct proceedings 

and hearing necessary to fulfill those duties. In executing those duties they shall 

have the authority. 

i) To issue a writ of subpoena to compel candidates, agents, and workers and to 

request students to appear and give testimony, as well as produce necessary records 

and 

ii)To inspect the financial reports of any candidate and make these records available 

for public scrutiny upon request. 

* Members of the Grievance cell are prohibited from filing complaints. Any other 

student may file complaint with the Grievance cell within a period of 3 weeks from the 

date of declaration of results. All complaints must be filed under the name of the student 
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filing the complaint. The Grievance cell shall act on all complaints within 24 hours after 

they are received by either dismissing them or calling a hearing. 

* 

* 

* 

* 
* 

The Grievance cell may dismiss a complaint if 

i) the complaint was not filed within the time frame prescribed in Recommendation 

above. 

ii) the complaint fails to state a cause of action for which relief may be granted. 

iii) the complainant has not and/or likely will not suffer injury or damage. 

If a complaint is not dismissed, then a hearing must be held. The Grievance cell 

shall inform, in writing, or via e-mail, the complaining party and individuals or 

groups named in the complaint of the time and place of the hearing. The parties are 

not considered notified until they have received a copy of the complaint. 

The hearing shall be held at the earliest possible time, but not within twenty four 

(24) hours after receipt of the notice described above, unless all parties agree to 

waive the 24 hour time constraint. 

At the time, notice of hearing is issued, the Grievance Cell, by majority vote, may 

issue a temporary restraining order, if it determines that such action is necessary to 

prevent undue or adverse effects on any individual or entity. Any restraining order, 

once issued, will remain in effect until a decision of the Grievance Cell is 

announced after the hearing or until rescinded by the Grievance Cell. 

All Grievance Cell hearing, proceedings, and meetings must be upon to the public. 

All parties of the grievance Cell hearing shall present themselves at the hearing may 

be any other student from which they can receive council and have the option to be 

represented by that council. 

* For any hearing a majority of sitting Grievance Cell member must be in attendance 

with the Chair of the grievance Cell presiding in the absence of the Chair, the 

responsibility to preside shall fall to a Grievance Cell member designated by the 

chair. 

* The Grievance cell determine the format for the hearing but must require that both 

the complaining and responding parties appear physically before the board to 
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discuss the issues through a complaint answered rebuttal, and rejoinder format. The 

purpose of the hearing is to gather the information necessary to make a decision, 

order or ruling that will resolve an election dispute. To effectuate this purpose, the 

following rules should prevail at all hearing. 

Complaining parties shall be allowed no more than two witnesses, however the 

Grievance cell may call witnesses as required. If said witnesses are unable to appear 

at the hearing signed affidavits may be submitted to the Grievance Cell Chair for the 

purpose of testifying by proxy. 

All questions and discussions by the parties in dispute shall be directed to the 

Grievance Cell. 

There shall be no direct or cross examination of any party or witness by complaining 

or responding parties during hearings. 

Reasonable time limits may be set by the Grievance Cell provided they give fare and 

equal treatment to both sides. 

The complaining party shall hear the burden of proof. 

Decisions orders and rulings of the Grievance Cell must be concurred to by a 

majority of the Grievance Cell present and shall be announced as soon as possible 

after the hearing. The Grievance cell shall issue a written opinion of the ruling 

within 12 hours of announcement of the decision. The written opinion must set forth 

the findings of fact by the Grievance Cell and the conclusions of law in support of it. 

Written opinions shall set a precedent for a time period of three elections eyeless fo:t: 

Grievance Cell ruling, and shall guide the Grievance Cell in its proceedings. Upon 

consideration of prior written opinions the grievance cell may negate the decision 

but must provide written documentation of reasons for doing so. 

* If the decision of the Grievance Cell is appealed to the institutional head the 

Grievance Cell must immediately submits its ruling to the commission. 

* The Grievance Cell shall select the remedy or sanction most appropriate in both the 

type and severity of the infraction as well as the stand of mind or intent of the 

violator as determined by the Grievance Cell possible remedies and sanction 

include, but are not limited to fines suspension of campaigning privileges, and 

disqualification from the election. 

147 



* 

* 

* 

Any fine or total amount of fines against a candidate in an election cycle may not 

exceed the spending limit as defined herein above. 

If, after a hearing the Grievance Cell finds that provision of this Code were violated 

by a candidate, or a candidate's agent or workers the Grievance Cell may restrict the 

candidate or the candidates agents or workers, from engaging in some or all 

campaign activities for some or all of the remainder of the campaign. If an order is 

issued covering only part of the remaining period, it shall take effect immediately so 

that after its termination, the candidate and including the election days. 

If, after a hearing, the Grievance Cell finds that provisions of either this code or 

decisions, opinions, orders, or ruling of the Grievance Cell have been willfully and 

blatantly violated by a candidate or a candidates agents or workers, the Grievance 

Cell may disqualify the candidate. 

Any party adversely affected by a decision of the Grievance Cell may fine an appeal 

with the institutional head within twenty four (24) hours after the adverse decision is 

announced. The institutional head shall have discretionary appellate jurisdiction over 

the Grievance Cell in all cases in which error on the part of the Grievance Cell is 

charged. 

* The decision of the Grievance cell shall stand and shall have full effect until the 

appeal is herd and decided by the institutional heard. 

* The institutional head shall hear appeals of Grievance Cell rulings as soon as 

possible, but not within twenty four (24) hours after the Grievance cell delivers to 

the Appellant and the institutional head a copy of its written opinion in the case. 

Appeal may be heard prior to this time, but only if. 

* The institutional head can issue suitable orders to suspend or halt the operation of 

the ruling issued by the Grievance Cell until the appeals are decided. 

* The institutional head review findings of the Grievance cell when appealed. The 

institutional head may affirm or overturn the decision of the Grievance cell or 

modify the sanctions imposed. 

(g) Maintaining Law and order on the campus during the Election Process 

* Any instance of acute lawlessness of the commission of criminal offence shall be 

148 



* 

* 

* 

* 

reported to the police by the university/college authorities as soon as possible but 

not later then 6 hours after the allege commission of the offence. 

(h) Miscellaneous recommendations 

Student representation is essential to the overall development of students, and 

therefore, it is recommended that university statutes should expressly provide for 

student representation. 

Student representation should be regularized by statute (either a Central Statute, 

State Statute or individual university statute), in cooperation the recommendation 

prescribed herein. 

The institution should organize leadership running programs with the help of 

professional organization so as to groom and instill in student leadership qualities. 

In the event of the office of any major post of office bearers falling vacant within 

2 month of elections, re-election should be conducted otherwise the Vice 

President may be promoted to be post of President and Joint Secretary to the post 

of Secretary as the case may be. 

E. RAGGING 

Ragging is an indisciplined behaviour of students which leads to disturb the basic 

academic foundation of the institution for learning. This inhuman act results in 

considerable deterioration of performance in all spheres of activity at the colleges or 

universities. It is an atrocities committed by the seniors to their juniors or new 

comers, particularly at technical institutions. Some time disciplinary actions could 

be initiated against the culprits while in other cases the culprits may escape in the 

absence of proper legislation to curb this inhuman, unsocial and uncivilized behavior 

of few hands so called students. 

Meaning: The dictionary meaning of the word "ragging" identified it with the act 

of teasing, taunting, playing a practical joke upon someone or holding comic parades 

or on act/behaviour that causes harm/embarrassment to a student and other activities 

during certain period of a college term. In the light of the incidents reported all over 
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the country, such a meaning does not fully or adequately reflect the transformed face 

of ragging as practiced at present. 

The Supreme Court in the Vishwa Jagriti Mission through President v. Central 

Government through Cabinat Sectarar/87 has defined the terms ragging of or by 

student as: 

"any disorder conduct whether by words spoken or written or by act 

which has effect of teasing, treating or handling with rudeness any other 

student; indulging in rowdy or undisciplined activities which causes or is 

likely to cause annoyance, hardship or psychological harm or to raise fear 

or apprehension thereof in a fresher or a junior student or asking a 

student to do any act performs something which such student will not do in 

the ordinary course and which has the effect of causing or generating a 

sense of shame or embarrassment so as to adversely affect the physique or 

psyche of a fresher or junior student ... the cause of indulging in ragging is 

deriving a sadistic pleasure or showing off power, authority or superiority 

by the senior over their juniors or freshers. " Usually, abetment to ragging 

will also amount to ragging. " 

It is the duty of an educational institution to ensure that the process of induction of 

new entrants is safe and smooth. The institution may adopt several methods to 

encourage and ensure the atmosphere of security and well-being of new students. In 

this regard, preventive rather than punitive action is the focus of related rules and 

regulations of the institution. The institution is required to take special care to avoid 

harassment of any student on the basis of caste, sex or religion. 

But the judiciary has been showing very libra! and lenient attitudes before taking any 

drastic steps against the culprits, in the absence of legislation on the one hand and 

considering one's career on the other hand. 

However, in Ani/ Kumar Sheel v. The Principal, Madan Mohan Malviya Engg. 

College, 188 an FIR was lodged by one Susil Kumar Verma, a student of Engineering 

187 (2oo 1) 6 sec. p.sn 
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College against the petitioner, a student of third year of engineering and 2 other Students 

for an offence under section 377/504 IPC. That case appears to be under investigation 

but the Dean of the students of the College taking it to be misconduct and in disciplined 

awarded the punishment of expulsion of the petitioner form the college as well as the 

hostel with immediate effect. Whereas two other students who were suspended from 

classes till 31. 10. 1989 and one was expelled only from the Hostel. 

On trial the counsel for the petitioner189 raised question of violation of principle of 

natural justice. There was no evidence against the petitioner even the victim did not 

name him and recognize him. It was just on suspicion that the petitioner was involved in 

the matter on account of some earlier enemity. He was not given any opportunity of 

hearing. Further even though it was the order of Disciplinary cum-administrative 

authority nevertheless it affected the petitioners legal and fundamental rights pertaining 

to his life and future career. Therefore the impugned order of expulsion was exparte and 

arbitrary. 

The Allah bad High Court struck down the above order on the ground of violation of 

natural justice. The order of Disciplinary cum-administrative Authority exercising quasi

judicial powers affected petitioner's right pertaining to his life and future career, 

therefore, it was liable to be quashed. In these days of expanding horizon of the principle 

of natural justice the recording the reasons in the order is must so as to exclude and 

prevent the miscarriage of justice and secure a fair play in action and exclude arbitrary 

acts. The principles of natural justice were, therefore violated. 

Another significant judgment of the Supreme Court in this regard is State of Himachal 

Pradesh v. A parent of students of Medical College, Shim/a, 190 where a letter written by 

the guardian of a student of Medical College in Shimla Complaining about the ragging 

of the freshers by senior students within as also outside the college campus and the 

hostel, was treated as petition. The High Court issued various directions including a 

direction to constitute a committee for reporting in the matter. On the submission of the 

188 AIR 1991 All. 120 
189 Supra note 188 
190 AIR 1985 SC 910 
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report which contained a recommendation for legislation the High Court directed the 

Chief Secretary to inform the court as to what action the government proposed to take 

on the recommendation to initiate legislation for curbing ragging. This direction was 

given in spite of the chief-secretary's categorical assurance in this regards. 

The Supreme Court was of the view that, the direction given by High Court was really 

nothing short of an indirect attempt to compel the state government to initiate legislation 

with a view to curbing the evil of ragging. It is entirely in the opinion of the court, a 

matter for the executive branch of the government to decide whether or not to introduce 

any particular legislation, and the court cannot mandate to do so. It is submitted that the 

Supreme Court in this respect should have at least issued the detail guidelines to be 

followed till legislative provisions are made to curb the social evil of ragging. 

Thus in this situation it is further submitted that the practice of ragging is prevalent 

in medical college and engineering colleges through out the country on an alarming 

scale. Ragging may take the form of subjecting freshers including female students to 

inhuman and humiliating treatment degenerating even into physical violence and that the 

college authorities often fail to effectively control it. Consequently the college authority 

is losing confidence of a sizeable section of students parents and well-wishers as regards 

its capacity to deal with the problem of this academic evil. Thus the only way to curb the 

evil is legislation and this is high time when the legislature should come forward with 

detail legislation declaring the ragging an offence punishable under the law. 

In order to ensure that incidents of ragging and even testing are addressed with firmness, 

the Supreme Court191has laid out guidelines for the managements of all education 

institutions to follow. The guidelines recommend the following. 

a) Educational institutions to take anti-ragging measures right from the time of 

advertisement for admissions. Literature in the form of the prospectus, form for 

admission and/or any other literature issued to aspirants for admission to clearly state 

that ragging in any form is banned in the institution and anyone indulging in it is likely 

to be punished appropriately; 

b) punishment for ragging to include any of the following: 
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i) withholding scholarships 

ii) debarring from representation in events 

iii) withholding results 

iv) suspension from hostel or mess, expulsion from hostel or mess 

v) expulsion from the institution, suspension from the institution or classes for 

limited period or fine with a public apology; 

c) Prospectus should provide that student and parents to be informed of legislation 

governing ragging /or any provision in a statute /ordinance; 

d) Leaflets with pertinent detail for information to a victim, help and guidance for need 

of new entrants, should be given to freshers at the time of admission. 

e) The management, principal, teaching staff rights as well as obligation to fight 

against ragging and generate confidence that ragging shall be promptly dealt with 

while protecting the complainants from any harassment by perpetrators of ragging. 

f) The institution should constitute a proctorial committee consisting of senior faculty 

members and hostel authority like wardens and responsible senior faculty members 

and responsible senior students to be alert for instance of ragging, to prevent its 

occurrence and recurrence, and to promptly deal with the incident of ragging, to 

punish the guilty either by itself or by submitting its finding before the competent 

authority; 

g) Awareness certain of the dehumanizing effect of ragging by putting up posters, 

notice board and sign-boards; 

h) Failure to prevent ragging is an act of negligence in maintaining discipline in the 

institution by the management. Similar responsibility falls on the hostel 

wardens/ superintendent; 

i) The hostel/accommodations where fresher are accommodated shall be carefully 

guarded, if necessary by posting security personal, and placed incharge of a 

warden/superintendent. Entry of senior and outsiders to freshers accommodations to 

be regulated - they should be prohibited entry after specified hour of night and 

suitably supervised by person incharge; 

191 Supra note 184 
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j) Migration certificate issued by the institution to have an entry apart from that of 

general conduct and behaviour whether the student had participated in and in 

particular was punished for ragging ; 

k) If an institution fails to curb ragging, the UGC/ funding agency may consider 

stoppage of financial assistance to it till it does so. A university may consider 

disaffiliating a college or institution failing to curb ragging; 

I) If ragging becomes unmanageable or amount to a cognizable offence it may be 

reported to the police. The police should be called upon or allowed entry in campus 

by the head of the institution or person in charge. Police should bear in mind that 

they are dealing with students and not criminals and the action of the police should 

never be violent and always guided by a correctional attitude. 

Overview of state provisions for ragging 

Education institutions which fail to curb ragging can face disaffiliation from the academic 

body concerned, the University Grants Commission and the All-India Council of 

Technical Education or lose financial assistance. Some of the reported incidents have 

crossed the limits of decency, morality and humanity. Some of the States have acted by 

enacting legislations and making ragging as defined therein a cognizable and punishable 

offence. 

Tamil Nadu is the first state in the country who has officially ban the practice of ragging 

by enacting "The Tamil Nadu Prohibition of Ragging Act 1997; prescribed any acts that 

causes physical or psychological harm or raise fear, shame or embarrassment in a student 

in any educational institution. Punishment for breach of provisions of the act include 

imprisonment, which may extend to two years and fine of up to Rs. 10000 or expulsion. 

It is submitted that to prevent the menace of ragging Vigilance squads may be 

consisted and specifically instructed to take timely action to prevent incidents of ragging 

and eve teasing. The squads could also be directed to supervise student activities in and 

around institutional premises, including cafeteria, student common room and places 

where students are likely to organize groups. Good character certificate, bonafide student 

certificate can be withdrawn where these issued prior to the act of misbehavior of the 

student. 
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Recently, in University of Kerela v. Council of Principals of College/92 ,the Hon'ble 

Supreme court of India constituted a committee headed by sh. R.K Raghavan, former 

Director, CBI ( Raghvan Committee) to give suggestion on means of prevention of 

ragging in educational institutions. 

The terms of reference (TOR) of the committee were to study the various aspects of 

ragging; to suggest means and method of prevention of ragging; to suggest possible 

action that can be taken against persons indulging in ragging; and, to suggest possible 

action that can be taken against college/ university authorities in the event of ragging. 

In its Interim Order of the 27 November, 2006, Hon'ble Supreme Court of India 

expressed its dismay that notwithstanding the concern show by it in Vishwa Jagriti 

Mission. "Practically very little has been done to prevent the menace of ragging in 

educationally institutions." The Apex Court expected the present Committee to 

make recommendations "as to how the provision already enacted in several States and 

Statutes to be framed to prevent menace, can effectively eliminate the menace." 

In its report the committee clearly observes that since a very small percentage of the 

country's population avails the higher education and thus affected by ragging therefore 

the society by and large remains oblivious to the evils of this phenomenon. In its long list 

of recommendations, Raghavan Committee has at several instances emphasized the 

importance of public awareness and has recommended that state and central government 

must undertake publicity campaign against ragging. It has recommended of setting up of 

media committee at state and central level. 

In the very beginning of its long list of recommendation the committee suggests that the 

NCERT and SCERT must introduce a chapter on ragging, provide education on human 

rights and also inculcate human values in general. Further it suggests that at senior 

secondary school level there must be psychological counseling sessions on anti ragging 

and human rights appreciations. This would help to establish ragging as a social evil in 

the minds of the school going children and would thus go a long way in eradicating 

ragging from its roots. 

192 SLP No.24295 of2006 
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Report Structure, Findings and Recommendations 

The exhaustive report which runs into more than 200 pages long attempts to explain in 

detail the various intricacies and challenges involved with the issue of ragging and lays 

down a long list of prescriptions to root out this menace from the educational institutions. 

The report is divided into six chapters including several pages of annexure consisting of 

list of ragging incidents and its analysis, responses form various stakeholders, details of 

the meetings held in each of the eleven cities visited by the committee members, report of 

the group of consultants, etc. 

In its foreword the report identifies ragging as a menace spoiling the standards of the 

Higher education in India and thus affecting the progress of the country. The above view 

of the committee clearly calls for serious attention of the Government, Judiciary, Civil 

Society, Media etc to take urgent action to solve this social issue in the interest of the 

nation. 

In Chapter 3 of its report, the committee examines the recommendations made by the anti 

ragging committee constituted by the UGC. It can be clearly seen from the report that 

various guidelines issued by the Supreme Court of India in 2001 based on the 

recommendation made by the UGC constituted committee were not seriously 

implemented by the stakeholders. 

In the same chapter, the committee observes that except Chattisgarh none of the state 

legislation laws are preventive in nature. Report makes a subtle difference between the 

preventive and prohibitive nature of law and calls for a combination of prohibitive and 

preventive law to curb ragging. This observation made by the committee needs to be 

appreciated. Later in its recommendations the committee lays down in details the various 

preventive measures to control ragging. 

This chapter also highlights the severe nature of ragging by quoting some of the reported 

cases of ragging. This draws the attention of the society that how ragging has deteriorated 

with time and highlights the inhuman nature of ragging, thus debunking the common 

myth prevalent in the society that ragging it all about fun and dance. This also highlights 

the acute criminal nature of ragging, which must be dealt with severely. In one of its 
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public meetings it came across a suggestion that warden's job should be handed over to 

the police. 

In its 4th chapter, the committee makes several important observations, in its very first 

observations the committee finds various possible nature and aspects of ragging and 

various ways in which the Human Rights abuse in the name of ragging takes place. This 

observation can be of great help in defining ragging in detail. 

A very important observation made by the committee is that a lot of ragging incident 

takes place outside the campus in 'out of campus accommodation; which is indeed true. 

Seniors find it very easy to rag their juniors in these places and get away with it very 

easily as college administration is not bothered of act of ragging taking place with its 

students outside the college premises. In its recommendation the report says that these 

hostels must be registered with the local police and the management of these hostels and 

the college administration must be made responsible to protect the freshers. 

In its chapter on observation the report says that lack of co-curricular activities is also an 

important reason for the increase of incidents of ragging. The committee makes 

recommendation for various interactive programmes between the freshers and seniors in 

the presence of college staff. 

The committee observes that in many cases the college faculty are themselves in a 

way encouraging ragging and dissuade their students from registering a complaint. The 

committee therefore suggests of setting up of anti-ragging monitoring cells at various 

levels so as to provide checks and balances at each level. 

The committee observes that the Supreme Court guidelines of 2001 were not taken 

seriously by all the stakeholders and this was a major reason that ragging still goes 

unabated. This observation debunks the popular myth that ragging has decreased sharply 

in recent times. 

In the 5th chapter of the repot the committee makes 50 odd recommendations touching 

upon various facets of ragging and tries to plug all the possible loopholes in the anti

ragging mechanism. 
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The Key Recommendations are: 193 

* Central Regulatory bodies to take ragging situation as an important factor in 

accreditation of educational institution. 

* Set up anti-ragging cells at central, state and college level. 

* 
* 
* 
* 
* 

* 

Setup of toll-free helpline for ragging victims. 

Strong law against ragging with responsibility to prove not-guilty that of perpetrator. 

NCERT, SCERT School books to include chapter on ragging. 

Psychological counseling on anti-ragging and human rights at senior secondary level. 

Colleges to organize interactive sessions between juniors and seniors in presence of 

College staff. 

Staggered entry of freshers and seniors in colleges. 

In its recommendation on undertaking the Raghavan committee suggests that the 

undertaking must be printed in both English and vernacular language and must be 

attached in. the prospectus as well. This undertaking must also give relevant information 

about ragging and must be signed by the students every year. The committee believes that 

an important advantage of this provision would be that it would definitely send a message 

both to the students and their parents that ragging is serious offence. 

An important recommendation by the committee is that ragging should be considered an 

important factor in accrediting the educational institution by central regulatory bodies 

like the MCI, AICTE, DCI etc. This would not only make the educational institutions to 

take serious steps against ragging but would also make these central regulatory bodies 

accountable. The committee made an observation that ragging indeed affects the quality 

of education. We believe that in event of ragging incidents this provision would make 

these different stakeholders accountable and would thus force them to take preventive 

measures. The committee makes an important recommendation of staggered entry of the 

freshers and senior students. We believe that since the first few days of college life is 

very important and full of apprehensions for freshers this suggestion would help the 

freshers to gel among them well, instill in them a feeling of confidence and adjust in a 

new atmosphere away from home. This will also help in preventing the formation of 

193 www.noragging.com 
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regional or caste based gt'oups in the colleges done by seniors attracting the freshers from 

their own community. 

The Committee also recommends of anonymous survey of the fresher students to verify 

that campus is indeed free,p-ttagging. So that those students who are otherwise scared of 
~,,;, 

reporting the incidents of ragging can do so in this fashion. This would also help the 

college staff to assess from the responses received from the fresher students whether any 

act of ragging is taking place in the institution. 

The committee also recommends for exemplary punishment to the perpetrators of the 

crime so as to deter the others. This strict measure would definitely have the deterring 

effect on the students prd\iided that unlike in the past, ragging laws are seriously and 

sincerely implemented by all its stakeholders. 

The committee recommendations on celebration of fresher's day, campus elections, 

setting up anti ragking cells at various levels, toll free help line number are worth 
\ 

appreciation. We hope that with new guidelines and laws as suggested in Raghavan 

Committee report, ragging will soon be a thing of the past. 
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