
CONSTITUTIONAL CONTOURS OF RIGHT TO 
EDUCATION AND EDUCATIONAL SYSTEM IN 

INDIA 

Thesis Submitted to the University Of North Bengal for 
the award of.the ·negr.ee of Doctor of 

Philos~phy in Law. 

Supervisor 
Dr. B.P Dwivedi 

Professor & Former Head 
Department of Law. 

By 

Pawan Kumar Mishra 

Department of Law, 
University of North Bengal 

Raja Rammohanpur, Darjeeling, PIN.734013 
West Bengal, India 

2008 



STOCKTAKING-2011\ 

• 

2 J fj 9 [J 6 

::!Ji;[il)j 

0 1 SEP 200~ 



Dr. B.P. Dwived,i 

Tel: (0353) 2776307 
2776310 

Fax: (0353) 2699001 

UNIVERSITY OF NORTH BENGAL 
DEPARTMENT OF LAW 

P.O.NORTH BENGAL UNIVERSITY, RAJA RAMMOHUNPUR, 
DIST. DARJEELING, WEST BENGAL, INDIA, PIN-734013 

Professor & Former Head 

CERTIFICATE 

This is to certify that Mr. Pawan Kumar Mishra, has pursued research 

work under my supervision for more than four years and fulfills the 

requirement of the ordinances relating to Doctor of Philosophy of the 

University. He has completed his work and the thesis is ready for 

submission. To the best of my knowledge and belief, the thesis contains 

the original work done by the candidate and it has not been submitted by 

him or any other candidate to this or any other university for any degree 

previously. In habit and character, the candidate is a fit and proper person 

for the Ph.D Degree. 

I recommend submission of this thesis. 

Prof. B.P .Dwivedi 
Superviser 



ACKNOWLEDGEMENT 

This thesis embodies the result of the research pursued under the supervision of Dr. 

B. P. Dwivedi, Professor, Department of Law, University of North Bengal. I take this 

opportunity to express my deep sense of gratitude and respect for him, who kindled in 

me the desire for research. It has been a matter of immense pleasure to me to be 

benefited by his scholarly and erudite guidance. I am deeply grateful to him, who 

despite of his preoccupation took interest tirelessly and gave encouragement at every 

stage. Without his wise and sound consultation tlte study would not have progressed in 

the right direction. It was really an extraordinary experience working under his 

guidance. 

I must also express my gratitude to Dr. Rathin Bandyopadhyay ,Head, Department of 

Law, University of North Bengal for the suggestions and constant encouragement he 

gave me throughout the period wizen the work on the thesis was going on. 

I must also record my thanks and gratitude to my reverend teacher Professor Gangotri 

Chakraborty, Department of Law, North Bengal University for her kind guidance and 

academic patronage. 

I also acknowledge my thanks to Professor Manjula Batra, faculty of Law, Jamia Milia 

Islamia, Delhi and Professor N. S. Bawa, Director, Vivekananda Law School, Delhi 

for their motivation and support. 

I also owe my indebtness to my respected parents who are always there to help me, 

guide me and have been an unfailing reservoir of inspiration and encouragement. 



I also acknowledge my thanks to my brothers Mr. S. K. Mishra , A. K Mishra and the 

whole family for their co-operation and continuous motivation in completion of this 

thesis. 

I am indeed very thankful to my wife, Sujata and daughter Pankhuri who are a 

constant and immeasurable source of inspiration to me for their help and co-operation. 

This research could not have completed without their loving care and encouragement. 

My friends have made useful suggestions and meaningful contributions to the 

preparation of this work as I was struggling to snatch time, amidst a multitude of other 

commitment, to complete the same. I express profound thanks to these countless 

friends for their help. 

Special thanks are extended to Ankur,Munisha and Priyanka for their concern at every 

stage and persistent pursuit, to see that the work is completed and has a peerless 

presentability. 

I also express my sincere thanks to the University of North Bengal-an institution of 

educational excellence in higher education-whose august and vast campus provided 

the infra-structural and logical support for the completion of this work. 

I also extend my gratitude to all the staff of the Law Department, especially library, 

Parliament library, ILL Library etc. for their assistance wltich was of immense value 

during the entire course of my work. 

Department of Law, 

University of North Bengal. 

Date ...... ~ f;;. 9};:. ~ R .~. 
Pawan Kumar Mishra 

11 



CONTENTS 

PAGES 

ACKNOWLEDGEMENT ................................................................ i-ii . 

LIST OF CASES ........................................................................... X-XXV 

CHAPTER I: 

INTRODUCTION ......................................................................... 1-10 

CHAPTER II: 

CONCEPTUAL AND CONSTITUTIONAL FOUNDATION ..................... 11-72 

A: HISTORICAL BACKGROUND .................................................. 11 

(i) British India ...................... ~ ........................................... 13 

(ii) Framing of the Constitution ..................................... ~ ............ 17 

B: DEFINITIONAL CONCEPT ...................................................... 20 

C: OTHERCOUNTRIES .............................................................. 27 

(i) United States of Anierica ................................................. ; 27 

(ii) England ................................... ·.................................. .. 31 

(iii) Canada. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 8 

(iv) Japan ......................... , ................................................ 40 

(v) Pakistan ........................................................................ 44 

(vi} Bangladesh .................................................................... 46 

(vii) Eire............................................................................ 49 

(viii)· Burma......................................................................... 49 

(ix) France .............. ,......................................................... 49 

(x) Czechoslovakia.............................................................. 49 

(xi) Germany ................. ; ..................................................... 49 

(xii) Costa Rica ........................................................ ·............ 50 

(xiii) Nepal......................................................................... 50 

111 



D: INTERNATIONL INSTRUMENTS:............................................... 51 

(i) Universal Declaration Of Human Rights 1948 .................................. .51 

(ii) International Covenant OfEconomic, Social and Cultural Rights 1966 ... 51 

(iii) United Nations Convention on the Rights of the Child 1989 ................. 53 

(iv) The Beijing Declaration and Education 1995 ........................... , ....... 54. 

E: INDIAN FRAMEWORK .............. ; ................................................. 55 

(i) Constitutional Provisions ............................................................ 55 

a. Entries Mentioned In the Union List . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56 

b. Entries Mentioned in the Concurrent List . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57 

c. As Directive Principles of State Policy .................................... 58 

d. Having Flavour ofFundamental Duties .................................. 59 

e. Fundamental Right . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60 

· f. Article 21 - A : Right to Education ...................... ; ................ 60 

g. Education, Minorities and Weaker Sections .............................. 61 

(ii) Education and Right to Life...................................................... 62 

(iii} Education and Right to Equality ................................................... 67 

CHAPTER: lll 

EDUCATION AND RIGHT.OF STUDENTS .......................................... 73-159 

A: SCOPE OF THE RIGHTS ......................................................... 73 

B: ADMISSION .........................................................•............... 74 

(i) Eligibility .......................................... :............................. 74 

(ii) Technical Education ............................................................ 82 

(iii) Legal Education .................................................................. 86 

(iv) Irregularities and Cancellation ................................................ 92 

a. The Effect and Legal Consequences of Irregular Admission......... 94 

b. Compensation or Refund ofAdmission Fee ............ ~ ................. 95 

C: RESERVATION ............................................................. ; ....... 96 

(i) . Scope of Reservation ......................................................... 96 

a. Need and Object ofReservation ................... : ................ 98 

b. Constitutional Provision ............................................. 1 00 

IV 



c. Commissions Appointed to Identify OBC's .......................... 102 

d. . Modem Status of Caste System .................................... 104 

e. Memories of Reservation ............................................. 106 

f. Present Act ............................................................ 1 09 

g. Affirmative Approach ............... : ................................ 111 

(ii) Post graduate Education ................................................... 112 

a. Super Specialty Course............................................ 115 

(iii) Scheduled Caste and Scheduled Tribes................................. 116 

(iv) · Backward Classes ............................................................ 121. 

(v) Non- Resident Indian ................ ~ ..................... :............... 124 

(vi) · Sports-Quota .................................................................. 126. · 

(vii) Government Quota ............................................................ 128 

(viii) Institutional Reservation ..................................................... 130 

D: STUDENTS UNION ................................................ · .................. 133 

1. Modes of Election .......... , .................................................. 140 

11. Frequency and Duration of Election Process .............................. 141 

· 111. Eligibility Criteria for Candidates ..................................... ; ..... 141 

1v. Election and Related Expenditure .................................. ~... ... 142 

v. Code of Conduct............................................................. 142 · 

v1. Grievances Redressal Mechanism ........................................... 145 

v11. Maintaining Law and Order.................................................. 148 

v111. Miscellaneous .................................................................. 149 

E: RAGGING ......................... · .................................................... 149 

CHAPTER IV: 

EDUCATION AND EDUCATIONAL INSTITUTIONS ........................... 160-240 

A: LEGAL OBLIGATION OF EDUCATIONAL 

INSTITUTION .......................... ~ .............................. ·............... 160 

1. Right of Educational Institution ........................... ; . . . . . . . . . . . . . . . . 160 

11. Powers and Duties of Universities ......................................... 161 

111. Legal Duties of Educational Institutions ................. : . . . . . . . . . . . . . . . . 163 

v 



IV. Standard for Liability........................................................ 164 

B: AFFILIATION AND RECOGNITION....................................... 172 

(i) Schools.......................................................................... 174 

a. CBSE Norms for Affiliation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 174 

(ii) Colleges.............................................................................. 178 

a. University Grants Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 179 

b. Association oflndian Universities...................................... 179 . 

c. All India Council for Technical Education ....................... ,.... 179 

d. The Bar Council ofindia............ ... ... ...... .......... ..... ... ...... 180. 

e. Council of Architecture ............................................. ; . . . . 182 

f. Central Council of Indian Medicine.................................... 183 

g. Dental Council of India ....................................... , . . . . . . . . . . . . 183 

h. Indian Medical Council . , .................... ; . . . . . . . . . . . . . . . . . . . . . . . . . .. 183 

1. National Council for Teacher Education............................... 184 

J. Pharmacy Council of India. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 184 

k. Veterinary Council of India. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 184 

(iii) Minority Institutions............................................................... 189 

(a) What Does Minority Mean.................................................... 192 

(b) Right to Management.......................................................... 193 

(c) Right to Belect Teachers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197 

C: GRANTS-IN-AID.;................................................................ 212 

1. UGC Act on Grants in Aid.......................................... 214 

D: ACCREDITATION ................................................. : ... ~........ 222 

1. · Benefits of Accreditation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... 222 

11. National Assessment and Accreditation Council................ 222 

111. National Board of Accreditation.................................. 236 

iv. DOEACC Accreditation............................................ 237 

v. National Board of Examination Accreditation ............... ;.... 237. 

VI 



CHAPTERV: 

PRIVATE EDUCATIONAL INSTITUTIONS AND 

COMMERCIALIZATION OF EDUCATION ....................................... 241-285 

A: RIGHT TO ESTABLISH AND ADMINISTER................................ 241 

(i) Right to set up Educational Institutions is Fundamental Right...... 244 

(ii) Extent Of Government Control Over Private Educational Institutions. 250 

(iii) Autonomy of Unaided Private Schools ; Right to Admission .... ~....... 251 

B: FEES AND CAPITATION FEES ................................................... 252 

1. Component ofFees .................................... ~ ................. 254 

11. UGC Act on Fees ............................................... ~ ......... 256 

111. Capitation Fees ............................................................ 258. 

iv. Current Trend In Fixing Fees ......................................... ; 263 · 

C: COMMERCIALIZATION AND CORRUPTION ................................. 265 

D: PROFESSIONAL COLLEGES...................................................... 274 

CHAPTER VI: 

EDUCATION AND EXAMINATION SYSTEM .................................... 286-323 

A: ATTENDENCE ........................................................................ 286 

1. UGC on Attendance .. . .. . .. .. .. . .. .. . .. .. .. .. .. .. .. . .. • .. .. .. .. .. .. .. . .. 287 

11. BCI on Attendance...................................................... 288 

B: MAINTENANCE OF DISCIPLINE ....... : ........................................ 293 

C: UNFAIR MEANS AND MALPRACTICES .................................... ~ .. 300 

D: CANCELLATION OF EXAMINATION AND REMEDY ..................... 308 

1. Remedy Under Consumer Forum ....................................... 313 

E: RE-VALUATION OF ANSWER SCRIPTS.................................... 314 

F: GRACE MARKS ..................................................................... 321 

CHAPTER VII: 

EDUCATION AND TEACHERS...................................................... 324-383 

A: ELIGIBLITY AND APPOINTMENT ............................................. 326 

vii 



1. Eligibility to teach ...................................................... 329 

11. Principal .......................... : ....................................... 330 

111. Professor ................................................................ 330 

1v. Reader.................................................................. 331 

v. Lecturer .................................................................. 331 

B: IMPROVEMENT OF SERVICE 

CONDITIONS ....................................................................... . 339 

339 

344 

(i) Pay Scale and Perks ....... : ............................................. . 

(ii) Promotion ....................................................... ~ ............. . 

a. UGC Regulation on Promotion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 344 

b. Lecturer(Senior Scale)............................................. 345 

c. Lecturer (Selection Grade).. . .. .. .. .. .. .. .. . . .. .. .. .. . .. .. .... . .. . 345 

d. Reader ( Promotion ) ......... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346 

e. Professor (Promotion) .............................................. 346. 

f. Selection Committee Recommended By UGC in Private 

College .................................................................. 349 

1. Lecture In Private College.................................. 350 

2. For the Post of Reader ....................................... 350 

3. For the Post of Professor................................. 350 

4. For the Post of Principal ................................... ~351 

C: TERMINATION ............ : .................................................. · ......... 355 

D: ACCOUNTABLITY... ... ..... . ... . .............. ... ............ ... ... ...... ...... ... 360 · 

1. Self Appraisal ofTeachers ............................................ :....... 361 

11. Students Assessment of Teachers ............................................. 362 

111. Maintaince of Attendance Registers .......................................... 362 

IV. Implementation ............. : .................................................... 363 

v. Generation of Appropriate Environment. .................. :................. 364 

CHAPTER VIII: 

EPILOGUE .................................................................................. 367-383 

viii 



BIBLIOGRAPHY: 

A. PRIMARY SOURCES ...................................................................... 384 

i. Acts, Statutes and Covenants ......................................................... .384 

ii. Debates ................................................................................. 385 

iii. Reports ................................................................................. ·385 

B: SECONDARY SOURCES ................................. : ............................. .386 

1. Books .............................................................................. 386 

ii. Articles .................. ~ ................................................ :........ 387 

111. Journals ............................ ·................................................ 390 

1v. Magazines ........................................................................ 391 

v. Newspapers ........................................................................ 391 

vi Websites...... ...... ...... ... . .............. ... ... . ........... ... ...... ...... ... 391. 

lX 



TABLE OF CASES 

A.V Chandel v. Delhi University , AIR 1978 Del. 308 

Aarti Gupta v~ State of Punjab ,AIR 1988 SC 481 

Abhay Kumar Yadav v. Srinivasan , AIR 1981 Del. 381 

Agarwal v. State of Chattisgarh, Air 2004 Chh.1 

Ahmedabad Municipal Corporation v N.R. Thkor, AIR 2000 SC 

114 

Ahmedabad St. Xaviers College Society v. State of Gujrat, AIR 

1974SC 1389 

Ajay Bansal v. Bangalore University , AIR 1990 kant 225 

. Ajay Hasia v. Khalid Mujib AIR 1981 SC 487 

Ajay Kumar v. State of Bihar, AIR 1994 SCW 2515 

Ajay Kumar v. State of Bihar , UJ ( SC) 1994 (2) 6891 

Akash Bhandari v. Jai Narayan Vyas University, AIR 2004 Raj. 

243 

Akil Bhartiya Shoshit Karamchari Sangh (Riy) v. Union Of India, Air 

1981 sc 298 

Akillesh Luniani v. Principal , C. R Reddy Autonomous College , 

Eluru , AIR 2001 A.P.86 

Aldo Maria Petroni v. E. E. Kesavan, AIR 1965 Ker. 75 

All Saint High School v. Government of A.P AIR 1980 SC 1042 

X 

133 

78 

296 

85 

79 

359 

315 

82 

78 

112 

317 

98 

290 

198 

200,205 



Amitha v. Sate of Andhra Pradesh , Air 2001 A.P.236 

Anil Kumar Sheel v. The Principal , Madan Mohan Mlviya 

Engineering College , Air 1991 All 120 

Anil v.Dean .Govt. Medical College, Nagpur AIR 1985 Born. 153 

Anirudh Chatterjee v. State of Jharkhand AIR 2004 Jhar. 111 

Anjuman Education Trust v. State of Gujrat , AIR 2003 Guj 77 

Ankur Aggarwal v State of M.P., AIR 2000 M. P 310 

Anupam Gupta v. Secy Medical Health Lucknow ,Air 1992 All 3 

Apeejay School v. M. K Singal ,II (200) CPJ. 102 

Arpan Gupta v. Board of Governors of Regional Engineering 

College , Kurukshetra, AIR 1997 P$H 61 

Arti Gupta v. State of Punjab ,Air a988 SC 481 

Arti Sharma v. Punjab University, Air 2000 P$H 142 

Aruna Roy v. Union Of India AIR 2002 SC 3176 

Arupadaiveedu Medical College v. Pondicherry University AIR 2002 

MAD 366 

Ashok Kumar Thakur v. Union of India ,2007 (4) SCC 397 , April 

2008 

Ashutosh Bharati $ others v. Rithand Salved Education Foundation 

. (regd) and others . Wp © no. 19809/2004 

Atul Kumar v. M.LS University , Udaipur ,Air 2002 Raj. 50 

Azeez Basha v. Union of India, AIR 1968 SC 662 

B. Jayalkhani v. Aligarh Muslim University, AIR 1994 A.P.197 

XI 

95 

150,297 

114 

86 

219 

270 

117 

95 

186 

78 

307 

26 

187 

110 

291 

93 

184 

92 



B.H.U v. Vikash jain AIR 1998 All. 324. 

B.H.U v. Rohini Singh , AIR 20000 All. 265 

B.N Moudal v. Vidyasagar University , AIR 1999 Cal. 283 

· B.P Singh v. Haryana Agriculture University, AIR 1994 7659 

Babitha Nugala v. Vikram University ,E.T Cell, AIR 1999 kant 182 

Sadri Vishal Tewari v. Secy Non-Collegiate Education, AIR 2004 

MP121 

Balaji v. State of Mysore , AIR 1963 SC. 649 

Baldev Raj Sharma v. Bar Council Of India, AIR 1989 SC 1541 

Banaras Hindu University v. M. N Pandita, UJ (SC) 1994 (2) 634 

·. Bandhua Mukti Morcha v Union of India AIR 1984 SC 802 

Bapuji Education Association v. State AIR 1986 kant 119 

Barahampur Diocesau Catholic School Managing Community v. 

State of Orissa, AIR 1993 ori 93 

Bhartiya Veterinary Edu. Society Barigalore v. State, AIR 1988 

kant293 

Bhupendera Singh v . Saba Farid University of Health Sciences , 

Air 2001 P$h 103 

Bhuwan Chandra Biswal v. Kumaon University , AIR 2006 u•chal 9 

Bihar SChool Examination Board v. S. C Sinha , AIR 1970 SC 1269 

Bihar School Examination Board v. Subahsh Chandra , Air 1970 

sc 1269 

Bihar State Mad rasa Board v. Anjuman Ahia Hackes , 1994 Supp 

(2) sec 509 

xii 

305 

79,95 

319 

342 

306 

312 

120,122 

289 ·. 

353 

63 

63 

192 

185 

322 

137 

312 

303 

359 



Biswajit Sinha v. Dibrugarh University , AIR 1991 Gau 27 

Brinder nath v. UNiversity of Jammu , (1995) Ill CPJ 464 (J$K) 

CBSE v. P. Sunil Kumar I (1998) 5 sec 377 

Chairman, Board of Exam v M.A kader ,(1997) II CPJ 49 

Chan Mouga Sowndaram C v. AIIMS AIR 1996 Del. 308 

Chetna Sharma v. Union territory Chandigarh AIR 1992P$H 109 

Chiranjit Lalv. Union of India , AIR 1951 SC 42 

Chitralekha v.State of Mysore ,Air 1964SC 1823 

Commissioner of Expenditure Tax v. Mrs. Manorma Sarabhai, AIR· 

1963, Guj. 166 

Council of Higher Secondary Education v. Dyuti Prakash Das, AIR 

1994 sc 594 

D. Neelima v. Dean ,P. G Studies A. P Agi University, AIR 1993 

A.P.229 

D. Sridevi v. A.P Agriculture University, AIR 1993 A.P. 123 

D.A.V College v. State of Punjab , AIR 1971 SC 1737 

D.A.V. College Management Committeev. State of Bihar, AIR 

2000 pat 285 

D.N Chanchala v. State of Mysore , AIR , 1997 SC 1763 

D.P .. Joshi v. State of Madhya Bharat, AIR 1955 Sc 334 

Debadatta Singh DEO v. Berhampur University, AIR 1988 Ori 156 

Deepak Kr. Singh v. Vice- Chancellor ,BHU ,AIR 1996 All320 

Xlll 

335 

314 

174 

313 

132 

127 

70 

123 

247 

321· 

119 

119 

196 

271 

131 

275 

302 

133 



DEEPAk Kr. Singh v. Vice- Chancellor ,BHU ,AIR 1998 All145 

Dental Council of India v. Subhart KKB Charitable Trust AIR 2001 

sc 2151 

Dharamvir Singh Tomar v Administrator , Delhi administration , AIR 

1991 sc 1924 

Dinesh Kumar v. Motilal Nehru Medical College , Allahabad , Air 

. 1986 sc 2396 

Dr. Anarati Deendayal v. convener , EMACET Examination 

Hyderabad, Air 1999 A.P138 

Dr. Anil v. The Dean , Indira Gandhi Medical Education and 

Research (1997)6scc 283 

Dr. B.K Agarwal v. State of U.P 1995 SCW 800 

Dr. Bharat Sarad Kulkarni v. State of Maharashtra , Air 2001 Born. 7 

Dr. Chanemouga soundram C v. All MS. AIR 1996 All 291 

Dr. Gaurav Khanna v. Secretary Kamala Nehru Memorial Hospital 

. , Air 2001 All. 201 

Dr. M. S Madhal v. S.D Halegkar, (1993) 3 SCC 591 

Dr. Naarayan Swamy v. State Of Mysore , AIR 1968 . Mys. 189 

Dr. Rupali Dhruv Haukra v. College of Physicians and Surgeons 

AIR 2001 born 354 

Dr. Suman Agarwal v. Vice-chancellor , 1996 Sew 575 

Dr. Veena Gupta v. Universityu of DELhi , Air 1994 Del. 108 

Esthar Kanitha v. State of Tamil Nadu AIR 1992 Mad. 359 

Faculty Asson. Post Graduate Medical Education and Research v 

UOI AIR, 1993 P & H 46 

XIV 

85 

188 

352 

132 

311 

114 

355 

79 

85 

79 

335 

129 

79 

355 

76,269 

123 

114 



Fatch Kumari Sisodia v. State of Rajasthan, AIR 1997 Raj191 

Francis C. Musllin v. Administrator ,Union Territory of Delhi, AIR 

1981 sc 746 

Francis John v. Director of Education , AIR 1990 SC 423 

Gandhi Faiz -e-arn Colege v .. University of Agra , AIR 1975 

. Gopal Krishan Sharma v. State of Rajasthan (1993) 2 SCC 375 

Gopinath Panda v State of Orissa , Air 2000 Ori 17 

GOV. coun K.M Ins. Of Oncology v Pandurang, Air 1993 SC 302 

Govt of A.P.V.J.B. Educational Society, Hyderabad, AIR 1998 A.. 

P400 

Gram Vikash Shikaham Prasarak Mandai v. State of Mharashtra , 

AIR 2000 Born 437 

Gurdeep Singh v. State of J$K ;AIR 1993 SC2638 

H.P Sisodia v. Union of India AIR 1999 Raj. 284 

Hari Prasad v. Dean Topiwala National Medical College Air 1989 

Born. 281 

Harinder Kr. V. Punjab School Examination Board , AIR 1988 P$H 

244 

Harishankar Viswakarma v. Board of Secondary education , MP 

AIR 2004 MP 

Harsmeep Sirigh Kang v. Punjab University AIR 1990 P$H 329 

Haryana State Adhyapak Sangh v State of Haryana, AIR 1990 SC 

968 

lnder Prakash v~ Dy. Cammer Delhi Air 1979 Del87 

XV 

316 

62 

358. 

195,205 

339 

187 

357 

185 

59 

126 

77 

84,131 

310 

312 

126. 

340 

83 



Indira Sahney v. Union of India AIR 1993 SC 575 

Institute of Human Resources Development and others v T.R. 

Ramesh kumar , (1995)4 SCC 210 

Islamic Academy of Education $ others v. State of Karnataka 2003 

(6) sec (697) 

Jagat Narayan Gupta v. Punjab University , AIR 1990 P$H 84 

Jagdish Saran v. Union of India , AIR 1980 SC 802 

K. Madhwi v. Uni. Of health Sciences Gunadala, Air 1995 A.P 159 

K. Shekar v. lnduramma, AIR 2002 SC 1230 

K.B Gopal v: Jharkhand CECE. Board AIR 2004 Jhar. 110 

K.C Vasant kumar v. State of Karnataka ; AIR 1985 . SC 1495 

K.P Jeyapaul asau v. MGR Medical University ,AIR 1999 Mad 387 

K.S. Bhai v. Maharashtra . AIR 2002 SC 444 

· Kathi Ranning v, State of Saurastra AIR 1952 SC 123 

Kiran Sisodia v. Jiwaji University I Gwalior I AIR 1994. M.P. 205 

Ku. R. Shubha Sangeetha v. Rajeev Gandhi University of Health 

Sciences I AIR 1999 kant 49 

Kumari Rani Swati Monalisa v. Chairman Councilof Higher 

Secondary Education$ another I AIR 2006 ori 112 

L.D Dharamnekar v. Manageent of Vishva Bharat SEVA Samiti I 

AIR 2001 SC 2836 

Lily Kurian v. St. Lawins I Air 1979 Sc 52 

. M.S. Board of Secondary and Higher Education v. Am it , AIR 2002 

sc 2686 

xvi 

114112011211123 

283 

1091263 

315 

131 

84 

338 

85 

120 

318 

80 

69 

. 3041308 

317 

311 

359 

322 



Mahabir Singh Chawla v. Punjab University I AIR 1997 SC 788 

Maharashtra SBOS and HS Education v. paritosh I AIR 1984 SC 

1545 

Managing Board of Mil Talini Mission v. State of Bihar (1984) 4 

sec 5oo 

Mangalbhai A Patel v. Gujrat University I AIR 1991 Guj. 59 

Manidul Dhar v. Union of India I AIR 2005 SC 667 

· Manoj Narayan Gupta v. Punjab University I AIR 1990 P$H 84 

Mary Neen D Cunha v. State of Tamil Nadu AIR 2001 Mad.42 

Mauhish Singhvi v JNV University I Jodhpur I Air 2000 Raj. 383 

Md. Obaidulla v. Bihar Intermediate Education Council I AIR 2002 

Jhar46 

Md. Tufail Khan v. Director of Govt. Education I U.P.1 Air 1999 All 

95 

Modern School v. Union Of India I Air 2004 Sc. 2236 

. Mohammed Yaqub v. Vice- Chancellor AMU .AIR2002 All 245 

Mohini Jain v. State of karnataka I AIR 1992 SC 1858 

Mrinal Joshi v. State of Rajasthan I AIR 2002 Raj. 312 

N.M Prasad v. Director Sri Jayadev Institute of Cardiology Air 1994 

kant 309 

Nachana Ashiwani Shivram v. State of Maharashtra AIR 1998 

Bom.1 

Natioanl federation SNFC(phy) Teachers Asson v. Union of India I 

AIR 1993 Sc 369 

xvn 

132 

316 

191 

316 

85 

314 

79 

318 

312 

305 

2651271 1272 

291 

24163171 11241 

25912751276, 

291 

114 

83 

340 



Nidamitri v . State of Maharashtra AIR 1986 SC 1362 

Nivedita v. State Air 1981 M.P 129 

North Coorg Higher Education Society v. State of Karnataka Air 

1996 kant 301 

P. K. Goel v. U. P Medical Counsel., AIR 1992 SC 1475 

P. Padmanabhan nair v. Director of Eduction , Air 1991 ker 199 

P. Tulsi Das v. Govt. of AP , AIR 2003 SC 43 

P. V. Varman v. Punjab Agri University , AIR 1994 SC 83 

P.A lnamdar v. State of Maharashtra I ( 2005) 6 sec 557 

P.A. lnamdar $others v. State of Mharashtra 2005(6)SCC 537 

P.Meerakutty v. State AIR 1992. Ker. 273 

P.S Naga Raju v. Bangalore University AIR 1999 Kant 438 

P.Umesh Rao v Bangalore University, AIR 190 NOC 151 kant 

P.V.G. Raju v. Commissioner of Expenditure, ITR (1972) 86, 267. 

A.P 

Paramveer Simgh v.Punjab University ;AIR 2000 P$H 291 

Pariwal Roy v. AIIMS ;AIR 1996 Del 335 

Patiram Singh Yadav v. Principal Govt. polytechnic, AIR 1990 

M.P129 

Pavai Ammal Vaiyapuri Education Trust v. Govt. of Tamil Nadu., 

AIR 1995 SC 63 

Peerzada Ahmad Saleem Khan v. V. C AMU AIR 1982 All 76 

XVlll 

84 

117 

176,218 

132 

352 

338 

356 

108,273 

108,273 

123 

77. 

309 

246 

128 

125 

309. 

75 

297 



· Pradeep Jain v. Union of India )1984) 3 SCC 

Prahabasish Majumdar v. Tripura , AIR 2003 Gau 4 

Pramila Kumari v. State of Bihar, AIR 1994 pat.1 

Prashant Srivastava v. CBSE .AIR 2001 Del. 28 

Praveen Singh v. State of Punjab AIR 2001 SC 152 

Preeti Srivastava v. State of M.P, AIR 1999 SC. 2894 

Prem Prakash Kaluniiya v. Punjab university AIR 1972 SC 1408 

·Principal. Govt Nutan Higher Sec. School v. Deepak Pandiya .II 

(2001 )CPj 71 ( Raj ) 

Priyanka pandey v. Secretary Board of Secondary Education, M.P 

and Another AIR 2007 MP 237 

R. Ram Singh v. AU College of Engineering ;AIR 1994 a.p 308 

R. S. Hedge v. Registrar. R.G. University· of Health Sciences AIR 

2003 kant 22 

R. Senthikumar v. The Director of Technical Education and Others 

1996, writ LR 16 ( mad) 

R.R Trivedi EduTrust v. State of Gujrat, AIR 2003 Guj 240 

R.S . Sangeetha v. R.G University of Health Sciences AIR 1999 

kant 49 

Raghunath Dwivedi v. the Vice -Chancellor , University of 

Allahabad , AIR 1996 All 52 

Rajendera Chopra v. University of Rajasthan , AIR 2002 Raj 245 

Rajendera Kumar Madkari v. University Of Bombay , AIR 1991 

Born 126 

xix 

71,84,118,130 

81 

269 

80· 

81 

77,115 

303 

95 

319 

127. 

188 

94 

218 

319 

134 

299 

315 ·. 



Rajesh nandeo v. Awadesh Pratap Singh Vishwavidyalaya.Rewa 

AIR 1988 M.P 139 

Rajkumar v. State Board of Technical Education, AIR 1991 , P$H 

Ram Chandra Tandi v. State AIR 1994 ori 228 

Ram Janam Ram v. Kui-Sachiv, Allahabad University, AIR 1991 

kant 169 

Ram Kumar v. State of U.P, AIR 1994 All. 91 

Ram sukh v State of Rajasthan , Air 1990 SC592 

Rashmi shrinivastava v. Vikram University, AIR 1995 SC 1694 

Re Kerela Education Bill ,(1959) SCR 1995 

Rebhuraman v. Mahatama Gandhi Univ~rsity, AIR 1999 ,ker 91 

Registrar, Madurai university v. SCDR Commission , AIR 2000 

Mad 222 

Rehbhraman v. M.G university, AIR, 1999 ker 91 

Rev. Bishop S. K . Patro v. State of Bihar , AIR 1970 SC 259 

Rev. father v. State of Bihar , AIR 1969 SC 465 

· Rev. Father Prost v. State of Bihar, AIR 1969 SC 465 

. Rupali Sandi v. State of M.P, AIR 1994 M.P.103 

S M Bawankar v. CHIEf Officer, Municipal council, AIR, 1999 SC 

1964 

S. Jeeva v. Shree S.A College , AIR 2000 Mad 437 

S.m College chandarani v. State of U. PAir 2005 All126 

XX 

76,89 

321 

217 

310 

120,124 

336 

353,355. 

194,197,219,244 

316,319 

313 

316,319 

195 

219 

198 

76 

354 

298 

137 



S.M.C Students Parents Asson. V. Union Of India , Air 2001 kant 

457 

S.N.Singh v. University of Delhi, 106 (2003) OCT 329 (DB) 

SA Sidiqui v. M Wajid Khan, AIR 1999 SC 604 

Sagitha G. v. Secretary to the Govt. of India Ministry of External 

Affairs AIR 1994 Mad 204 

Sakila Begum v. Nllt Ltd. , I (2003) CPJ .297 (WB) 

Sanchalakshari v Vijaykumar Raghubir prasad mehta AIR 1999 

sc 578 

Sandeep Kumar v. State of Punjab ;AIR 2000 P$H 155 

Santan Gaud a v. Berhampur University , AIR 1990 SC 1075 

Sapore Jacob v. State of Kerela ,AIR 1993 Ker. 75 

Sardar patel University v. Minai R. joi , Air 2002 Guj13 

Sathyavan kottara K. Kara v. State of Kerela , AIR 1997 Ker 133 

State of M.Pv. Nivedita Jain. Air 1981 SC 2045 

Satte of Madras v. Chamkaran Darairajan , Air 1951 SC 226 

Satyavan v. kerela , (1997), KL T 130 

Savita v. State of Haryana, Air 1993 P$H 262 

Sheodhai Prasad Sah v. Bihar, AIR 1990 pat 196 

Shiv Bahadur Singh v. Ranchi University , Air 2001 Jhar 62 

Shiv Shankar taller v. Mysore University , Air 1991 kant 169 

Shradendu Shushan v. Nag pur University , AIR 1988. SC 335 

xxi 

.t 

258 

289 

355 

125 

96 

357 

128 

90,92 

120 

306 

135,298. 

117 

117 

135 

130 

314 

.f"1 80 

310 

352. 



Sidhrajbhai v. State AIR 1963 SC 540 

Sodan Singh $ Others v. New Delhi Municipal Committee $ others 

(1989) 4 sec 155 

Sojan Francis v. MG University , AIR 2003 Ker. 290 

SRI Teja Educational Society v. A. P State Council of Higher 

Education, AIR 2002 A.P. 357 

St. Mark , NTR GMKN and MR B. Ed College v Govt. of A. P , AIR 

2001 A.P 433 

St. Stephen College v. Delhi University, AIR 1992 Sc 1630 

St. Xavier College v. State Of Gujrat, AIR 1975 SC 1389 

State of Bihar v. B.S workshop spl. Federation , UJ(sc) 1993 , 1561 

State of Bombay v. R.M.D Chamarbangwala, AIR 1957 SC 699 

State of Bombay v. R.M.D.C, AIR 1957 SC 699 

State of H.P v H.P State Recognized and Aided School Managing 

Committee (1995) 4 SCC 507 

State of Himachal Pradesh v. A parent of students of Medical 

College Shimla , AIR 1985 Sc91 0 

State of Kerla v. N.M Thomas. Air1976 SC 490 

State of Kerela v. Very Rev. Mother Provincial , Air 1971 SC 2082 

State of M. P v. Nivedita Jain , AIR 1982 SC 2045 

State of Madras v. SC Darairajan , AIR 1951 SC 226 

State of Maharashtra v. Manubhai P .. Vas hi $ others AIR 1996 SC .1 

State of maharashtra v. Prabhu, AIR ( 1994) 2 SCC 481 

XXll 

203 

247 

298 

187 

188 

219. 

187,190,196 

339 

244 

267 

341 

151 

120 

194,199,204 

78,117 

117,193 

89 

356 



State of MP v. Pramod bhaitiya, (1993)1 SCC 359 

State of Rajasthan v. Shyam lal joshi, AIR 1994 SC1409 

State of Rajasthan v. Ashok Kumar , AIR 1989 SC 177 

State of Rajasthan v. Bhupendera Singh, AIR 2002 Raj. 224 

State ofT. N . V St. Jseph Teachers Training Institute , (1991 )3 Sc 

87 

State of U.P v. Pradeep Tandon ,AIR 1975 SC 503 

Sudeep Kumar v. Vikram University Ujjain , AIR 1990 ,MP 110 

Sujan Frances v. M.S University , AIR 2003 . Ker 290 

Sumeeta Agarwal v.State of Haryana, AIR 2000 SC 1058 

Sunil v. Bombay Municipal Corp. AIR 1987 SC125 

Surjit Panigrahi v.Sikkim Govt,. Law College, AIR 2002 Sikkim 4 

Sushi! Kumar v. M. D University of Rothak , AIR 2000 P$H 72 

T.Devdasan v. Union Of India ,Air 1964 SC 179 

T.M.A Pai Foundation v. state ofkarnataka AIR 2003 SC 355 

Thapar Institute of Engg. And Technology v. Gagandeep SHArma, 

AIR 2001 , SC 3676 . 

·The Commissioner and Secretary to Govt Higher Education 

department v. Jaya Gokul Education , AIR 1998 Ker 167 

The Principal v. The Presiding Officer , Air 1978 , SC 344 

The Tripura Guardian Forum v. State of Tripura AIR 1993 Gau . 68 

XXlll 

339. 

336 

131 

91 

190 

131 

309 

298 

337 

84 

291 

298 

99,120 

25,57,60, 160,192 
206,219,242,249, . 

263,285 

293. 

186 

173 

. 129 



TK Ahmed v. Director of Govt. Exam , AIR 1994 Mad 188 

Tripathi Dhalla v. Indira Gandhi National Unhiversity, AIR 2003 Del 

282 

·. Trlok Nath v. State of J$K AIR 1967 SC 1283 

Udai Bhan Singh v. State of U.P, AIR 1994 SC 1603 

Umendera Sahu v. Secy. Exam Committee , AIR 1994 All 358 

University of Calcutta v. Pitbaram Chakraborty, AIR 1998 CAL. 196 

University of Delhi v Ram Nath, AIR 1963 SC 1873 

University of Delhi v. Raj Singh , AIR 1995 SC 336 

University of Delhi v. Ram nath , AIR 1964, SC 1873 

·University of Jammu v Brirder nath , AIR 2000 J$k 93 

University of Kerela v. Counsel Of Principals of Colleges ,SLP No. 

24295 of 2006 

University of Kerela v. E. K Muralidharan, AIR 2000 KER 165 

Unnikrishanan J.P. v. State of Karnataka (1993) 1 SCC 645 

Veena Mahajan v. CBSE , AIR 1994 SC 733 

. Veermit Singh v. Punjab AIR 2002 P$H 236 

Vidyaranya Education Society , koppolu v Director of school 

education, AIR 1995 A.P 295 

Vijay Kr. GOEL v. University of Delhi , AIR 1979 , Sc 1518 

XXIV 

305. 

94 

123 

337 

304 

128 

25,259 

335 

365 

313 

155 

318 

25,60,66,75,84,90. 
124,172,178,247, 
249,260,261,266, 

275,276 

305 

156 

267 

297 



Vijay Kr. V. stateof punjab , AIR 1994 SC 265 

Vikash Jagdish Shivpuria v. Devi Ahillya VishVishwavidalaya ,AIR 

2000 M.P. 53 

Vishwa Jagriri Mission through President v. Central Government 

through Cabinet Secretary , (2001) 6 SCC 577 

Viveeta Mahajan v. Cen. Board of Sec. Education ,AIR 1994 Sc 

733 

Wiscousin v. Yoder 32.Led 15: 406 US 205 (1971) 

Yumush Ali SHA v. Mohd. A Kalam , AIR 1999 SC 1377 

XXV 

341 

95 . 

150 

304 

26 

359 



CHAPTER: I 

INTRODUCTION 

• 



CHAPTER: I 

INTRODUCTION 

"Where the mind is without fear and the head is held high, 

Where knowledge is free, 

Where the world has not been broken up into fragments 

by narrow domestic walls, 

Where the words come from the depth of truth, 

Where tireless striving stretches its arms towards perfection, 

Where the clear stream of reason has not lost its way 

into the dreary desert sand of dead habit, 

Where the mind is led forward by thee .... 

Into that heaven of freedom, my father led my country 

awake." 

- Rabindranathan Tagore 

Education is a primary need of every human being and literacy is an indispensable tool 

for this purpose. We have to recognise that the aspiration and hopes for the people of our 

countries depend on the provision of appropriate systems of education. The great 

problem of poverty, ignorance and disease can be addressed effectively only if we 

succeed in our programmes for education and literacy. An ancient Chinese saying comes 

to mind: 

"If you are thinking of one year, plant rice. 

If you are thinking of a decade, plant trees, 

If you are thinking of a century, educate 

the people." 

Today in many countries the right to education is a fundamental right. The issue therefore 

is how to provide education to all. A UNESCO Documents of 1972 bearing the title 

'Learning To Be' had mentioned: 

"If we admit that education is and will be more 

and more a primordial need for each individual, 
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then not only must we develop, enrich and 

multiply the school and the university, we must 

also transcend it by broadening the educational 

function to the dimensions of society as a 

whole." 

While education continues to be concerned essential with individual development, its 

approach to this fundamental tasks is now conditioned by societal concerns which have 

acquired a new importance. Social relevance can be established only through an iterative 

and interactive process between society and educational institutions. In this fast changing 

world, dynamism and innovation are fundamental to progress. We should be prepared to 

think far ahead to ensure that the educational system continuously responds to the true 

needs of the society that is evolving, so that it can serve the objective of the human 

advancement, progress, prosperity and happiness. Social scientists and economists now 

fully acknowledge the strong impact of education on development sectors like health, 

nutrition, and child-care. 

Conversely, education system, to be effective, require a holistic approach: incorporating 

attention towards improved levels of nutrition, health-care and social attitudes. There is a 

basic complementarities between these sectors. The linkages need to be fostered and the 

convergence, of a variety of delivery mechanisms for public good, needs to be 

intensified. 

Education is a basic human rights and is the foundation of a free and fulfilled life. Its 

need and importance has long been emphasized in the recent past since when the 

countries have found a common platform in United Nations, numerous Covenants and the 

Treaties have powerfully and unambiguously expressed the relevance of education and 

have set a goal for them, viz. "Education for All", education is now being visioned as a 

human right and an instrument of social change. It is the single-most vital element in 

combating poverty, empowering women, safeguarding children from exploitative and 

hazardous labour, promoting human rights and democracy and protecting the 

environment. Education as an economic rights necessitates and adoption of schooling to 

facilitating subsequent economic self-sufficiency through employment or self 
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employment. Integration of economic, social, cultural and political facets of education is 

facilitated by the indivisibility and interrelations of human rights. 

Education is undoubtedly the key platform for picking up and developing skills and 

enhancing the productive capacities of a person. Knowledge acquired through education 

is fast becoming the basic resource for the development of every society. As, a resource, 

academic learning and skill training are two sides of the education. 

The need of one Indian cannot be generalized as those of another. For one Indian, college 

education may be the ticket to a white-collar job, while for another learning how to grow 

high-yielding maize may be the answer. The growing demand for specialization has 

resulted in the mushrooming of institute tailor made to suit the changing needs of 

students. Students, especially children, in recent years have been adequately encouraged 

in India to take to studying and attending schools by bringing into effect relevant legal 

provisions. In this backdrop an important question is: who is a Literate? For the purpose 

of Census 2001, a person aged 7 and above, and can both read and write with 

understanding in any language is treated as literate. In the census prior to 1991, children 

below 5 years of age were necessarily treated as illiterates. Any formal education or 

minimum educational standard is not necessary to be considered literate. Literacy is an 

important component of Human Rights issues. Article 26 of the Universal Declaration of 

Human Rights declares: 

"Everyone has the right to education. Education shall be free, at least in the 

elementary and fundamental stages. Elementary education shall be compulsory. 

Technical and Professional education shall be generally available and higher education 

and higher education shall be equally accessible to all on the basis of merit." 

When we talk about education process or system, it can be visualized in the form of a 

triangle beginning with the foundation of general school education and narrowing 

towards the completion of the process in highly focused and specialized doctoral studies. 

Education is divided into pre-primary, primary, middle (or intermediate), secondary (or 

high school), and higher levels. Primary school includes children of ages six to eleven, 

children attend classes one through five. Middle school students aged eleven through 
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fourteen attend classes six through eight, and high school students aged fourteen through 

seventeen are enrolled in classes nine through twelve. Higher education includes 

technical schools, colleges and universities. 

Education has been the pursuit of human being from the beginning of the 

civilization. It has obtained various facets and at times different directions and 

dimensions. Historically from one aspect the education relates to the process of learning 

and from the other aspects it relates to the imparting of education. This obviously takes 

stock of the problems into two broad categories- the teachers other than the students. 

Further more, education does not confine its continuance to the literacy but it is 

expounded and expanded at various levels and layers. Education starts from the learning 

of alphabets to the higher and more higher levels. These dimensions of education are 

subject matter of the present study. When we talk about different levels of education it 

necessarily necessitates the need and growth of different levels of educational institutions 

beginning from the primary levels upto the universities and centers of research and 

advanced ·research. The problem here arises that who will undertake to establish, finance 

and manage such a large number of enormous institutions catering to the proportionate 

need of problems. This is a question of great constitutional, social and individual 

importance. This issue and the other related issue have been discussed and the answer of 

that question may be found in the present work. 

·The Indian education system has although undergone a tremendous 

transformation from an elite system, nurtured by colonial roots to a mass system attempt 

to meet the demand of a vibrant democracy, it is continued to be considered as a social 

service rather than a trade service. Learning is considered an excellence of wealth that 

none can destroy and which cannot be attained by chance. It must be sought for with 

ardour and pursued with diligence. The relation between teachers (Gurus) and the pupils 

(Shishya) are considered as sacred and teacher has been given a respectable status in the 

society after mother and father. The education system in India passed through 3 main eras 

viz. i) Gurukul era, (ii) British era and (iii) Independence era. 

The study of education in the perspective of the individual and the state brings in focus 

the evaluation of the historical development of its different aspect, what we achieved in 
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India today, and what is needed to reform it in the third millennium. It is undenying fact 

that education as a branch of knowledge was much developed first in the world in 

different branches, a brief mention of the situation prevailing in ancient India may be 

found here. The British period heralded the door of the modem system of education as 

early as possible in 1813 and it got impetus with the establishment of three universities in 

India, based on the model of London University. The study of these aspects becomes 

necessary in order to evaluate the introduction and growth of a system which was alien to 

the Indian subcontinent and its contribution to the different aspects of social, political and 

national life. The Indian leaders during the freedom struggle were conscious of the need 

of education and demand of uniform education system though a task difficult to be 

achieved was constantly made since 1895. 

India became independent with its people illiterate starving and striving for equal 

opportunities. The spirit of its people and their need were elaborately discussed in the 

Constituent Assembly in detail. The present work will throw a light on the realization and 

the aspiration of the people by the framers of our Constitution, and their constraint 

enability to declare the right to education as a fundamental right. 

The concept of right to education does not lend itself to easy definition. The difficulty 

arises out of the fact that this concept is not a unitary concept but a multidimensional 

concept, amenable more for enumeration rather than definition. But a right without 

definition is right without protection. Therefore it becomes necessary to define the right 

to education in such a way that it may cover all the aspects of the right. In order to arrive 

at an appropriate definition, it becomes necessary to analyse various definitions given by 

contemporary scholars. Whether there is coherence and continuity amongst such 

definition? Is it possible to evolve a conspectus out of these definitions? Is there any 

definition which aptly covers all aspects of education? The present work makes an 

attempt to study and analyse the definition of education given by eminent scholars and 

tries to evolve a comprehensive definition. In considering the emergence of right to 

education in India, it becomes necessary to look into other Constitutions of the world. 

Although the right to education is not found as an independent fundamental right in many 

modem Constitution, but it is not true to say that the right is not protected. The Universal 
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Declaration of Human Rights 1948, proclaimed the international standard of human right 

and it is the first international document which expressly declares the right to education 

as an important independent right. It is therefore necessary to look into the Universal 

Declaration and other international and developments so that the right in our country may 

be raised to the international standard. 

At the dawn of the Constitution down to the third decade thereafter the judiciary in India 

adopted a go slow attitude in view of the primary responsibility imposed by the 

Constitution to realise the directive principles relating to the right to education. Apathy 

and no action on the part of the legislatures compelled the Indian judiciary to break 

through in order to derive the life breath from the directive principles and inject it into the 

life the most basic amongst the basic rights guaranteed under Article 21-A of the Indian 

Constitution. The present work discussed as to how the right to education is connected 

with the right to live as an essential part of life and its various dimensions and aspects 

including its relation with the right to equality and its impact and bounden upon the state 

vis-a-vis individual? 

When we talk about education, its most important aspects is its beneficiaries e.g. the large 

masses of students. The present work covers the problem and prospects of student as to 

their education and admission to the educational institutions. A spate of petitions cropped 

up through out the country at the High Court and at the Apex Court levels, the main issue 

of which, has been subject of discussion within the judiciary, educational institutions and 

beyond, are admission of students, the criteria of eligibility for different courses, the 

reservation of seats on different grounds including scheduled castes, scheduled tribes 

backward classes, etc and in this context the recent Constitution Amendment and 

enactment of the Central educational Institution (Reservation in Admission) Act 2007 has 

been analysis and examined. 

At the same time the irregularity on the part of the institutions regarding admission and 

the evils of ragging is a blot on the fair name of the institutions. The role of the Supreme 

Court is also attracted in the above aspect. The judicial approach in the aforesaid areas 

has been examined in detail in the present study in order to evolve the just principles and 
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guidelines for providing a solution to the problems and thereby creating a healthy 

environment and growth of the education as well as the institutions. In this context the 

Raghavan Committee Report is also analysed and discussed to curb the menace of 

ragging at the centre of learning. 

The Constitutional equality implies that reservation is an adhoc measure in order to uplift 

the educationally and socially backward people. As education is means to development it 

necessitates the need of reservation or certain number of seats for admission to different 

courses in favour of such classes. In this respect the question arises as to what levels the 

reservation will operate? Whether it is available only to the primary and college levels or 

at the level of postgraduate and research as well? Further, whether the reservation may be 

provided only in favour of the members of the scheduled castes and scheduled tribes or 

also to the wards of the other backward classes? What may be the other grounds of 

reservation of seats in educational institutions not provided under the Constitution, 

whether it includes the sports quotas and institutional reservation? These issues and the 

related matters have also been discussed here. 

Now the system of higher education is taking a new tum. The youth of India has started 

preferring technology and employment oriented courses. As a consequence more and 

more engineering and other technical institutions have started coming up. In order to 

meet the growing demand for such technical and employment oriented courses, the 

government started permitting the private institutions to come into education sector and 

encouraged more private investment in education. 

The imparting of education implies the establishment and management of educational 

institutions by law requires its affiliation and recognition by appropriate form. It may 

vary from the initial schools levels to the colleges, post graduate colleges and 

universities. Catering to the needs of different levels and different branches of education 

the issue that arises in this respect is whether the legal formalities of affiliation and 

recognition are mandatory and what would be the effect of non affiliation and non 

recognition. The present study discusses in detail aforesaid issues and the judicial 

approach thereto. The establishments of any institutions obviously requires a certain 
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amount of fund, the government as a matter of policy and in order to effectuate the right 

to education (whatever the people have) provides grants-in-aid to the educational 

institutions. On the fulfillment of certain conditions. Now it requires to be clarified 

whether the state or the institution can claim grant-in-aid as a matter of right? The 

professional colleges particularly medical and engineering colleges were allowed to be 

established by the government in the private sector, which shifted their financial burden 

upon the students. Thus the scenario is that the educational institutions have been 

commercialized, and as a result corruption has extended its tentacles in the temple of 

learning. The above issues find place in the present studies. 

In the last quarter of the twentieth century the politic and political activities extended its 

hands in the educational institutions particularly in the colleges and universities. It is 

significant to note here that many of the political movements in India were organized and 

led by the students organizations. This situation rapidly increased the students absentism, 

unrest and indiscipline throughout the country. Therefore the students developed an 

escapist tendency; they obviously hunted for means of passing the examinations which 

generated, unfair means and malpractices during the examinations. The judiciary has 

made important contributions in this area which has been made the subject matter in the 

present work. This issues raise a dilemma as to whether the examination regulation 

should be made and governed by the institutional authorities or the court should act as 

controller of examination? An attempt has been made in this study to evolve a principle 

to make the examination system fair and to eradicate unfair means and malpractices. 

The role of teachers in the development of education and educational institutions can not 

be overlooked. Better the quality of teachers better the quality of students - is the general 

dictum. In this situation the present study analyses the rules and regulations made by the 

appropriate authorities, providing for the eligibility criteria of the recruitment of teachers 

particularly in the institution of higher learning. Freedom from fear and the freedom from 

want are sin-qua-non of the healthy working environment. Therefore better pay and 

service conditions including the prospect of promotion to the higher grade became 

necessary. There are different kinds of institutions from the point of their status e.g. 

government aided private and unaided private institutions for the teachers? Is there need 

8 



of equal pay parity amongst all kinds of institutions for the teachers? Is there a need of 

disciplinary action against the teachers at fault? If so what protection may be afforded to 

the teachers employees against their suspension and termination. These are the issues 

which have been discussed in the present study. While providing better pay scale and 

service condition to the teachers, the expectation from them, to the students, society and 

the state is very high. This attracts the need of accountability on the part of teachers. 

Given the higher intellectual and respectable position of the teacher of it is not desirable 

to impose any legal sanction for accountability on them it is their responsibility to 

introspect and assess their contributions which act as a moral sanction. These have been 

covered by the present work. Issues and related matters have been examined in the 

present work. 

Now coming to the framework of the study, the present work has been divided into eight 

chapters. 

Chapter 1: introduces the subject and the issues involved therein. The concepts of the 

right to education and its place in the Indian Constitution, as well as, in some other 

Constitutions of the world and international instruments in the historical context have 

been discussed in chapter 2. Chapters 3 mainly concentrate upon the education with 

respect to the rights of the student, covering diverse areas, like admission, reservation of 

seats, students union, ragging etc. The establishment, affiliation and recognition of 

schools and colleges, right to manage and select teachers in, minority institutions, right to 

receive grants-in-aid, accreditation of the institutes etc has a significant role to play in 

this area which has been the subject matter of the study in chapter 4. Chapter 5 contains 

the concept of privatization and commercialization of education, particularly in 

professional colleges leading to corruption on the matter of education in the educational 

institutions. Chapter 6 takes the note in prevailing examination system, with special 

reference to lack of attendance, indiscipline, use of unfair means and malpractices, during 

the examination, problem of re-valuation of answer sheets, grace marks and otherwise, 

and discuss in detail the steps and the strategies to check such evils. Chapter 7 deals with 

the appointment, service condition, promotion and accountability of the teachers who are 

the most important constituent of the educational system. It discusses the facilities and 

freedom required for their, legal, social and moral obligation. At the end the work closes 

9 



with an epilogue in Chapter 8. The present study takes stock of the reported judicial 

decisions, in India and some of the important foreign cases, available academic writing, 

relevant statutory provisions, reports and recommendations of various commissions and 

committees. The work has been done within the aforesaid limitations. 
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CHAPTER II 

CONCEPTUAL AND CONSTITUTIONAL FOUNDATION 

The idea of education is as old as the history of mankind itself. The need for the 

education was felt by human beings from the ancient times; however, the concept was not 

defined. When we start discussion on the concept and basis of this right it becomes 

necessary to trace its historical development in order to find out a universally acceptable 

definition. The other relevant issue in this respect which attracts our attention is to locate 

the particular law under which the protection may be properly accorded to this right. At 

this stage it becomes necessary to look into provisions of other Constitutions in order to 

drive its fine points that may be beneficial for developing the parameters of the right in 

our country. An attempt for the protection of right to education through· international 

instruments is equally desirable to discuss to evolve the international common standard of 

this important right. The aforesaid developments have been analyzed in the following 

pages before discussing the Indian position in the Constitution and other relevant 

provisions and judicial decisions. 

A: HISTORICAL BACKGROUND 

From ancient Bharat to modem India, education has always occupied a place of 

prominence in Indian history. In ancient times, Nalanda, Taxila and Vikramsila 

universities were renowned seats of higher learning, attracting students not only form all 

over the country but from far off countries like Korea, China, Burma (now Myanmar), 

Ceylon (now Sri Lanka), Tibet and Nepal. Today, India manages one of the largest higher 

education systems in the world 1 

There is disagreement amongst scholars regarding the origin and nature of the education 

system in ancient India. Some of them hold the view that it is difficult to speak of ancient 

India. Some of them hold the view that it is difficult to speak of ancient Indian education 

1 www.ugc.ac.in visited on 8.5.2008 
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with certainty, as our information is based on the documents of 'unequal value and 

unequal date2 

Nevertheless, it may be stated that the education in India has been notorious for not being 

socially inclusive. Till the 191
h century, it was largely considered a privilege restricted to 

persons at the higher end of the caste or class system.3 History is replete with examples of 

caste, class and gender-based discrimination in imparting education.4 Education was the 

sole privilege of the priestly castes (Brahmins) primarily because of the religious basis 

for the content of education, coupled with the elitist medium of instruction that was 

chosen to impart the knowledge. Admission to Gurukulas or Ashrams was not open to all. 

People from lower castes, and so-called 'shudras' (untouchables), in particular, were 

barred from receiving education. Buddhism and Jainism overthrew the dominance of 

classical Vedic education by the end of the eighth century A.D,5 forcing education 

beyond the confines of hermitages. Thereafter, several learned Brahmins started 

Pathasalas (schools) in important towns where they received patronage. The Muslim 

rulers of the Indian sub-continent also did not consider education as a function of the 

State. It was perceived as a branch of religion and therefore entrusted to learned 

theologians called Ulemas.6 Therefore, in ancient and medieval India, education was 

intertwined with religion. From the location of Gurukulas to excluding sections of the 

society from accessing education, the system of education was clearly not accessible to 

all persons. The discovery of the sea route to India, in 1498, influenced the course of 

development of education in the Indian sub-continent. 7 Although many scholars have 

commented the British policy of introducing modem education, it was not a spontaneous 

benevolent act. 8 The progress in education was facilitated with a view to serving their 

vested interests, i.e. to train Indians as clerks, managers and other subordinate workers to 

staff their vast politico administrative machinery. However, education of the 'Indian 

masses' was largely neglected, and by the beginning of nineteenth century, it was in 

2 T.N. Siqueira," The Education of India Bombay:" Oxford University Press, 1952 p.3 
3 J.P. Naik, "Equality, Quality and Quantity: The Elusive Triangle in Indian Education," Allied Publisher, 
1975 p.2 
4 BC Rai, History of Indian Education, " Prakashan Kendra, 1997 p. 39 
5 R. Thaper, "A History of Indian Education," Penguin Books, 1966 Vol. I, p.63 
6 S. M. Edwardes and H L 0 Garett, "Mugha/ Rule in India," Asia Publications Services, 1979 p. 221 
7 S. Nurullah and J.P. Naik, "A History of Education in India:" Macmillan, 1943 p.ll 
8 S. N. Mukharji, "History of Education in India: Modern Period:" Acharya Book Deport, 1966 p. 16 
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shambles.9 For instance, while reporting about the situation of education Bellary 

(presently in the State of Kamataka) in the early nineteenth century, Campbell, the then 

District Collector observed that "it cannot have escaped the government that of nearly a 

million of souls in this district, not 7000 are now at school. .. " In many villages where 

formerly there were schools, there are now none. In support of this, a missionary notice 

of 1856 stated that in all other parts of the country 'a school, either government or 

missionary is as rare as a lighthouse on our coast ... Three or four schools existing among 

three or four million of people. 10 The neglect of education by the British was also 

acknowledged by the Wood's Despatch. 11 

In this context, the demand for Free and Compulsory Education (FCE) in India can 

be traced back to the early stages of the freedom struggle in British India. It subsequently 

became an integral part of the freedom struggle. The Indian National Congress fought 

valiantly for the expansion of elementary education and literacy, in general, and in rural 

India, in particular. 12 In the evidence placed before the Education Commission (Hunter 

Commission) appointed in 1882, Dadabhai Naoroji and Jyothiba Phule from Bombay 

demanded State-sponsored free education for at least four years. This demand was 

indirectly acknowledged in the Commission's recommendations on primary education. 13 

The Commission also recommended that schools should be open to all castes and classes. 

The first documented use of the word right in the context of elementary education 

appears in a letter written by Rabindranath Tagore to the International League for the 

Rational Education of Children in 1908. 14 

(1) British India 

The educational system during ancient India was most advanced in the world at a 

particular time. However, with the development of modem government it was highly 

detoriated and destructed due to various historical facts. The study of educational system 

with special reference to the development of right to education is generally started with 

the British period. However, it does not mean that there was no organized educational 

9 Supra note 7, p. 42 
10 B.B. Misra, "The Indian Middle Classes," Oxford University Press, 1961 p.160 
11 K G Siayidian et. AI., "Compulsory Education in India", Universal Book and Stationary Co., 1966 p.l9 
12 S S Diksit, "Nationalism and Indian Education," Sterling Publications, 1966 p. 136 
13 William Hunter, "Report oft he Indian Education commission," Superintendent of Government Printing, 
India 1883 p. 586 
14 www.education.nic.in 
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system at different levels in our country in the past. But the facts remains that at the time 

of the start of modern educational system it was highly unsatisfactory. The illiteracy was 

prevailing all over and therefore, the right to education became the first amongst the 

demand of fundamental right during freedom struggle. It is, therefore, the development of 

education at the level of demand and charter which led the foundation of the provision as 

to right to education under our Constitution. A humble attempt has been made here to 

analyse howfar the Constitution has incorporated this right for which the people fought 

for in the past. 

Learning or education has always been the highest virtue and the greatest 

acquisition of a person in the human civilization in general and in particular in this land. 

Ancient India literature in full of innumerable instances of praise for education and of 

veneration to the learned people. However, the modern system of education in India 

originated with the advent of Britishers. Financial allocation for education was made for 

the first time by the Charter Act of 1813. 15 

The present system of higher education dates back to Mountstuart Elphinstone's 

minutes of 1823, which stressed on the need for establishing schools for teaching English 

and European sciences. Later, Lord Macaulay, in his minutes of 1835, advocated "efforts 

to make natives of the country thoroughly good English scholars". 

Lord Macaulay was authorized to fulfil the educational hopes and visions of 

Indians. It was fortunate for India, "that a man with the tastes, and the training, of 

Macaulay came to her shore as one vested with authority and that he came at the moment 

when he did, for that moment was the very turning point of her (India) intellectual 

Progress. 16 By 1834 all educational action was at a stand, for the committee of public 

Instruction was evenly divided-one half were for the continuation of the existing systems 

of education in Arabic Persian and Sanskrit with stipends given to students and with 

subsidies given for the publication of text books. 17 The other half were for imparting 

elementary education in vernacular languages and higher education in English. 

The cogency and force at Macaulays celebrated view won the day and on ih March 

1835 the Government of Lord William Bentick announced, that "The great object of the 

15 Competition Success Review, February, 1999, p.l 05 
16 Trevelyan, Life and Letters of Lord Macaulays, vol. I, 1908 p.290 
17 H. M. Seervia, Constitutional Law of india, vol. I. N. M. Tripathi Pvt. Ltd. Bombay 1991, p. 2 
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British Government ought to be the promotion of European literature and science among 

the natives of India." 18 

Sir Charles Wood's Dispatch of 1854, famously known as the 'Manga Carta of 

English Education in India', recommended creating a properly articulated scheme of 

education from the primary school to the university. It sought to encourage indigenous 

education and planned the formulation of a coherent policy of education. Subsequently, 

the universities of Calcutta, Bombay (now Mumbai) and Madras were set up in 1857, 

followed by the University of Allahbad in 1887. 19 

When the Indian Education Commission was appointed in 1882, the proposal for 

adopting a law for universal compulsory education, or at least for children employed in 

factories was mosted. This was unfortunately rejected due to financial and administrative 

difficulties by the British Parliament. 

The first experiment of making primary education compulsory occurred in 1893, when 

the ruler of the state of Baroda, Maharaja Sayajirao Gackwad, introduced compulsory 

education in the Amraoli division of his state. Since the results were promising he 

extended it to the entire state in 1906. The right to education was found mentioned in the 

Constitution of India Bill, 1895. When Bal Gangadhar Tilak first times demanded right to 

education compulsorily. The demand for the official introduction of primary education 

was also made by Go pal Krishna Gokhale in March 191 0, when he moved a resolution in 

the Imperial Legislative Council. However, the British Government with the efforts of 

Vallabhbhai patel rejected these demands. In 1918, Bombay passed a primary education 

Act permitting Municipalities to introduce compulsory education in their areas for all 

childrens. Subsequently, Acts aimed at compulsory primary education were passed in 

several provinces, like Punjab, the United Provinces, Bihar and Orissa, Assam, Bengal 

and Madras. These laws, however, were not satisfactorily implemented due to reasons, 

namely, technical flaws in the statutes, lack of experience and interests on the part of the 

local boards. Unwillingness to make use of the power of prosecution under the Acts and 

delays in connection of defaulters.20 

18 Ibid. p.3 
19 Supra note 1 visited on 8.5.2008 
20 Supra note 13 

15 



The exalted place that education held in our society, in spite of, its non-availability, 

to most people as discussed above, continue to retain that place even during the long spell 

of foreign rule. The Indian National Congress was first conceived in an English brain. A. 

0. Hume saw the need for educated national forum in which "the picked men, the most 

highly educated of nations could meet each year to secure greater freedom-a more 

impartial administration and a larger share in the management of their own country".21 

Similarly the Nehru report 1928 provides: 

"All citizens of the common wealth of India have the right to free 

elementary education without any distinction of caste or creed in 

the matter of admission into any educational institutions maintained 

or aided by the state and such right shall be enforceable as soon as 

due arrangement shall have been made by competent authority. '22 

In 1937, at the All India national Conference on Education held at Wardha, Gandhi 

mooted the idea of self-supporting 'basic education' for a period of seven years through 

vocational and manual training. This concept of self-support was floated in order to 

counter the Government's constant excuse oflack of resources. The plan was to not only 

educate children through vocational training/manual training by choosing a particular 

handicraft, but also to simultaneously use the income generated from the sale of such 

handicrafts to partly finance basic education.23 Furthermore, education was supposed to 

be in the mother tongue of the pupils with Hindustani as a compulsory subject. Two other 

interesting features of the Dardha Scheme are as follows: first, within the 'basic 

education course', there were two divisions, the 'lower basic' or 'primary' corresponded 

to classes 1-V. The 'upper basic' or 'post-primary' correspond ended to classes VI-VII. 

The divisions between primary and post primary was created with a view to giving pupils 

the option of shifting to another form of education if they so desired after the first five 

years of 'basic education' 24
• Second, a minimum wage for teachers was stipulated under 

the Wardha Scheme. Based on these ideas, the Wardha Scheme of Education was 

21 Supra note 17 p. 4 
22 Nehru Report 1928, Fundamental Rights Act 4(v) 
23 B. G. Khareteal, Wardhe Education Scheme, First Communities Report, available at 
www .education.nic.in 
24 Ibid 

16 



formulated for rural areas. The next landmark development in the history of FCE in India 

was the Post War Plan of Education Development of 1944, also called the Sargent Plan, 

which recommended FCE or eight years (6-14 years' age group) 

During their fight for freedom our leaders did not miss even a single opportunity to 

claim education as a fundamental right for all in any possible future Constitutional 

scheme for the country.25 Unfortunately, all these attempt made by the Indian leaders at 

times, were rejected at the hands of the British Government as there is not mention of 

right to education under ~he Government of India Act 1935. This situation continued till 

the Indian independence. Thus the educational systems failed to fulfil the aspiration of 

the Indian people during the British rule. The right to education was confined to the level 

of demands made at times by the Indian leaders and it was hardly conceived by the 

British Govt. A few more universities were established during the period as centers of 

higher education, which were insufficient in order to cater in the needs of the large 

masses on the one hand and at the same time unsuitable to sustain and develop the 

traditional occupational profession, arts and craftsmanship of the Indian people on the 

other hand. 

(II) Framing of the Constitution 

In 1946, the Constituent Assembly was constituted to frame a Constitution for 

free India. Nehru at the very outset told the members of the assembly: 

The first task of this assembly is to free India through a new 

constitutions, to feed the starving people, and to cloth the naked masses, 

and to give every Indian the fullest opportunity to develop himself 

according to his capacity. 26 

On 23rd November, 1948, Pandit Lakshmi Kant Mitra moved a motion by amendment 

No. 962, in the assembly.Z7 That in article 36, the words "Every citizen" is entitled to 

free primary education and be deleted; and the article will read quoted is, as: "The state 

shall endeavor to provide within a period of ten years from the commencement of this 

25 B. Shiva Rao, Framing oflndia's Constitution, A Select Documents, 1968, Vol. I, p. 59 
26 Quoted in M. L. Upadhyaya, "Legal Aspects of Equality of Educational Opportunities in India, VII 
JBCI(I974) P.134 
27 CAD. Vol. VII p. 538 
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constitution, for free and compulsory education for all children until they complete the 

age of fourteen years. " 

The object of this amendment was to bring article 36 into line with the preceding 

and the subsequent articles, in form at any rate, because draft articles 30, 31, 32, 33, 34, 

35, 37 and 38 of draft Constitution all begin with the words "The state shall... Draft 

article 36 provided; every citizen is entitled to education etc." The learned member 

argued therefore that if the words as referred above are deleted this also would come into 

line with the other articles. He further pointed out that part IV deals with directive 

principles of state policy, and the provisions in it indicate, the policy that is to be pursued 

by the future government of the country. Unfortunately in article 36, this directive 

principle is coupled with a sort of a fundamental right, i.e. "that every citizen is entitled ... 

etc."28 Here directive principle is combined with a fundamental right, therefore it was 

submitted by the learned member that the portion indicated above should be deleted. 

Hon'ble Mr. Mitra also drew the attention of the Drafting Committee about the original 

draft in the margin of which there was a note: "Provision for the free primary and 

secondary education." "That is to say, to every citizen upto the age of 14 years, the state 

shall provide within ten years of the commencement of this Constitution, free and 

compulsory education. In other words the education need not be confined to the primary 

but it may go upto the secondary stage, so long as the person is below the age of 14. 

While commenting upon the amended provision of article 36; Naziruddin Ahmad29 

suggested that it would be better to continue it to primary education and that should be a 

directive principle of state. As per the context and from other internal evidence that what 

was intended was compulsory "primary" education. The state cannot undertake to give 

compulsory education of a secondary character. Mr. Ahmad moved another amendment 

to article 36 as: 

"That is article 36 a semi-colon be inserted after the word education." 

When article 36 was kept open for general discussion Sri B. Das30 criticised the inclusion 

of right to education under part IV of the Constitution on the ground of language. He 

said, Directive Principles are first pious hopes and pious wishes laid down them 

28 Ibid 
29 Ibid p. 539 
30 Ibid. p. 539 
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occasionally to create trouble for the provisional ministries and very seldom the central 

government will be affected by criticism of this House. He asked what free and 

compulsory primary education would be like, will it be one language or will it be two or 

three language, if a province has two or three kind of people making up the province?. 

According to him, primary education gives individuals the chance to be communicated 

with their God, and in communication with the textbook of their religion, and 

consequently under Amendment No. 970, it was asked for the free and compulsory 

primary education for all children in their respective mother tongues. It is to be noted that 

it is very primary and essential problem that we should not denationalize those peoples 

who have a mother to ungues of their own, and compel them to learn the mother tongue of 

some one else. Commenting upon the amendment moved by Mr. Mitra31 Dr. B.R. 

Ambedkar said: 

"I accept that amendment proposed by my friend Mr. Mitra, 

which suggest the deletion of the word "every citizen is entitled to free 

primary education and: But I am not prepared to accept the amendment of 

my friend Mr. Naziruddin Ahamad The objectives of the rest of the clause 

of article 36, after amendment is that every child shall be kept in an 

educational institution under training until the child is of 14 years. Its 

purpose is to forbids any child being employed below the age of 14, and 

child must be kept occupied in some educational institutes and that is why 

I say the word 'primary' is quite inappropriate in that particular clause, 

and therefore I oppose his amendment. "32 

Sri M. Ruthnaswamy33 asked, is right to education justifiable right if the state 

government have no money? 

G. B. Pant pointed out that the above right cannot be justifiable and no court can possibly 

adjudicate. 

Sardar Vallabhbhai pate!, Chairman, Advisory Committee on Fundamental Rights, when 

submitting his Report to the president of the Constituent Assembly· of India observed 

31 Ibid. p. 538 
32 Ibid. p. 540 
33 Supra note 25 vol. II p. 272 
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that34 "we have come to the conclusion that in addition to justifiable Fundamental Rights 

the Constitution should include certain directives of state policy which though not 

cognizable in any court of law, should be regarded as fundamental in governance of the 

country, and therefore, in this way the right to education was enshrined under part IV of 

the Constitution. Ultimately Right to education by the Constituent Assembly was 

incorporated under the draft article 38. Which says: 

"The state shall, within the limit of its economic capacity and development makes 

effective provision for securing the right to work, to education, and to public assistance 

in case of unemployment, old age, disablement and other cases of undeserved ward".35 

Thus it is submitted that our founding father - the Constitution makers played politics 

with the right to education and free compulsory basic education. They did not give any 

importance to the right to education, and did not accept it as a social welfare programme. 

It may be recalled that originally, the sub-committee on Fundamental Rights of the 

Constituent Assembly proposed that Basic Education be included in the list of 

Fundamental Rights, but subsequently it was rejected by the Constitution makers. They 

said that it is not justifiable rights, in case the government has no money, it cannot be 

justifiable, which no court can adjudicate. Thus, this clause was transferred to Part IV 

(Directive Principles). 

They contended that if a right to education becomes non-justifiable, it would remain as 

pious wishes. They added that if it does not become imperative obligations of the State 

towards the citizens, they would be perpetuating a needless fraud. If the State has no such 

responsibility laced upon them, they might be inclined to avail themselves of every 

excuse to justify their own inactivity to the matter, indifference, or worse. 

B: DEFINITIONAL CONCEPT 

Life is not merely an animate or vegetative existence but it is a state of conscious 

being. It is supported with a valuable bundle of right to make it possible and meaningful 

in view of the fact the right to life cannot mean only a right to animate existence but it 

34 Ibid. p. 304 
35 Ibid p. 323 
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includes all those rights which are necessary to make life worth while. Such rights are 

innumerable beginning with the first moment of existence in the womb of the mother 

upto the last spur of existence. Of all such rights the most significant is the 'right to 

education'. The 'right to life' has no meaning if one is not able to live it. 

A person cannot live life property unless prepared for it through education and 

training. Thus the first and the foremost obligation of the state, is that it must recognise 

and honor the 'rights to education' of its people to make their lives better and try to make 

good citizens out of them. Especially when without education, a state cannot expect its 

citizen to be capable and skilled.36 

Education is the very foundation of good citizenship and principal instrument to awaken 

the child to cultured values and for preparing the child for latter professional training and 

helping him I her to adjust to the environment. Education nourishes intellectual 

advancement and develops no dignity of the persons, without which there is neither 

intellectual excellence nor pursuit of happiness. Without education a man is so 

circumstanced that knows not how to make the best of himself. For him the purpose of 

society is abinitio frustrated, when citizens are in that vulnerable ignorance and squaller, 

they knows not themselves how to make use of their opportunities and the opportunities 

are mockery and the fundamental rights are teasing illusions37
• 

It is through the education a person makes himself ideal, meaningful and powerful 

because education means knowledge- and "knowledge itself is power". 

As rightly observed by John Adams38 the preservation of means of 

knowledge among the lowest rank is of more importance to the public than 

all the properties of all the rich man in the country. Therefore education is 

essential for social unity, and fraternity. " 

36 M. Afzal Wani, Education as a Human Right: Policy and Action in India, 40 JILL ( 1998) p. 244 
37 E. Dharma Rao, Scheduled Castes and Scheduled Tribes Admission into Educational Institutions, AIR 
1991 (Jour) p. 185 
38 Shiv Dutt Sharma, "Education is Basic Human Right of Human Being. AIR 2001 (Jour) p.285 
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Education developed human personality and the senses of the dignity and strengthens 

the respects of the human right and fundamental freedoms. Education enables all persons · 

to participate effectively in free society, promotes understanding, tolerance and friendship 

among all persons. Therefore education is a tool to maintain peace, unity and integrity of 

the Nation. 

Now coming to the definitional aspect of Education it is pertinent to refer a few 

important and widely accepted definitions. 

According to Oxford Dictionary39
, the term "Education" is defined as 

the process of education or being educated, and the theory and practice of 

teaching. It also gives information about or training in a particular 

subject or informal an enlightening experience. 

The term is defined in different perspectives. It may include the act or process 

of educating or being educated; the knowledge or skill obtained or developed by a 

learning process; a program of instruction of a specified kind or level: a college 

education; the field of study that is concerned with the pedagogy of teaching and 

learning; an instructive or enlightening experience. 

According to Mitra's Legal and Commercial Dictionary40 the term Education is 

defined as: 

The action or process of education or of being educated; a stage of such 

process; the knowledge and development resulting from an educational process (a man of 

little -); the field of study that deals mainly with method of teaching and learning in 

schools. 

Emile Durkheim defined education as 'the action exercised by the older generations 

upon those who are not yet ready for social life. Its object is to awaken and develop in the 

child those physical, intellectual and moral states which are required of him both by his 

39 Oxford Dictionary, 71
h Edition, 2005, p. 488 

40 Mitra's Legal and Commercial Dictionary, Eastern Law House, New Delhi. 1991. p. 256 
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society as a whole and by the milieu for which he is specially destined41
• Earl Warren. 

C.J. Speaking for the Supreme Court of United states in Brown v. Board of Education 42 

has emphasized this fact in the following words: 

"Today, education is perhaps the most important function of States and 

local governments .... It is required in the performance of our most basis 

responsibilities ... It is the very foundation of good citizenship. Today it is 

the principal instrument in awakening the child to cultul ral values, in 

preparing him for latter professional training, and in helping him to 

adjust normally to his environment. In these days, it is doubtful that any 

child may reasonable be expected to succeed in life if he is denied the 

opportunity of an education. " 

In Chartered Insurance Institute v. London Corporation 43 The Court has emphasized the 

importance of education as in one sense the word "education" may be used to describe 

any form of training, any manner by which physical or mental attitude, which man may 

desire to have for the purpose of his work, may be acquired. 

However in Ramchand v. Malkapur Municipality 44 the High court of Bombay stress that 

Education means teaching or training up the person in general learning other than 

teaching or teaching up for a business or professional. Levying and collection of cess for 

the purpose of promoting the education would be covered by the term 'education' in 

Entry No. 11 of List II of the Seventh Schedule of the Constitution. 

Education is the key to the door of modernization. Improved education prospects, 

including literacy and opportunities for skill training, have direct implications for the 

quality of the life that people enjoy. In the changing society, it is now well recognized 

that education, formal and nonformal, is linked with programmes of rural development. 

To be active participants, the people in the rural areas must become aware ofnational and 

41 Emile Durkheim, "Education et Sociologie, 1922. T.B Bottomore, "Sociology "1986. p. 262 
42 98 Led: 347 US 483 (1954) 
43 

( 1957)2 ALL ER 63 8 
44 AIR 1970 Born. 154 
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educational goals and programmes45
• Education can play a vital role in promoting and 

developing self-confidence, self-reliance, initiatives and skills of innovations. It is 

notable that all such things are basis and significant in the process of human development 

and, in turn, for the development of human society as a whole. 

Education brings excellence, enriches the mind and illuminates the sprits. It 

prepares a child for the good citizenship. It liberates from ignorance, superstition, 

prejudices and ultimately unfolds the vision and truth. Ignorance is the mother of 

weakness and helplessness, whereas education brings light of knowledge and the 

knowledge in itself is power. Again, education is the preeminent means for promoting 

human values, the quality of human resources and respects for the cultural heritage. It is 

the excellence source of all happiness. In the absence of education exploitation and abuse 

ofthe child is sure to occur46
. 

In Mohini Jain v. State of Karnataka47 the Supreme Court highlighting the importance of 

education said that, the fundamental purpose of education is same at all time and in all 

places. It is to transfigure the human personality into a pattern of perfection through a 

synthetic process of the development of the body, the enrichment of the mind, the 

sublimation of the emotions and the illumination of the sprit. Education is a preparation 

for a living and for life. Besides in a democratic form of government, which depends for 

its sustenance upon the enlightenment of the populace, education is a social and political 

necessity. In India, the leaders harped upon universal primary education as a desideratum 

for national progress but the percentage of illiteracy here is still appalling. In this era of 

knowledge- explosion when the frontiers of knowledge are enlarging with incredible 

swiftness it is the foremost need of the state to eradicate illiteracy that persists in a 

depressing measure. Again in a very lucid style Mohan, J. explains the need for 

eradicating illiteracy as follows: 

45 A.K Singh and A.Bhaumik, "Education, Participatory Training and Rural Development, Chugh 
Publication, All. P. 254. 
46 Shriniwas Gupta, "Legal Attitude towards Child Education." CTLQ. 1994. Vol VII p. 432 
47 AIR 1992 SC 1858 
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Victories are gained, peace is preserved, progress is achieved, 

and civilization is built up and history is made not on the battlefield where 

ghastly murders are committed in the name of patriotism, not in the 

council chambers where insipid speeches are spun out in the name of 

debate, not even in factories where are manufactured novel instrument to 

strangle life, but in educational institutions which are the seed-beds of 

culture, where children in whose hands quiver the destinies of the future, 

are trained. From their ranks will come out when they grow up, statesmen 

and soldiers, patriots and philosophers who will determine the progress of 

the land. 48 

Education is enlightment. It is the one that lends dignity to a man as was rightly, observed 

by Gajendragadkar J. in University of Delhi v. Ram Nath49 

"Education seeks to built up the personality of the pupil by 

assisting his physical, intellectual, moral and emotional 

development. " 

The importance of education was emphasized in the 'Neethishatakam' by Bhartruhari 

(First Century B.C) in the following words: 

"Translation : 

Education is the special manifestation of man; 

Education is the treasure which can be preserved without the fear of loss; 

Education secures material pleasure, happiness and frame; 

Education is the teacher of the teacher; 

Education secures honour at the hands of the State not money. 

A man without the education is equal to animal."50
• 

The significance of education was also considered by the Supreme Court in T.MA Pai 

Foundation v. State of Karnataka 51 the Court said that 

48 Unnikrishnan J.P v. State of A.P (1993) 1 SCC 645 
49 AIR 1963 SC 1873 p. 18 
50 Supra note 48 p. 2230 
51 AIR 2003 SC. 355 
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"All education is expected to be liberal. It should free us from the shackles 

of ignorance, prejudice and unfounded belief If we are incapable of 

achieving the good life, it is due to faults in our inward being, to the 

darkness in us. The process of education is the slow conquering of 

darkness. To lead us darkness to light, to free us from every kind of 

domination except that of reason, is the aim of education. " 

In Aruna Roy v. Union of India52
, the Supreme Court while emphasizing on the value of 

education held that education should not be for the purpose of making a child merely 

literate and intelligent. The real education is one in which a child gradually realizes that 

he is made up not only of body and mind but also some inner elemental qualities. 

Democracy can not only survive and constitution can not work unless Indian citizens are 

not only learned and intelligent, but they are also of moral character and imbible the 

inherent virtues of human being such as truth, love and compassion. 

Since societies have grown more complex now, the state must itself take all 

positive measures necessary for providing education to its citizens. The Supreme Court of 

United States in Wisconsin v. Yoder 53 recognized this obligation of the State saying that 

establishing public schools was one of the primary functions of a state. This is the reality 

and no sensible person, I believe, can deny this view of the United States Supreme Court. 

It is pertinent to say that the need for the right to education is better understood by 

knowing the aim and importance of education. Education broadly serves two purposes; 

first, it equips people with knowledge and skills of analysis and helps them attain the 

freedom to enjoy the life. Second, it prepares them to become economically independent. 

Education development is the essential pre-requisite to all -round development of the 

society economically, socially and culturally. Education has the power to eradicate 

poverty, eliminate gender and racial discrimination, protect against violation of the right 

of the individuals, promote democracy and development and maintain human dignity. 

Thus, education shapes the destiny of a nation. 

52 AIR 2002 SC .3176 
53 32 Led 15:406 US 205 (1971) 
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Amartya Sen also explores the importance of the basic education in economic 

development. According to him without compulsory education, no economic 

development is possible. The dynamic process of education remains one of the most 

important issues for the upliftment of humanity. 

Since children are future citizens and the success of the democracy depends upon their 

ability, both children and democracy are interrelated and independent. It also implies that 

education is the means through which democracy establishes social justice. Thus, a right 

to adequate education is a defining feature of democracy which is necessary for its 

survival and functioning. 

From the above laid discussion, it is concluded that education is as necessary as food, 

cloth and shelter. 

At the end it may be said that education is a high ideal 

And value to be perused and an absolute necessity for the all round 

growth of human personality. It prepares a sound base for the peaceful co-existence and 

advancement of the society. Education must, therefore, be made available to everyone; 

available not in the sense of freedom to get oneself educated but in sense of providing 

every facility necessary to get oneself educated. This is a difficult task and requires 

enormous recourses, skilled planning and sincere planning and sincere execution of plans 

and policies. 

C: OTHER COUNTRIES 

The right to education has been guaranteed in some form or the other, either explicitly or 

implicitly, in many of the Constitutions of the world. The provision and historical 

development of right to education and educational system of different countries such as 

U.S.A, England, Canada, Japan, Pakistan, Bangladesh and some of the countries of the 

world are being discussed. 

(i) United States of America 

The history of education in the United States, often called foundation of education, is 

the study of educational policy, formal institutions and informal learning from the 11'11 to 

21 51 century. 
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The first American school opened during the colonial era. As the colonies began to 

develop, many in New England began to institute mandatory education schemes. In 1642 

the Massachusetts Bay Colony made "proper" education compulsory54
• Similar statues 

were adopted in other colonies in the 1640s and 1650s. Virtually all of the schools 

opened as a result were private. The nation's first institution of higher learning, Harvard 

University, was founded in 1636 and opened in 1638. 

Religious denomination establishes most early universities in order to train ministers. In 

New England there was an emphasis on literacy so that people could read the Bible. Most 

of the universities which opened between 1640 and 1750 from the contemporary Ivy 

League, including Harvard, Yale, Columbia, Princeton, Brown, the University of 

Pennsylvania, and several others55
• After the American Revolution, the new national 

government passed the Land Ordinance of 1785, which set aside a portion of every 

township in the unincorporated territories of United States for use in education. The 

provisions of the law remained unchanged until the Homestead Act of 1862. After the 

Revolution, an emphasis was put on education, especially in the northern states, which 

made the US have one of the highest literacy rates at the time. 

The school system remained largely private and unauthorized until the 1840s. In fact, the 

first national census conducted in 1840 indicated that near- universal (about 97%) literacy 

among the white population had been achieved56
. The same data tables demonstrate that 

ofthe 1.8 millions girls between five and fifteen (and 1.88 million boys ofthe same age) 

about 55% attended the primary schools and academies57
• The data tables do not note the 

actual attendance rates, but only reflects the static numbers at the time of the U.S. census. 

Data from the indenture servants contracts of German immigrant children in 

Pennsylvania from 1771-1817 showed that the number of children receiving education 

increased from 33.3% in 1771-1773 to 69% in 1787-1804. Additionally, the same data 

showed that the ratio of school education versus home education rose from .25 in 1771-

1773 to 1.68 in 1787-180458
• The increase in number of children being educated, and the 

54 Massachusetts Education Laws. Of 1642 and 1647 available on www. eiu. Visited on 21.5.2008 
55 www. Cals. Ncsu. Edu. Visited on 21.05.2008 
56 1840 Census Data available on http./books. Google,com visited on 22.5.2008 
57 Ibid. 
58 The Journal of Economic History, vo1: 52, No.2. 1992 pp. 363-375 
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fact that more students were being educated in school rather than at home, could help 

explain how near- universal literacy was achieved by 1840. 

Education reformers such as Horace Mann of .Massachusetts began calling for 

public education systems for all. Upon becoming·: the sedetary of education in 

Massachusetts in 1837, Mann helped to create a state wide system of"common schools," 

which referred to as belief that everyone was entitled to same content in education. These 

early efforts focused primarily on elementary education. The common school movement 

began to catch on in the North. Connecticut adopted a similar system in 1849, and 

Massachusetts passed a compulsory attendance law in 1852. 

It was not until after the Civil War and under Reconstruction governments, that the 

coalition of black and white Republicans in state legislature established universal public 

education in the South. This was one of the major achievements of the reconstruction 

governments59
• By 1870, every state provided free elementary education. Although in 

some states, education was first establishes as integrated, after white Democrats regained 

political power in 1870s, they imposed segregation on all schools, and later on all public 

facilities. The South was struggling after the war, but as they had before the war, the 

wealthiest classes resisted taxes that would provide sufficient funding for education. 

More significantly, through laws and new constitutions, white legislatures 

systematically disfranchised most African Americans and tens of thousands of poor 

whites in each Southern state from 1890-1908. The disfranchisement lasted for decades; 

in most states, it lasted with little relief until with the Civil Rights Movement of the 

1960s had gained passage of the Voting Right Act of 196560
• As one result, white 

dominated legislatures consistently under funded schools for African American. Most 

rural schools ran shortened scheduled because children were needed in framing. It was 

chiefly due to the African American community's own tremendous efforts with the help 

of some Northern financial support in establishing schools and colleges, that 30,000 

African American teachers trained and by 1900, a majority of black in the South were 

literate. 

59 
W.E.B DuBois, Black Reconstruction in America, oxford University press, New York, 1935. 

60 Richard H. Pildes, "Democracy, A uti -Democracy, and the Canon," Constitutional commentary, voll7 
2000 p. 12-13. 
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By 1900, 31 states required children to attend school from the age of 8-14 years old. As a 

result, by 1910, 72 percent of American children attended school. Half the nation's 

children attended one- room schools. In 1918, every state requires students to at least 

complete elementary schools. Lessons consisted of students reading aloud from their text 

such as the Me Guffey Readers, and placed emphasis on rote memorization. Teachers 

often used physical punishment, such as hitting students on the knuckles with birch 

switches, for incorrect answers. 

Because the public school focused on assimilation, immigrants who were not protestant 

organized to develop their own schools. This was also an effort to create a social 

environment more supportive than the often hostile native who resented immigration by 

Catholics, in addition. Catholic communities raised to built colleges and seminaries to 

train teacher and religious to head their churches61
• The most numerous early Catholics 

were Irish immigrants in the early to mid -191
h century, followed by Germans, Italians 

and other Catholics from Southern and Eastern Europe. By the time latter groups 

immigrated, Irish immigrants and their descendents had often built an extensive network 

of Churches and schools in many cities. The Irish dominated the American Catholic 

Church for generations. Through the society of Sisters that students could attend private 

schools to comply with compulsory education laws. 

To put the historical progress of education in the United States into perspective, 

American towns began providing high school in 1910. By 1940, 50% of young adult had 

earned a high school diploma. 

At the beginning of the 201
h century, fewer than 1,000 colleges with 160,000 

students existed in the United States. Explosive growth in the number of colleges 

occurred at the end of the 1800s and early twentieth century. Philanthropists endowed 

many of these institutions. Leland Stanford, one of The Big Four, for example, 

established Stanford University in 1891. 

Many American public universities were created because of the Morril Land

Grant Colleges Acts of 1862 and 189062
. During the rapid westward expansion of the 

United States during the 191
h century; the federal government took the control of huge 

61 Dennis Clark, "The Irish in Philadelphia: Ten Generation of Urban experience, "Temple University 
Press, 1984, p. 96. 
62 Primary Document in American History, available at www. Loc. Gov. visited on 22.5.2008 
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amount of so -called "empty" land (often after forcing the previous Native American 

residents into reservations). Under the Morrill Acts, the Federal government offered to 

give 30,000 acres (121 km) of federal land to each state on the condition that they used 

the land (or proceeds from its sale) to establish colleges. The resulting schools are often 

referred to as land-grants colleges. 

Founded in 1863, Kansas State University is the pioneer land-grant institution. Other well 

known land- grant Universities includes Texas A&M University, Pennsylvania State 

University, The Ohio State University and the university of California system. Some 

states, especially in the south, created more than one land-grants institution, with one 

established as a historically black college (HBCU). Three states, Alabama, Massachusetts 

and New York, designated private universities a one of their land-grants institutions. 

Respectively, there were Tuskegee University, an HBCU; Massachusetts Institute of 

Technology and Cornell University. 

Following World War II, the GI made college education, and deceased an association of 

higher education as a pursuit only for the wealthy. The rate of enrollment at institutions 

of higher learning has grown even since, although it has varied by gender and ethnicity. 

Another important, recent reform in America's education system came under the No 

Child Left Behind Act of 2001. The current education structure in the United States has 

been compared with the development of fast food- standardized, prepackaged, and 

unhealthy. Political acts such as No Child Left Behind that are intended to improve 

education tend to reinforce the Philosophy of education that knowledge is something that 

can be delivered in a uniform and efficient manner. This undermines the roles of both the 

students and the teachers. 

(ii) England 

Education in England is the responsibility of the Department for children, schools and 

families and the Department for Innovation, Universities and skills department of the 

government of the United Kingdom. Until June 2007, education in England was the 

responsibility of the Department for Education and Skills. At a local level the local 

authorities take responsibility for implementing policy for public education and state 

schools. There is also a strong tradition of independent schooling. 
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The education structures for Wales and Northern Ireland are broadly similar to the 

English system, but there are significant differences of emphasis in the depth of teaching 

objective in Scotland. Traditionally the English system emphasizes a deeper 

understanding of a relatively smaller number of subjects. The Scottish system promotes 

the teaching of more subjects at the expenses of depth.63 

In England, the full time education is compulsory for all children aged between 5 

and 16 (inclusive) across England. This can be provided by state, schools, independent 

schools, or home schoolings64• 

The history of state- sponsored education in England 

The period before 195065 

• From medieval times, the Church (or chapel) providing education to all classes of 

society, in monasteries, at public, orphanages, charity schools, grammar schools, church 

foundations, or by the chaplains to private households. Until as late as the nineteenth 

century, all University fellows and many schoolmasters were expected or required to be 

in holy orders. Schoolmistress typically taught "the three Rs" (reading, writing, and 

arithmetic) in dame schools, charity schools, or informal villages schools. The Church of 

England resisted early attempts for the state to provide secular education, and church 

schools still are an integral part of the state school system. 

• In August 1833, the U.K parliament voted sums of money each year for the 

construction of schools for poor children, the first time state had become involved with 

education in England and Wales, whereas the programme of universal education in 

Scotland began in 1561. 

• A meeting in Manchester in 183 7, chaired by Mark Phillips, led to the creation of 

Lancashire Public School's Association. The association proposed that non

denominational schools should be funded from local taxes. 

• In 1839 government grants for the construction and maintenance of schools were 

switched to voluntary bodies, and became conditional on a satisfactory inspection. 

63 www. Wikipedia. Org. visited on 22.5.2008 
64 www. Home education. org. U.K visited on 22.5.2008 
65 www. Wikipedia. Org/education _in England. visited on 22.5.2008 
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• In 1840 the Grammar Schools Act expended Grammar School curriculum from 

classical studies to include science and literature. 

• Before 1870, education was largely a private affair, with wealthy parents sending 

their children to fee- paying schools, and others using whatever local teaching was made 

available. 

• The Forester Eliminatory Education Act 1870 required partially state funded board 

school to be said up to provide primary (elementary) education in areas where existing 

provision was inadequate. Board schools were managed by elected schools boards. The 

schools remained fee-paying. The previous government grant scheme established in 1833 

ended on December 31st 1870. 

• Under the Elementary Education Act 1880, education became compulsory from the 

ages of5 to10. 

• The Free Education Act 1891 provided for the state payment of school fees up to ten 

shillings per week. 

• The Elementary Education (School Attendance) Act 1893 raised the school leaving 

age to 11 and later to 13. The Elementary Education (Blind and Deaf Children) Act of 

the same year extended compulsory education to blind and deaf children, and made 

provision for the creation of the special schools. 

• The Voluntary Schools Act 1897 provided grants to public elementary schools not 

funded by schools boards (typically Church Schools). 

• From April 1900 higher elementary schools were recognized, providing education 

from the age of 10 to 15. 

• The 'Balfour' Education Act 1902 created local education authorities (LEAs), who 

took over responsibility for board schools from the schools boards. Grammar schools also 

became funded by the LEA. The act was particular significance as it allowed for all 

schools, including denominational schools, to be funded through rates (local taxation). 

• The Fisher Education Act 1918 made secondary education compulsory up to age 14 

and gave responsibility of secondary schools to the states. Under the Act, many higher 

elementary schools and endowed grammar schools sought to become state funded central 
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schools or secondary schools. However, most children attended primary (elementary) 

schools up until age 14, rather than going to separate schools for secondary education.66 

• After the passing of the 1929 Local Government Act, Poor Law Schools became state 

funded elementary schools. 

• The Bulter Education Act of 1944 established the Tripartite System, and defined the 

modem split between primary and secondary education at age 11. 

• Education was made compulsory up to age 15 in 194 7. 

The post -war period 67 

Due to the perceived failures of the tripartite system, the Labor government in 1965 

requested proposal from all the UK's regions for them to move from the tripartite system 

to the Comprehensive System. Note that was an optional reform for the region, and 

regions still have the tripartite system. 

In 1972, education was made compulsory up to age 16. A generation of "ROSLA" 

(Raising of the school leaving age) children caused significant problems for teachers, 

Following the 1979 general Election, the conservative party regained the power the 

central government, and made two main changes in this period. 

1. New Vovationalism was expended (Labour had made some small efforts before 

hand but the conservatives expended it considerably). This was seen as an effort to 

reduce the high youth unemployment, which was regarded as one of the causes of the 

sporadic rioting at the end of the seventies. 

2. The Assisted Places Scheme was introduced in 1980, where by gifted children who 

could not afford to go to fee-paying schools would be given free places in those schools if 

they could pass school's entrance exam. 

The Education Reform Act of 198868 

The 1988 Education reform act made considerable changes to the education system. 

These changes were aimed at creating a 'market' in education with schools competing 

66 Ibid 
67 Supra note. 65. 
68 Supra note 67 
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with each other for 'customers'( pupils) the theory was that bad schools would lose pupils 

to the good schools and either have to improve, reduce in capacity or close. 

The reform included the following: 

• The National Curriculum was introduced, which made it compulsory for schools to 

teach certain subjects and syllabus. Previously the choice of subjects had been made up to 

the schools. 

• National curriculum assessments was introduced at the key stages 1 to 4 (ages 7, 11 

14 and 16 respectively) through what were formerly called SATS (Standard Assessment 

Tests). At Key Stage 4 (age 16) the assessments were made from the GCSE exam. 

• League tables began showing performance statistics for each school. These are 

regularly published in newspapers and are available 

(http:/www.dfes.gov.uk/performancetables/) over the web, so parents can see how 

schools are doing in each areas of the country. 

• · Fommla funding was introduces, which meant that the more children a school could 

attract to, the more money it got. 

• Open Enrollment and choice for parents were brought back, so that parents could 

choose or influence which school their children went to. 

• Schools could, if enough of their pupil's parents agreed, opt out of local government 

control, becoming grants maintained schools and receiving funding direct from central 

government. The government offered more money than the school would get usually 

form the local authority as an enticement. This was seen as a political move given that 

often local authorities were not run by the government by the conservative party whereas 

central government was. 

New Labour's educational policies from 199769 

During the 1997 General Election, the Labour party mantra was "Education. Education, 

Education," a reference to their confidence slogan. Winning the election returned them to 

69 Supra note 65 
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power, but New Labour's political ideology meant that many of the changes introduced 

by the Conservative during their time in power remained intact. 

They began changing the structure of the school and higher education systems. The 

following changes took place: 

• The previous Labour focus on the Comprehensive system was shifted to a focus on 

tailoring education to each child's ability. Critics see this reminiscent of the original 

intentions of the tripartite system. 

• Grants- mentioned status was abolished, with GM schools being given the choice of 

rejoining the local authority as a maintained community school, or becoming a 

Foundation school. 

• Labour expanded a policy started by the conservatives of creating specialist school. 

This new type of secondary school teachers the National Curriculum subjects plus a few 

specialist branches of knowledge (eg business studies) not founding most other schools. 

These schools are allowed to select 10 % of their pupils. 

• Numbers: in 1997 there were 196 of these schools. In august 2002 these were 

thousands. By 2006 the plan is to have 2000, and the goal is to make all secondary 

schools specialist eventually. 

• The Beacon Schools programme was established in England in 1998. Its aim was to 

identified high performing schools, in order to help them form partnerships with each 

other and to provide examples of effective practice for other schools. The programme 

was replaced in August 2005 with more broadly based programmes; the leading edge 

partnership programme (for secondary schools) and primary strategy learning network 

(PSLNs) (at the primary level)70
• 

• A new grade of advance skills teachers was created, with the intention that highly 

skills teachers would be paid more if they accepted new post with out reach duties 

beyond their own schools. 

• City academics were introduced. These are new schools, built on the site of, or taking 

over from existing failing schools. A city academy is an independent school with in the 

state system. It is outside the control of the local education authority and set up with 

70 Department for education and skils website. \vww.stanndards dfees. Gov. ek. Visited on 22.5.2008 
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substantial funding from interested third parties, which might be businesses. Charities or 

private individual. 

• Education Action Zones were introduced which deprived areas are run by an action 

forum of people within that areas with the intention of making that areas schools better. 

• Vacation qualifications were renamed I restructured as follows; 

GNVQs became Vocational GCSEs and AVCEs. 

NVQs scope expanded so that a degree equivalent NVQ was possible. 

• The new deal was introduced, which made advisors available to long term 

unemployed (in the U.K this is defined as being unemployed for more than 6 months) to 

give help and money and those who want to go back into Education. 

• Introduce Literacy and Numeracy hours into schools, and set targets for literacy and 

numeracy 

• Set Truancy targets. 

• Set a maximum class size of 30 for 5 to 7 olds. 

• Introduced the EMA, (Education Maintainces Allowances), which paid to those 

between 16 and 18 as an enticement to remain in full time education and get A-Levels I 

AVCEs 

• A performance threshold was introduced in 2000 to allow experience teachers access 

to higher rates of pay on meeting a set of performance standards including a standard of 

pupil attainment. The performance- related pay changes have been bitterly opposed by 

teaching unions, most notably the National Union of Teachers which challenged the 

Threshold scheme by legal action. 

• Introduced curriculum 2000, which reform the further educatiOkn system into the 

current structure of AS levels, A2 levels and key skills. Abolished the Assisted Places 

Scheme. 

• A report was commissioned, led by the former chief -inspector of school, Mike 

Tomlinson, into reform of the curriculum and qualifications structures for 14-19 year

olds. The report was published on October 18, 2004 and recommended the introduction 

of a diploma that would bring together both vocational and academic qualifications and 
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insure that all pupils had a basic set of core skills. it is proposed that the current 

qualification would evolve into this diploma over the next decade, whether the 

government will follow the recommendations is yet to be seen-the Conservatives Party 

have already introduced alternative proposals to return to norm -referencing in A-levels 

rather than the current system of criterion -referencing . 

• in 2003 green paper entitled Every Child Matters was published .It build on existing 

plans to strengthen children's services and focused on four key areas : 

• Increasing the focus on supporting families and carriers as the most critical influence 

on children's life's. 

• Ensuring necessary intervention takes place before children reach crisis point and 

protecting children from falling through the net. 

• Addressing the underlying problems identified in the report into the death of Victoria 

Climbie-weak accountability and poor integration. 

• Ensuring that the people working with children are valued and trained. 

The green paper-prompted a wide debate about services for children, young 

people and families. Their followed a wide consultation with those working in children's 

services, and with parents, children and young people. The government published Every 

Child Matters: the next steps in November 2004 and pas the children act 2004, providing 

the legislative spine for developing more effective and assessable services focused 

around the needs of children, young people and families. 

In January 2007 Education Secretary Alan Johnson announced plans to extent the school 

leaving age in England to eighteen by 2013. This would raise the leaving age for the first 

time since the last raised in 1972, when compulsory education was extended until sixteen. 

This change will include training such as apprenticeships and work based training rather 

than exclusively offering continued academic learning. 71 

(iii) Canada 

Education in Canada is provided, funded and overseen by federal, provincial, and local 

governments. Education is within provincial jurisdiction and the curriculum is overseen 

by the province. Education in Canada is generally divided into Elementary (primary 

71 School. Learning age set to be 18, BBC News. Website: www.bbc .co visited. On 20.5.2008 
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Schools, public Schools), followed by Secondary (High school) post secondary 

(university, colleges). Within the provinces under the ministry of education, there are 

district schools broad administrating the educational programmes. Education is 

compulsory up to the age of 16 in every province in Canada, except for Ontario and New 

Brunswick, where the compulsory age is 18. In some province early leaving exemptions 

can be granted under certain circumstances at 14. Canada generally has 190 schools days 

in the year, officerially starting from September (after Labour Day) to the end of June 

(usually the last Friday of the month, Wednesday in some Ontario schools).72 

Elementary, secondary. And post -secondary education in Canada is a provincial 

responsibility and there are many variations between the provinces. Some education 

fields are supported at various levels by Federal Departments. The Department of 

citizenship and Immigration is responsibility for the education of the first nations. North 

West Territorial education is the mandate of the Department of Resources and 

Development which latter came under the jurisdiction of the Department of Northern 

Affairs and National Resources. Vocational training can be subsidized via the 

Department of Labour73
• Junior kindergarten (or equivalent) as an official program exists 

only in Ontario currently. Kindergarten (or its equivalent) as is available in every 

province, but provincial funding, and the number of hours provided varies widely. 

Starting at grade one, at the age six or seven, there is universal publicly funded access up 

to grade twelve (or equivalent). Department on the province the age of mandatory entry is 

at 4-7 years. Children are required to attend school until the age of sixteen (Age 18 in 

Ontario and New Brunswick). About one of ten Canadians does not have high schools 

diploma- one in seven has university degree- the adult population that is without the high 

school diploma is a combination of both immigrants and Canadians -born. In many 

places, publicity -funded high school courses are offered to the adult population. The 

ratio of the high school graduate versus non diploma- holders is changi:Qg rapidly, partly 

due to chances in the labour market that require people to have a high school diploma 

and, in many cases, a university degree. 

72 www. Wikipedia. Orgl education in_ Canada visited on 24.5.2008 
73 Ibid 
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Canada spends about 7% of its GDP on education. Since the adoption of section 

23 of the Constitution Act, 1982, education in both English has been available in most 

places across Canada (if the population of children speaking the minority language 

justified it). 

(iv) Japan 

Japan is known for its well-maintained education system and excellent achievement. In 

successive international tests of mathematics, Japanese children consistently rank at or 

near the top. The Ministry of Education, culture, sports, science and technology (MEXT) 

is responsible for educational administration74
• 

Formal education in Japan began with the adoption of Chinese culture in the 6th 

century. Buddhist and Confucian teaching as well as sciences, calligraphy. Divination 

and literature were taught at the courts of Asuka, Nara and Hein. Scholar officials were 

chosen through an Imperial examination system but contrary to China, the system never 

fully took hold and titles and post at the court remained hereditary family possessions. 

The rise of bushi, the military class, during the Kamakura period ended the influence of 

scholars officials, but Buddhist monasteries remained influential centers of learning. 

During the Edo period (1603-1867), the daimyo vied few power in the largely pacified 

country. Since their influence could not be raised through war, they competed on the 

economic field. Their warrior-turned- bureaucrat Samurai elite had to be educated not 

only in military strategy and the martial arts, but also agriculture and accounting likewise, 

the wealthy merchants class needed education for their business, and their wealth allowed 

them to be patrons of arts and science. But temple schools (terakoya) educated peasants 

too, and it is estimated that at the end of the Edo period 50% of the male and 20% the 

female population possessed some degree of literacy. Even though contact with foreign 

countries was restricted, books from China and Europe were eagerly imported and 

Rangaku ("Dutch studies") became a popular area of scholarly interest. 

After the Meiji Restoration of 1868, the methods and structures of Western learning 

were adopted as a means to make Japan a strong, modem nation. Students even high

ranking government officials were sent abroad to study, such as the Iwakura mission. 

74 www. wikipedia.org/Education _in_Japan.visited on 24.5.2008 

40 



Foreign scholars, the so-called o-yatio gaikokujin, were invited to teach at newly founded 

universities and military academics. Compulsory education was introduced, mainly after 

the Prussian model. By 1890, only 20 years after the resumption of full international 

relations, Japan already had enough western-education academic to discontinue 

employment of the foreign consultants. 75 

The rise of the militarism to the education system to prepare the nation for war. The 

military even sent its own instructors to schools. After the defeat in World War II, the 

allied occupation government set an education reform as one of its primary goals, to 

eradicate militarist teachings and "democratize" Japan. The education system was rebuilt 

after the American model. 

The ends of the 1960s were a time of students protests around the world, and also in 

Japan. The main subjects of protest were the Japan-U.S. security treaty. A number of 

reforms were carried out in the post -war period until today. They aimed at easing the 

burden of entrance examinations, promoting internationalization and information 

technologies, diversifying education and supported lifelong learning. 

More than 99% of children are enrolled in elementary school. All children enter 

first grade at age six, and starting school is considered a very importance event in a 

child's life.76 

Virtually all elementary takes place in public schools; less than 1% of the schools are 

private. Private schools tended to be costly, although the rate of cost increase in tuition 

for these schools had slowly in the 1980s. Some private elementary schools are 

prestigious, and they serve as a first step to higher-level private schools with which they 

are affiliated, and thence to a university. 

Junior high school 

Lower secondary school covers grades seven, eight, nine, children between the ages of 

roughly 12 and 15, with increased focus on academic studies. Although it is still possible 

to leave the formal education system after completion lower secondary school and find 

employment, fewer than 4% did so by the late 1980s. 77 

15 Supra note 74 
76 Supra note 74. 
77 Ibid. 
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Like elementary schools, most lower-secondary schools in the 1980s were public, 

but 5% were private. Private schools were costly, averaging 558,592 yen (US $3,989) per 

students in 1988, about four times more than the 130,828 yen (US $934) that the ministry 

estimated as the cost for students enrolled in public lower secondary schools. Teachers 

often majored in the subjects they taught, and more than 80% graduate from the four -

Year College. Classes are large, with thirty-eight students per class on average, and each 

class is assigned a homeroom who doubles as counselor. Unlike elementary students, 

lower-secondary schools have different teacher for different subjects. The teacher, 

however, rather than the students, moves to a new room for each fifty-minute period. 78 

Instruction in lower-secondary schools tends to rely on the literature method. 

Teachers also use other media, such as television and radio, ad there is some laboratory 

work. By 1989 about 45% of all public lower secondary schools had computers, 

including schools that use them only for administrative purposes. Classroom organization 

is still bases on small work groups although no longer for reasons of discipline. 

All course contents are specified in the course of study for Lower-Secondary Schools 

Some subjects such as Japanese language and mathematics are coordinated with the 

elementary curriculum other, such as foreign language studies, mathematics, science, 

music, fine art, health, and physical education. All students also are exposed either 

industrial arts of home making. Moral education and special activities continue to receive 

attention. Many students also participate in after- schools sports clubs. 

The ministry recognizes a need to improve the teaching of all foreign languages, 

especially English. To improve instruction in spoken English, the government invites 

many young native speakers of English to Japan to serve as assistance to school boards 

and prefectures under its Japan Exchange and Teaching Program. By 1998 participants 

numbered over 1,000. 

High School 

Even through upper secondary school is not compulsory in Japan 94% of all lower 

secondary school graduate entered upper secondary school as of 2000. Private upper

secondary schools account for about 24% of all upper-secondary schools, neither public 

78 Supra note 74 
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nor private schools are free. The Ministry of education estimated that annual family 

expenses for education of a child in a public upper-secondary school were about 300,000 

yen (U.S 2,142) in both 1980s and the private upper-secondary schools were about twice 

as expensive. 79 

The most common type of upper-secondary schools has a full time, general program 

that offered academic courses for students preparing for higher education and also 

technical and vocational courses for students expecting to find employment after 

graduation. More than 70% of upper-secondary school students were enrolled in the 

general academic program in the late 1980s. A small number of schools offer part-time or 

evening courses or correspondence education. 

The first-year program for students in both academic and commercial courses is similar. 

They include basis academic courses, such as Japanese language, English, mathematics, 

and science. In upper-secondary school, differences in ability are first publicly 

acknowledged, and course content and course selection are far more individualized in the 

second year. However, there is a core of academic material through out all programs.80 

Vocational-technical programs includes several hundreds specified courses, such as 

information processing, navigation, fish farming, business English, and ceramics. 

Business and industrial courses are the most popular, according for 72% of all students in 

full- time vocational programs in 1989. 

Most upper-secondary teachers are university graduates. Upper secondary schools are 

organized into departments, and teachers specialized in the major field although they 

teach the variety of courses with in their disciplines. Teaching depends largely on the 

lectures system, with the main goal of covering the very demanding curriculum in the 

allotted. Approach and subject coverage tends to be uniform, at least in the public 

schools. 81 

Training of disable students, particularly at the upper secondary levels, emphasizes 

vocational education to enable students to be as independent as possible within society. 

Vocational training varies considerably depending upon the student's disability, but the 

opinions are limited for some. It is clear that the government is aware of the necessity of 

79 Supra note 74 
80 Ibid. 
81 Supra note 74 
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broadening the range possibilities for these students. Advancement for higher education 

is also a goal for the government, and it struggles to have institutions of higher learning 

accept more disabled students. 82 

Universities and coHeges 

As of 1991, more than 2.1 million students were enrolled in 507 universities. At the top 

of the higher education structure, these institutions provide four-year training leading to a 

bachelor's degree, and some offer six-year programs leading to a professional degree. 

There are two type of public your-year college: the ninety six national universities 

(including the University of the Air) and the thirty-nine local public universities, founded 

by prefectures and municipalities. The 372 remaining four-year colleges in 1991 were 

private. 83 

The overwhelming majority of college students attend full-time day program. In 1990s 

the most popular courses, enrolling almost 40% of all undergraduate students, were in 

social science, including business, law, and accounting. Other popular subjects were 

engineering (19 percent), the humanities (15 percent), and education (?percent). 

The average costs (tuition, fees, and living expenses) for the year of higher education in 

1986 were 1.4 million yen (US$ 1 0,000). To help defray expenses, students frequently 

work part-time or borrowed money through the government-supported Japan Scholarship 

Association. Assistance also is offered by local government, nonprofit corporation, and 

other institutions.84 

According to The Times Higher Education Supplement, the two top -ranking 

universities in Japan are the University of Tokyo and Kyoto University.85 

(v) Pakistan 

Education in Pakistan is divided into five levels : primary ( grades one through five); 

middle ( grade six through eight); high ( grade nine and ten, leading to the secondary 

82 lbid. 
83 Ibid 
84 Supra note 74 
85 The Times Higher Education Supplement world. University Ranking available on www. alnaja7. org. 
visited on 24.5.2008 
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School Certificate); intermediate (grades eleven and twelve, leading to Higher Secondary 

school Certificate); and university programs leading to graduate and advanced degrees. 

All academic education institutions are the responsibility of the provincial 

governments. The federal86 government mostly assists in curriculum development, 

accreditation and some financing of research. 

When Pakistan was founded in year 194 7 as a result of the partition with India. The 

country had only one institution of higher education87
, the University of the Punjab. Over 

the next 20 year, many private and public schools and higher education institution were 

established to help the country's socio-economical development. 

In the early 1970s, all of Pakistan's educational institutional were nationalized under the 

government of Zulfikar Ali Bhutto, who was committed to idea of Islamic Socialism. 

For the next decade, Pakistan's entire system of education was state-run. However, 

the growing demand for the higher education fasts outpaced the established of new public 

universities. During that period, the system could accommodate only 25% of the higher 

school graduate who applied to higher education institutions. The overcrowding 

prompted many wealthy Pakistan to seek University degrees abroad in the United States, 

Great Britain and Australia, while others sought out private tutors at home or entered the 

job market without a degree. 

In 1979 a government commission reviewed the consequence of nationalization and 

concluded that in the view of the poor participation rates at all levels of education, the 

public sector could no longer be the country's sole provider of education. By the mid-

1980s, private education institutions were allowed to operate on the condition that they 

comply with government- recognized standards. 

Until 1991, there were only two recognized private universities in Pakistan: Aga Khan 

University established in 1983; and Lahore University of Management Sciences 

establishes in 1985. By 1997, however, there were 1 0 private universities and in 2001-

2002, this number had doubted to 20. In 2003-2004 Pakistan had a total of 53 private 

degree granting institutions. 

86 www. Wikipedia. Org, I Education level. Available on www. wes. Org. 
87 World Bank enrollment Level. Available on www. wes. org 
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The rapid expansion of private higher education is even more remarkable if we look at 

the number of institutions establishes on a year-by-year basis. In 1997, for instance, three 

private institutions were established; in 2001 eleven new private institutions were 

opened; and in 2002 a total of 29 private sector institutions sprung up. 

The government has decided to introduced 'English Medium 

Education' on a phased basis to substantially and the right to 'Mother 

Tongue Education'. This new policy which is termed 'Education Sector 

Reforms (Policy decisions); states that "English language has been made 

compulsory from class-/ onwards. " And the "introduction of English as 

medium of institution for Science. Mathematics , Computer Science and 

other selected subjects like Economics and Geography in all schools in a 

graduated manner. "88 

(vi) Bangladesh 

The educational system in Bangladesh is three-tired and highly subsidized. The 

government of Bangladesh operates many schools in the primary, secondary, and higher 

secondary levels. It also subsidized parts of the funding for many private schools. In the 

tertiary education sector, the government also funded more than 15 state universities 

through the Universities Grants Commission. 

In the past. Bangladesh education was primarily an English- controlled, upper-class 

affair with all courses given in English and very little being done for the common people. 

The Bangladesh education board has taken steps to leave such practices in the past and 

looking forward to education as a way to provide a somewhat poverty- stricken nation 

with a brighter future. 

Bangladesh fully confirms to the education For All (EF A) objectives and the Millennium 

Development Goals (MDG) and international declarations. Article 17 of the Bangladesh 

Constitution assures that all children between the age of six and ten years are to be 

provided basis education free of charge. 89 

88 Government of Pakistan, Ministry of Education. available on www. gov. pk. Visited on 25.5.2008 
89 www. Wikipedia. Org./ education_in_Bangladesh visited on 25.5.2008 
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From the time of English rule to the Pakistani regime and finally the Bangladesh system, 

education has evolved not only n methods but also in fundamental aspects like language 

and governance. Bangladesh has gone through various phases of education systems. 

During British rule, education was mainly reserved for the wealthy class. The 

language of pedagogy was English, as religious nuns and other British people ran the 

schools. The few natives who were fortunate to receive education were either from 

wealthy families (Nawabs) or whose family had ties with British governing body. For one 

to receive higher education, such as a university degree, to become a professional, one 

had to attend schools in England. Such was the case of Mahatma Gandhi, who traveled to 

London to study law. As native people were treated as second- class citizens, education 

was largely withheld from the general population. 90 

After the British left the Indian subcontinent, the territory currently known as Bangladesh 

came under Pakistan regime as the state of East Pakistan. Education during this period 

was still very scarce but those who had the means of acquiring it were no longer 

considered second-class citizens. The state language however was Urdu, the mother 

tongue of Pakistan. In East Pakistan, however, the native language was Bengali. Hence, a 

conflict over language was imminent. During that period schools system largely 

functioned in the English language and a few such schools, like the Holy Cross and 

numerous Catholic schools and colleges, were still taught by Christian missionaries.91 

Education system 

Currently the education system is divided into four levels or stages. The first is the 

Primary level which incorporate grades 1 to5. The second is Secondary level which 

covers grades 6 to 10. The Higher Secondary levels consists of grades 11 and 12. If a 

student wishes to pursue further studies, tertiary education institutions are available. 

There are 11 government universities in Bangladesh and some 20 private universities 

which provide tertiary education. Students can choose to further studies in engineering, 

technology, agriculture and medicine at a variety ofuniversities and colleges.92 

90 Supra note 89 
91 Ibid. 
92 Ibid. 
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At all levels of schooling, students can choose to receive their education in English or 

Bengali. Private schools tend to make use of English-based medium while government

sponsored schools use Bengali medium of study.93 

A separate religious branch of education, known as the Madrasahs system, teachers all 

the basics of education in a religious environment. Madrasahs take in countless homeless 

children and provide them with food, shelter and education. 4Religious studies are taught 

in Arabic and the children also usually serve the related mosques. 

Education management 

The overall responsibility of management of primary education lies with the 

Primary and Mass Education Division (PMED), set up as a separate division with the 

status of a Ministry IN 1992. While the PMED is involved in formation of policies, the 

responsibility of implementation rests with the Directorate of Primary Education (DPE) 

headed by a Director General. 94 

- The Director of primary Education (DPE) and its subordinate officers in the district and 

upazila are solely responsible for management and supervision of primary education. 

Their responsibilities include recruitment, posting, and transfer of teachers and other 

staff; arranging in-service training of teachers; distribution of free textbooks; and 

supervision of schools. The responsibility of school construction, repair and supply of 

school furniture lies with the Facilities Department (FD) and local; Government 

Engineering Department (LGED). The National Curriculum and Texts Books (NCTB) 

are responsible for the development of curriculum and production of textbooks. While the 

ministry of Education (MOE) is responsible for formation of policies, the Directorate of 

Secondary and Higher Education (DSHE) under the Ministry of Education is responsible 

for implementing the same at secondary and higher educational levels. The NCTB 

responsible for developing curriculum and publishing standard textbooks. 

Current government projects to promote the education of children in Bangladesh 

include compulsory primary education for all, free education for girls up to age 10, 

stipends for female students, a nation wide integrated education system and food-for-

93 Ibid. 
94 Ibid. 
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education literacy movement. A large section of the country's national budget is set aside 

to help put these program into action and to promote education and make it more 

accessible. Recent years have seen these efforts pay off and the Bangladesh education 

system is strides ahead of what it was only a few short years ago.95 

(vii) Eire 

Eire Article 42 states: the States shall provide for free primary education. 

(viii) Burma 

Article 33 says: when in particular, the State shall make provlSlons for free and 

compulsory primary education. 

Article 44 says: The State shall pay special attention to the young and promote their 

education. 

(ix) France 

The preamble to constitution of fourth French Republic States:-

'The establishment of free, secular, public education on all levels is a duty of the State.' 

(x) Czechoslovakia 

Section 12 

(i) All citizens have rights to education. 

(ii) Elementary education is uniform, compulsory and free. 

(xi) Germany 

SECTION 39 

(i) Every child must be given opportunity to develop thoroughly his physical, 

mental and moral powers, attendance at the technical and secondary schools and at the 

institute of higher learning shall be made possible for all section ofthe Nation. 

95 Supra note 89 
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(ii) School shall be free of charge, learning Aids in compulsory schools shall be 

supplied without payment. 

(xH) Costa Rica 

Section 78 

Primary education is compulsory. Primary, pre-School and secondary educations are 

free and are provided at national expenses. 

The State shall facilitate the higher studies of persons, who lack the necessary funds. 

The ministry of education shall be responsible for the awarding of Scholarship and 

grants-in-aid, through a body appointed by law. 

Section 82 

The State shall provide food and clothing for needy pupils in accordance with law. 

U.N.O- Article 23 (i) posits- Elementary & fundamental education shall be free & 

compulsory. 

(xiii) Nepal 

Likewise, the Constitution of Nepal has also promised free education to children. 

It is also a fact that the constitution of Nepal has also guaranteed right to know and 

knowledge u/s 16 of the constitution ofNepai.96 

Now, the perusal of these provisions of the various Constitution of foreign nation 

has shown us the need for free and compulsory education although certain riders have 

been imposed for free and compulsory education. Hence, rights to free education has 

been made to be a fundamental rights and State is bound to grants for right to free and 

compulsory education, in some foreign nations, this right to education has been made 

compulsory and free completely to all kinds of children but in certain nations, it has been 

made free up to primary education,. The position of France is quite unique, which has 

provided for the establishment of free, secular, public education at all levels as a duty of 

state. 

96 Gokulesh Sharma," Whether Right to Education, right to know and knowledge should be Fundamental 
Right, Law Teller, March 1999.p.35 
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D: INTERNATIONAL INSTRUMENTS 

The right to education has been recognized in several international instruments, of 

which the three key international instruments are the Universal Declaration of Human 

Rights. 1948 (UDHR), the International Covenant on Economic, Social and Cultural 

Rights, 1966 (ICESCR) and the Convention on the Rights of the Child, 1989. While 

some instruments upholds the Rights to 'elementary education,' other use the phrase; 

primary education'. 

(i) Article 26 of the Universal Declaration of Human rights, 194897 provides: 

(i) Everyone has the rights to education. Education shall be free at least in the 

elementary and fundamental stages. Elementary education shall be compulsory ... 

(ii) Education shall be directed to the full development of the human personality and to 

strengthening of respect for human rights and fundamental freedom. It shall promote 

understanding, tolerance and friendship among all nations, social or religious group and 

shall further the activities of the United Nations for maintenance of Peace. 

(iii)The parents have a prior right to choose the kind of education that shall be given to 

their children. 

Then the (ii) International Covenant on Economic, Social and Cultural Rights, 

196698under its Art. 13 recognize the rights to education as enunciated above by 

Universal Declaration of Human Rights as under: (1) the state parties to the present 

Convent recognizes the right of everyone to education. They agree that the education 

shall be directed to the full development of the human personality and the senses of its 

dignity, and shall strengthen the respect for human rights and fundamental freedom. They 

further agree that education shall enable all persons to participate effectively in a free 

society, promotes understanding, tolerance and friendship among all nations and all 

social, ethnic or religious groups and further the activities of the United Nation for the 

maintenance of peace. 

97 This Declaration was adopted and proclaimed by UNGA resolution 217 A (iii) of Declaration I 0, I 948. 
98 This UN Covenant was adopted and opened for signature, ratification. And accession by General 
Assembly Resolution 2200 A (XXI) of Declaration I 6, I 966. And came into force on January 03, I 976. 
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(2) The state parties to the present Covenant recognizes that with a view to achieving full 

realization of this right: 

(a) Primary education shall be compulsory and available free to all; 

(b) Secondary education in its different forms, including technical and vocational 

secondary education, shall be made generally available and accessible to all by every 

appropriate means, and in particular by the progressive introduction of free education; 

(c) Higher education shall be made equally accessible to all, on the progressive 

introduction of free education 

(d) Fundamental education shall be encouraged or identified as far as possible for those 

persons who have not received or completed the whole period of their primary education; 

(e) The development of system of school at all level shall be actively pursued, an 

adequate fellowship system shall be established and the material conditions of teaching 

staff shall be continuously improved. 

(3) the states parties to the present Convent undertake to have respect for the liberty of 

parents and, when applicable, legal guardians to choose for their children schools other 

than those establishes by the public authorities, which conform to such minimum 

educational standards as may be laid down or approved by the State and ensures religious 

and moral education of their children in conformity with their own convictions, 

( 4) no part of this article shall be constructed so as to interfere with the liberty of the 

individuals and bodies to establish and direct educational institutions, subjects always to 

the observance of the principles set forth in paragraph 1 of this article and to the 

requirement that the education given in such institution shall conform to such minimum 

standards as may be laid by the State. 

Above provisions of Universal Declaration of Human Rights recogmzes education 

as a basis human rights of human being. Human rights are inalienable in the sense that a 

holder of these rights can not divest himself of them. The reason is simple. These rights 

are inherent in a very nature of human being. Jackques Maritain had said that the " 

human person possesses right because of the very fact that it is a person, a whole, a 

master of itself and of its act-by natural law, the human person has the right to be 

respected, is the subject of rights, possesses rights. These are things which are owed to a 
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man because of the very fact that he is a man99
. Being education as human rights, it 

develops full personality of the persons. Development of personality is also inalienable 

rights of human being". 

(iii) UN Convention on the Rights of the Child, 1989 under Art. 28 provide that the 

states Parties recognize the rights of the child to education and with the view to achieving 

this right progressively and on the basis of equal opportunity, they shall in particular: 

(a) make primary education compulsory and available free to all; 

(b) encourages the development of different forms of secondary education, including 

general and vocational education, and make them available and accessible to every child, 

and take appropriate measure such as the introduction of free education and offering 

financial assistance in case of need; 

(c) Make higher education accessible to all on the basis of capacity of every appropriate 

means; 

(d) Make education and vocational information and guidance available and accessible to 

all children; 

(e) Take measure to encourage regular attendance at school and the reduction of dropout 

rates. 

(2) States parties shall take all appropriate measures to ensure that schools discipline is 

administered in a manner consisted with the child's human dignity and in conformity 

with the present convention. 

(3) States parties shall promotes and encourages international cooperation in manner 

relating to education, in particular with a view to contributing to the elimination of 

ignorance and illiteracy throughout the 'world' and facilitating assess to scientific and 

technical knowledge and modem teaching methods. In this regard, particular account 

shall be taken of the needs of developing countries. 

Whereas Art. 29 provides that: 

(1) The States Parties agree that the education of the child shall be directed to 

(a) The development of the child's personality, talent and mental and physical abilities to 

their fullest potential; 

99 J. Maritain," The Rights of Man and Natural Law," 1951 p. 65 
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(b) The development of respects for human rights and fundamental freedoms, and for 

principles enshrined in the Charter of the United Nations; 

(c) the development of respect for child's parents, his or her own cultural identity, 

language and values, for national values of the country in which the child is living, the 

country from which he or she may originate and for civilization different from his or her 

own; 

(d) the preparation of the child for responsibility life in a free society, in the sprit of 

understanding peace, tolerance, equality of sexes an friendship among all people, ethnic, 

national and religious groups and persons of indigenous origin; 

(e) the development of respects for the natural environment. 

(2) omitted. 

(iv) The Beijing Declaration and Education: 1995 

The Beijing Platform 100 for Action, a statement of intention on the part of government 

representative at the Fourth World Conference for Women in Beijing, 1995 recognized 

education as a basis human rights and an essential tools for achieving more relations 

between women and men. It recommended investing in formal and non-formal education 

and training for girls and women as one of the best means of achieving economic growth 

and development that is sustained and sustainable. The Platform for Action proposes 

these strategic objectives: 

o ensure equal access to education; 

o ensure the completion of primary education by at least 80% of children, with 

special emphasis on girls, by the year 2000; 

o Close the gender gap in primary and secondary education by the year 2005 

and achieve universal primary education in all countries before the year 2015? 

Reduce the female illiteracy rate, especially among rural. migrant refugee, 

internally displaced and disabled among women to at least half the 1990 level; 

o Eradicate illiteracy among women worldwide; 

o Improve women's access to vocational training, science and technology and 

continuing education; 

100 The Fourth World Conference on women, Beijing, 4th to 15th September 1995 
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o Develop non-discriminatory education an training by developing and using 

curriculums, textbooks and teaching aids free of stereotyping for all levels of 

education; 

o Allocate sufficient resources for and monitor the implementation of education 

reforms' 

o Maintain or increase funding levels for education in structural adjustment and 

economic recovery programmers; 

o Promote lifelong education and training for girls and women, and create · 

flexible education programmes to meet their needs. 

E: INDIAN FRAMEWORK 

Education has many facets within and beyond the constitution as well as its contents and 

development in pre-independent period. The concept of education primarily meant the 

learning and imparting of knowledge. This issue may involve a variety of the question 

relating to the opportunities available, liberty of the people to learn their assessability in 

their area and the right to education. It further involves various modes and methods of 

education centres, including the issues as to eligibility and availability of education to 

various classes of beneficiaries. When we talk about education it becomes significant that 

what does it means and how far it is desirable looking to the needs and recourses of the 

country. Whether it means and includes the primary education or it should be strengthen 

over to the higher levels also. It is very difficult for any country more particularly for 

developing one like India to afford the entire cost of education at all levels. Therefore a 

discussion under the sub chapter centers around the constitutional guarantee of education 

and how far it would go to fulfill needs of the Indian people. 

(1). Constitutional Provisions: 

The expression " Education " in the different Articles of the Constitution means and 

include education at all levels, i.e. from the primary school levels up to the post-graduate 

levels. It includes professional education also. The expression "Educational Institution" 

means institutions that impart education. What education is understood here as in above. 
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The "Educational Institution" are of different types. They have been classified broadly in 

Government/Private educational institutions. There is further classification on the basis of 

receipt of aid, i.e. classification into aided and un-aided educational institutions. A further 

classification exists on the basis of levels of education that it imparts, e.g. schools, under

graduate or post-graduate colleges and professional institutions. 

The framers of the Constitution have provided for legislation an education by 

competent legislature the Forty-Second Amendment to the constitution included in the 

concurrent list under Entry 25. That however does not in any way change the position 

with regard to the determination of a "religious" or "linguistic minority" for the purpose 

of Art.30. By transfer of entries the character of the entries is not lost or destroyed. In this 

view of the matter by transfer of contents of Entry 11 of the list II to list III as Entry 25 

has not denuded the power of State legislature to enact law on the subject 'Education' but 

rather has also conferred power on the Parliament to enact law on the subject. 

As regards legislative competent regarding education, following entries may be 

refers to. 

(a) Entries Mentioned in the Union List 

Entry 63: " The institution known at the commencement of the Constitutions of Benaras 

Hindu University, the Aligarh Muslim University and the Delhi University; the 

University established in the pursuance of the Arts 3 71-E; any other institution declared 

by Parliament by law to be an institution of national importance". 

Various universities like Jawaharlal Nehru University have been established by 

Parliament under the Entry. 

Entry 64: "Institution for scientific or technical education financed by the Government of 

India wholly or in part and declared by parliament by Law to be an institution of natural 

importance." 

Various !ITs have been established by Parliament under this Entry. 

Entry 65: Union agencies and institution for: 

(a) Professional, vocational or technical training including training of police 

officers; 

(b) The promotion of special studies of research, or; 

(c) Scientific or technical assistance in the investigation or detection of crime. 
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Entry 66: Co-ordination and determination of standards of institutions for higher 

education of research and scientific and technical institutions. 

The University Grants Commission has been establishes under this Entry. 

(b) Entry mentioned in the Concurrent List 

Entry 25: "Education including technical education, medical education and universities 

subjects to the provisions of Entries 63, 64, 65 and 66 of the list I, vocational and technical 

training of labour. " 

Entry 26: Legal, medical and other professions. 

Thus, State legislature may establish universities under Entry 25. But these universities 

may also be controlled by Union List Entries mentioned as above. Hence, every 

legislature seeking to establish a State university is required to be cleared by the Union 

Government under the provision of the Constitution. By virtue of Entry 25 List II 

(Concurrent List) predominance has been given to the centre in matter of education. 

Art. 30 confers fundamental right to linguistic and religious minorities to establish and 

administer educational institutions of their choice. The test who are linguistic or religious 

minorities within the meaning of Art. 30 would not be one and the same either in relation 

to a State legislature or central legislation. There can not be two tests; one in relation to 

central legislation and other in relation to State legislation. The meaning assigned to 

linguistic or religious minorities would not be different when the subject 'education' has 

been transferred to the concurrently list from the State list. The test who are linguistic of 

religious minorities as settled in Kerala Education Bill's case continues to hold good even 

after the subject 'education' was transposed into Entry 25 List III of the seventh Schedule 

by the Forty- Second Amendment Act, 1976. 

Justice V.N Khare said in T.MA Pai Foundation v. State of Karnataka101 that 

entries in List of VII Th Schedule are not powers of legislation but field of legislation. 

101 AIR 2003 SC 355. 
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Other provision Contained in the Constitution Relating to Education: 

Provisions relating to education under Indian Constitution are of different nature. Some 

provisions are fundamental rights of citizens and some are only directory to the 

government. 

(c) As Directive Principles of State Policy: 

Directive Principles of State Policy include following provisions relating to education:

(a) Newly substituted Art 45 provides for provision for early childhood care and 

education to childhood below the age of six years. It says that State shall endeavor to 

provide early childhood care and education for all children until they complete the age of 

six years 102 

Before Constitution (Eighty-sixth amendment) Act 2002, Art 45 required the State to 

make provision within ten years for free and compulsory education for all children until 

they complete the age of fourteen years. The object of this Article was to abolish 

illiteracy from the country. 

In a landmark judgment in Unnikrishnan v. State of Andhra Pradesh103 the Supreme 

Court held, the "Right to Education" up to the age of 14 years is a fundamental rights 

within the meaning of Art. 21 of the Constitution, but thereafter the obligation of the state 

to provide education is subject to the limit of its economic capacity. "The right to 

education flows directly from rights to life", the court declared. Fortunately, this judicial 

verdict has been given a final place in the Constitution by Constitution (Eighty- Sixth 

Amendment) Act, 2002. Right to education has been added as a fundamental right in Art, 

21- A which provides that the state shall provide free and compulsory education to all 

children of the age of six to fourteen years in such manner as the State may, by law, 

determine. 

(b) Art 46 speaks about promotion of education and economic interest of 

Scheduled caste, scheduled tribes and other weaker sections. IV says that the State shall 

102 Substituted by the Constitution (Eighty-sixth Amendment) Act 2002 for Art 45, w.IJ.ich provides >'21 
provision for free compulsory education for children. The State shall endeavor to provide within a p~riOd of 
ten years from the commencement of this constitution for free and compulsory education for all children 
until they complete the age of fourteen years. 
103 AIR 1993 SC 2178 ···· 
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promote with special care the educational and economic interests of the weaker section of 

the people, and in particular of the scheduled caste and the scheduled tribes and shall 

protest them from injustice and all forms of exploitation. 

(c) Art 41 relates to right to work, to education and to public assistance in certain 

cases. It directs the State to ensure the people within the limits of its economic capacity 

and development 

(i) employment 

(ii) education and 

(iii) Public assistance in cases of unemployment, old age, sickriess and disablement 

and in other cases of underserved want. 

But policy and plans established new schools should be cleared explained by the State 

Government 104
. 

Under the constitution, these directive principles are fundamental in the governance of 

the country, but they cannot be enforced through court of law105
. However the Supreme 

Court has interpreted the directive principles in a very liberal manner and have even 

enforced some of therri under appropriate situations. 

(d) Having Flavour of Fundamental Duties. 

Under Article 51-A, the Constitution includes a number of' Fundamental Duties'. 

Following fundamental duties relates to the type of education to be imparted in 

the educational institutions. 

(a) To render social service when called upon to do so. 

(b) To promote harmony and the sprit of common brother hood amongst all the 

people of India transcending religious, linguistic and regional and sectional 

diversities, and to denounce practice derogatory to the dignity of women. 

(c) To value and preserve the rich heritage of our composite culture, 

(d) To protect and improve the natural environment including forest, lakes, river and 

wild life and to have compassion for living creature and 

(e) To developed scientific temper, humanism and sprit of enquiry and reform. 

104 Gram Vikas Shikahan Prasarak Mandai v. State of Maharashtra AIR 2000 Bom.437 
105 Art. 37 oflndian Constitution 
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Clause (k) has been inserted in Art. 51-A by the constitution (Eighty-Sixth Amendment) 

Act, 2002 Art-51-A (k) imposes a fundamental duty upon every parent or guardian to 

provide opportunities for education to his child or as the case may be, ward between the 

age of six and fourteen year. Art.-51A is confined to "citizens" unlike some of the 

Articles relating to fundamental rights (e.g. Art-21) which extent to all "persons". The 

courts may look at the fundamental duties while interpreting equivocal statutes which 

admit oftwo constructions. 

The unfortunate aspect of fundamental duties is that they cannot be enforced by writes. 

They can be promoted only by constitutional methods. However, they cannot be used for 

interpreting ambiguous statutes. Where the constitutionality of an Act is challenged, the 

court may looked at Art. 51-A to uphold it. It would be for the educational institutions to 

impress on the minds of the taught the significant of these fundamental duties so that later 

in life they may behave in manner consistent with these duties. 

(e) Fundamental Right; 

Following Articles of the Constitution makes provision for education: 

Article 19(1) (g): all citizens shall have the rights to practise any profession, or to carry 

on any occupation, trade or business106 

This rights is intended to ensure that 'citizen' rights· to business does not depends on 

grant by the State and the State cannot prevent a citizen from carrying on a business, 

except by a law imposing a reasonable restriction in the interest of the general public. 

(f) Article 21 -A: Right to Education 

The State shall provide free and compulsory education to all children of the age of six to 

fourteen years in such manner as the State may, by law determine 107
• Till. 2002s 

Constitution Eighty-Sixth Amendment, right to education was not a ·specially guaranteed 

fundamental right under the constitution, it was only Unnikrishnan v. State of Andhra 

106 Education is included in Art ( 19) (g) in the case of T.MA Paifoundation v. State of Karnataka. AIR 
2003 SC, 355. In this case the term 'education' covered in terms 'occupation'. 
107 Inserted by the Constitution (Eighty-Sixth Amendment) Act 2002.this Art is substituted for Art. 45 
before this Amendment, which is as follows: "provision for free and compulsory education for children the 
State shall endeavor to provide within a period often years from the commencement of this constitution for 
free and compulsory education for all children until they complete the age of fourteen years" 
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Pradesh 108 which had, widely interpreting Art 21, recognized rights to education as one 

of the aspects of personal liberty. This was done by the judiciary exercising its role of 

judicial activism not by our legislatures who are deemed to be reflecting the wishes of the 

people. However, through at a very late stage, right to education has been made by the 

Constitution (Eighty-Sixth Amendment) Act 2002. A fundamental right109
• A 

fundamental duty has also been cast regarding this upon the parents and guardians110• 

(g) Education, Minorities and Weaker Sections: 

The Constitution makes special provisions for education by and to minorities. They are as 

follows: 

Article 26 (a): Subjects to public order, morality and health, every religious 

denomination or any section thereof shall have the rights to established and maintain 

institutions for religious and charitable purpose. Religious denomination or any section 

thereof will definitely include religious minorities. But under Art. 28 certain restrictions 

may be inferred regarding educational institution established by religious minorities. 

They are 

(1) No religious instruction shall be provided in any educational institution wholly 

maintained out of State funds. 

(2) Nothing in clauses(l) shall apply to an educational institution, which is 

administered by the States but has been established under any endowment or trust, 

which requires that religious instructions shall be imparted in such institution. 

(3) No persons attending any educational institution recognizes by the State of 

receiving aid out of State funds shall be required to take part in any religious 

instruction that may be imparted in such instructions or to attend any religious 

workship that may be conducted in such institution or in any premises attached 

thereto unless such persons or, if such persons is a minor, his guardian has given 

his consent thereto. 

108 AIR 1993 SC 2178 
109 Art 21-A ofthe Indian Constitution 
110 Art 51-A (k) of the Indian Constitution 
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Art. 29 specifically protest the interest of minorities having different culture or language. 

It states that: 

(1) any section of the citizen residing in the territory of India or any part thereof 

having a distinct language, script or culture of its own shall have right to conserve 

the same. 

(2) No citizen shall be denied admission into any educational institution maintained 

by the Sates or receiving aid out of State funds on ground only of religion, race, 

caste, language or any of them. 

Article 30 of the Indian Constitution provides right of minorities to establish and 

administer educational Institutions. Art. 30 states that: 

(1) All minorities whether based on religious or language shall have the right to 

establish and administer educational institutions of their choice. 1 (A) In making 

any law providing for the compulsory acquisition of any property of an 

educational institution established and administered by a minority referred to in 

clause ( 1 ), the Sates shall ensure that the amount fixed by or determined under 

such law for the acquisition of such property is such as would not restrict or 

abrogate the right guaranteed under that clause 

(2) The State shall not, in granting aid to educational institutions discriminate against 

any educational institution on the ground that it is under the management of a 

minority, whether based on religious or language. 

(II) Education and Rights to Life 

In India the Judiciary has given an extended meaning to constitutional expression like 

"life" and personality liberty" and has in unequivocal terms recognized 'rights to 

education 'as fundamental rights. The Supreme Court of India in Francis C. Mullin 

v.Administrator, Union Territory of Delhi111 has remarked: 

Whether the right to life is limited only to protection of limb or faculty or does it go 

further and embrace something more. We think that the right to life includes the right to 

live with human dignity and all that goes along with it, namely, the bare necessaries of 

Ill AIR 1981 sc. 746 
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life such as adequate nutrition, clothing and shelter over the head and facilities for 

reading, writing and expressing oneself in diverse forms, freely moving about and mixing 

and commingling with fellow human beings. Of course the magnitude and content of the 

components of this right would depend upon the extent of the economic development of 

the country, but it must, in any view of the matter. Include a right to basis necessities of 

life and also the right to ... constitute the bare minimum expression of the human self. 

The observation of the court gives due legitimacy to the right to education as a basis 

necessity of life and as one of the activities constituting "the bare minimum expression of 

human self." In 1984, the Supreme Court of India in Bandhua Mukti Morcha v. Union of 

India 112held that the education is implicit in flows from 'the rights to life'. Later in Bapuji 

Education Association v. State 113Justice Rama Jois, of the 

Karnataka High court found right to education to be an essential attribute of 

personal liberty. He observed that "the right of an individual to have and /or to impart 

education is one of the most valuable and sacred rights", and further observed that 

"among various types of personal liberties which can be regarded as include in the 

expression 'personal liberty' and in article 21, education is certainty the foremost". 

The question whether a 'right to education 'is guaranteed to the people of India 

under the constitution was dealt with by the Supreme Court at length in Mohini Jain v. 

State of Karnataka114 
• The main question in this case related to the admission of Mohini 

Jain who was selected for MBBS courses but was asked to pay a tuition fee ofRs. 60,000 

per annum and a capitation fee of four and half lakhs. The matter assumed extraordinary 

significant after reaching the court. Justice Kuldip Singh referred, to the preamble of the 

constitution which: promises to secure to all citizens of India 'justice-social economic 

and political," liberty of thought, expression, belief, faith and workship." provides for 

"equality of status and opportunity " and assures dignity of individual. The court also 

referred to article 21, 38, 39 (a), 39(f) and 45 of the constitution which guarantee the 

protection of life and personal liberty and direct the State to secure: a social order for the 

promotion of welfare of the people: protection against exploitation; right to work. To 

112 AIR I 984 SC. 802 
113 AIR 1986 Kant. 119 
114 AIR 1992 SC. 1858 

63 



education and public assistance in certain cases and provision for free and compulsory 

education for children. 

After referring to the aforesaid constitutional provisions the court observed that 

'right to education' has not been guaranteed expressly as fundamental rights under part 

III of the constitution but the framers of the constitution have made it obligatory for the 

state to provide education to its citizens. The court forcefully put forward the view that 

the preamble of the constitution promises to secure to all citizens' justice -"social, 

economic and political", combining social and economic rights along with political and 

justifiable legal rights. In order to establish social justice and to make the masses free in 

the possible sense the state was to strive to achieve the goals set out in the preamble of 

the constitution. As regard social justice it has been specially enjoyed as an object 

without providing education to the large majority who are illiterate. A dispassionate 

consideration of the matter leads to the conclusion that these objectives shall only remain 

on paper unless the people in this country are educated. The court observed: 

The three pronged justice (social, economic and political) promised by the preamble is 

only an illusion to the teeming-millions who are illiterate. It is only the education which 

equips a citizen to participate in achieving the objectives enshrined in the preamble. 115 

Bringing to focus another significant aspect of the issue the court remarked that the 

preamble also assures the dignity of the individual and the constitution seeks to achieve 

this objects by guaranteeing fundamental rights to each individual which he can get 

enforce, if necessary through a court of law. The directive principles in part IV of the 

constitution are also with the same objective. The court made it clear that: 

The dignity of man is inviolable. It is the duty of the State to respect and protect the 

same. It is primary education which brings forth the dignity of a man ... The framers of 

the Constitution were aware that more than seventy percent of the people, to whom they 

were giving the Constitution oflndia, were illiterate. They were also hopeful that within a 

period of ten years illiteracy would be wiped out from the country. It was with that hope 

that Article 41 and 45 were brought in chapter IV of the Constitution. An individual 

cannot be assured of human dignity unless his personality is developed and the only way 

to that is to education him. This is why the Universal Declaration of Human Rights, 1948 

115 Supra note 114 
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emphasis "Education shall be directed to the full development of the Human 

personality ... " 116 

Another vital question that was considered by the apex court related to recognizes of an 

individual's right "to education" in article 41 of the constitution which provides that "the 

'State shall, within the limit of its economic capacity and development, make effective 

provisions for securing the right.. .. to education". The court observed that although a 

citizen cannot enforce the directive principles contained in chapter IV of the constitution 

but these wee not intended to be mere pious declarations in support of its argument the 

court invoked the following words of Dr. Ambedkar: 

In enacting this part of the Constitution, the Assembly is given certain 

directions to the future legislative and the executive to show in what 

manner they are to be exercise the legislative power they will have. Surely 

it is not the intention to introduce in this part these principles as mere 

pious declarations. It is the intention of the Assembly that in future both 

the legislature and the executive should not merely pay lip service to these 

principles but that they should be made the basis of all legislation and 

executive action that they may be taking hereafter in the matter of the 

governance of the Country117 

The court accordingly concluded in this respect as follows: 

The directive principles which are fundamental in the governance of the country cannot 

be isolated from the fundamental rights guaranteed under part III. These principles have 

to be read into the fundamental rights. Both are supplementary to each other. The State is 

under a constitutional mandate to create conditions in which the fundamental rights 

guaranteed to the individuals under part III. could be enjoyed by all. Without making 

'right to education' under Article 41 of the constitution a reality the fundamental rights 

under chapter III shall remain beyond the reach of large majority which is illiterate. 118 

116 Supra note I 14 
117 Constituents Assembly Debates (CAD.) vol. VII p.476 
118 Supra note. 112 p. 1864. 

65 



The court also beneficially referred to its earlier observation regarding right to life with 

human dignity and directive principles of State policy in Bandhua Mukti Morcha v. 

Union of India119
. 

The right to five with human dignity enshrined in Article 21 

derives its life breath from the Directive Principles of State Policy and 

particular clauses (e) and (f) of Article 39 and Article 41 and 42 and at 

the least, therefore, it must include ... educational facilities... in order to 

enable a person to live with human dignity ... 

After a due consideration of all the above given observation the court held that the right 

to education flows directed from the right to life. It said: 

'Rights to life' is the compendious expression for all those rights which the courts must 

enforce because they are basis to basic to the dignified enjoyment of life. It extends to the 

full range of conflict which the individual is free to pursue. The rights to education flows 

directly from the right to life. The right to life under Article 21 and the dignity of an 

individual cannot be assured unless it is accompanied by the right to education. The State 

government is under an obligatory to make endeavor to provide educational facilities at 

all levels to its citizens. 120 

The court continued to observe that the fundamental rights guaranteed under part III of 

the Constitution of India including the right to freedom of speech and expression and 

other rights under article 19 cannot be appreciated and fully enjoyed unless a citizen is 

educated and is conscious of his individual dignity. The 'right to education' is therefore, a 

concomitant to the fundamental rights enshrined under part III of the constitution and the 

state is under a constitutional mandate to provide educational institutes at all levels for 

the benefit of the citizens. 121 

The basic question whether the constitution of India guarantees a fundamental rights 

of education to its citizens came again for consideration before the Supreme Court in 

Unni Krishnan v. State of A.P122 where writ petition were filed by private· educational 

institutions engaged in imparting medical and engineering education called in question 

119 Supra note I 10. p. 811 
120 Supra note 112. 
121 Ibid. p. 1864. 
122 c 1993) 1 sec. 645 
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the Mohni Jain decision 123
• The views expressed by the concerned judges in this case are 

of great significance. The matter was heard by L.M Sharma, C.J and S.Ratnavel Pandian, 

S. Mohan, B.P. Jeevan Reddy and S.P Bharucha, JJ. The judges deliver three separate 

judgments each with a novel import. In one of the judgments Sharma C.J. (for himself 

and Bharucha, J.) (Partly dissenting) said that article 21 guarantees no fundamental right 

to professional education. As regards the question whether the right to primary education 

mentioned in article 45 of the constitution is fundamental or not, Sharma C.J., in view of 

financial and other implications left it to be decided in some subsequent case by a larger 

bench. The other three judges viz., S. Mohan, Jeevan Reddy and S.Ratnaval Pandian 

upheld the right to education as a fundamental right, S.Mohan J. in his separate 

(concurring) judgment laid much emphasis on the importance of education and held that 

the state is obliged to provide education to all up to 14 years of age, within the prescribed 

time-limit. 

The court tracing the nexus between life, living and education observed that the 

fundamental purpose of education is the same at all times and in all places. It is to 

transfigure the human personality into a pattern of perfection through a systematic 

process of development of the body, enrichment of the mind, sublimation of emotions 

and illumination of the sprit. Education is a preparation for a living and for life; it is a 

social and political necessity in a country like India. 

On the basis of all these and similar other views the Supreme Court declared right to 

"education" as a fundamental right" of all citizens and connected it with right to life and 

personal liberty under article 21 of the constitution of India. 

(iii) Education and Right to Equality 

In the constitution field of education the broad objectives is "to promote freedom, 

progress and equal opportunity" for all Indians. The state is under the constitutional 

obligation to secure to the people of India, the right to education. But the unfortunate part 

was that the state hardly moved in this direction and it was the judiciary who had to take 

initiative to see that the state rises from hibernation. A fundamental right to education 

was given a place by the judiciary under part III of the Constitution of India. The second 

123 Supra note 112 
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fundamental right, which was mostly availed in the area of reservation, was the right to 

equality in educational institutions. To these claims of fundamental rights, article 51A 

was added to provide correlative fundamental duties which include to respect the ideals 

of the Constitution, to follow the nobles which inspired the freedom struggle, to promote 

harmony and the sprit of common brotherhood amongst all the people of India, and last 

but not least, to strive towards excellence in all spheres of individual and collective 

activities. The discussion cannot stop here. There is the provision of centre-state 

relationship in the field of education. It started with state's exclusive power except in the 

matters allotted to Parliament. But latter on the exclusive power was transferred to the 

concurrent power where both the state legislature and Parliament or either of them may 

legislate on education matter. The present study highlights the directions of the 

constitutional vision of the sixty years in the present field ofreservations124 

The provision relating to equality of educational opportunities are contained in the 

preamble to the Constitution as also in Parts IV thereof containing respectively the 

Fundamental Rights and Directive Principles of the State policy. It may be noted here 

that fundamental rights and directive principles had their roots in the struggle for 

independence125
• The rights and principles respectively denote the negative and positive 

obligation of the state towards fostering the goals of social revolution in the country126
• It 

will be relevant to mention here about, the nature of social revolution that has been going 

on in our country. 

India attained the independence in August 1947, which marked the culmination of 

the national revolution, but the social revolution was to be carried on further, Writing in 

1938. Nehru had felt that with independence, the national revolution would be completed, 

but the social revolution, must go on. Freedom was not an end in itself, only a means to 

an end, that end being the raising of the people ... to higher level and hence the general 

advancement of humanity. The social revolution, according to him, was to be aimed at 

ending of poverty and ignorance and disease and inequality of opportunities. 

124 C.M Jariwala. "Reservation in Admission to Higher Education: Development and Directions." JILl, 
vol. 42. No 2-4, 2000 p. 240 
125 M.L Updhyaya, Towards Social Justice. (1973), Stu. Pol. SC. quoted in JBCI (1974) VOL.III p. 133. 
126 G, Austin, The Indian Constitution :Cornerstone of a Nation, oxford, 1966, p. 50. 
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The aforesaid ideals we are taken into account and incorporated in preamble of 

the constitution of India and in various other articles. The preamble to the constitution of 

India states in sonorous terms the solemn resolve of the people ofindia to secure to all its 

citizens, among other things, equality of Status and of opportunity. The constitution 

makers gave to the preamble "the place of pride and has incorporated the concept of 

equality of opportunity. 

The concept of equality is further elaborated in part III of the constitution under Article 

14127
• It was accepted long back 128 that art 14 provides further protection to the right to 

life and personal liberty guaranteed under Article 21. Therefore, it is irrelevant to discuss 

the right to equality here as it would provide further protection and strengthen the right to 

education included under Article 21. 

This is followed by article 15 which contains a prohibition on certain grounds only for 

religion, race, caste, sex, and place of birth or any ofthem." 

This is later reinforced by a specific guarantee as to right of every citizen to admission 

into a state maintained or state aided educational institutions. This guarantee is 

incorporated in Article 29(2) 129
• 

It should however, be noted that all these provision namely right to equality 

before the law, equal protection of laws, prohibiting against discrimination and guarantee 

of non-discrimination in education to state educational institutions review the situation 

only from the point of view ofthe individual. These rights are not absolute but are subject 

to restriction and regulation in the larger interest of society. 

It is true that these provisions are included in the list of fundamental rights contained in 

part III and are specifically made justifiable and the constitution declares any 

unauthorized curtailment or abridgement thereof obnoxious under article 13(2) and 32 of 

the constitution of India. 

But then there are exceptions to these general rights either specifically written into the 

constitution itself or inserted by judicial constitution of these provisions by the judiciary. 

127 Article 14 says, "The state shall not deny to any person equality before the law or the equal protection of 
the law within, the territory of India. 
128 Kathi Ranning v. State of Saurashtra. AIR 1952, SC.l23,Per Patanjali Sasteri, C.J 
129 Article 29(e) says, "No citizen shall be denied admission into any education institution maintained by 
the states or receiving aid out of state funds on grounds only of religious, race, caste, language or any of 
them." 
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The court 130 has recognized the states power of reasonable classification when a group of 

person can be singled out for a preferential treatment provided they are selected for a 

different treatment on the basis a rational or intelligible differentia which is related to the 

object of the Act. Thus, the doctrine of classification ensures that all are not equal and 

there is no such things as absolute equality. It is possible to discuss in detail about the 

right to equality under the present study as it merit another study. A brief reference 

however, is made here to the relevant provisions so as to better appreciate the right to 

education and matters related thereof under that Fundamental Right. 

The position is slightly different under article 15 which while prohibiting 

discrimination on certain grounds in its first part recognizes in the subsequent parts the 

power of the state to make positive discrimination or Protective discrimination in favour 

of certain weaker section of society. Cl (3) of article 15 specifically recognizes the power 

of the state to make special provision for women and children likewise Cl ( 4) says that 

state can make special provision for advancement for any socially and educationally 

backward classes of citizens or for the scheduled caste and the scheduled Tribes. 

These were thus the fundamental rights that had some bearing on the question 

relating to quality of educational opportunity. Now let us make a brief reference to some 

of the directive principles of state policy that have a similar bearing on the question. As 

focused 131 to the principles to equal educational opportunities, now, we must take a 

careful note of the two general principles which in a way regulate the application of all 

other principles. Firstly, the directive principle is not enforceable but is nevertheless 

fundamental in the governance, of the country and it shall be the duty of the state to apply 

them in makings laws. 132Secondly, the state shall strive to promote the welfare of the 

people by securing and protecting as efficiently as it may a social order in which justice, 

social, economic and political, shall inform all the institutions of the nationallife. 133 

It is against the background of these constitutional provisions that an effort was made 

to examine the problems that have arisen in the realm of constitution law in this country 

after the commencement of the constitution. The Supreme Court always found with the 

13° Chiranjit La/ v. Union of India, AIR 1951 SC.42 
131 Supra note 128.p. 12-13 
132 Article, 37. 
133 Article, 38. 
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task of adjustment between two very importance fundamental rights of citizens on the 

one hand namely non-discrimination on communal ground and non-discrimination in 

admissions and the special provision on reservation in favour of people belonging to 

backward classes or scheduled castes or Tribes on the others. 

It becomes now relevant to examine whether the Supreme Court has widened the scope 

of Article 14 beyond the intent of the framers of the constitution. Justice Krishna lyer 

aptly observed: 

"(Right to) equality is not merely equality of treatment before the 

established system of law and order but also of opportunity for self 

expression or self realization that may be inherent in every human 

being. 134 

In Pradeep Jain v. Union of India135
, the Supreme Court held that admission in courses 

such as MBBS, MS, MD. Etc should be made primarily on the basis of merit and not on 

the basis of residential requirement or institutional preference. The equality of 

educational opportunity cannot be made dependent upon residence because it would not 

be justified on the touchstone of article 14. 

Again in Mohini Jain v. State of Karnataka 136
, the question before the Supreme 

Court was whether charging the capitation fee to educational institution is violative of 

right to equality under article 14; the court held that, the capitation fee brings to fore a 

clear class bias. It enables the rich to take admission whereas the poor has to withdraw 

due to financial inability. A poor students with better Merit can not get admission 

because he has no money whereas the rich can purchase the admission. Such a treatment 

is patently unreasonable, unfair and unjust. There is, therefore, no escape from the 

conclusion that charging of capitation fee in consideration of admission to educational 

institution is wholly arbitrary is wholly arbitrary and as such infract article 14 of the 

constitution. 

In the Mohini Jain case the court also looked into the provision of Directive 

principles of the state policy and connected with the equality of opportunities with regard 

134 Krishna lyer, in his foreward, to the Role of Supreme Court with Regards to the Right to Life and 
Personal Liberty, by .Nishtha Jaswal, New Delhi. Ashish Publication House (1990), quoted in students 
Advocate, vol. 5, (1993) p. 80. 
135 (1984) 3. sec, 654 
136 AIR. 1992 S.C 1858, 1867. 
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to education, and linked those provisions with article 14 137
• The obligation of the State to 

"promote with special care the educational and to economic interest of the poor section of 

the people," and to protect them from social injustice and exploitation was utilized to 

stuck down the capitation fee as violative of the constitutional mandate as well as art 14. 

However, it is submitted that while protecting the educational interest of the particular 

section of the weak people, the court should remember that it is equally in the national 

interest that qualified competent and otherwise deserving candidate belonging to other 

classes must not be unreasonable excluded from education particularly the higher 

university education. 

137 Articles. 41,45 and 46 of the Constitution of India 
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CHAPTER: III 

EDUCATION AND RIGHT OF STUDENTS 

In present era, education to every person is essential like food, cloth and shelter. 

Unfortunately, majority of Indian cannot think beyond their necessities. It is demand of 

time to create interest of person to get education. Knowledge of right to education given 

by constitution is best step to achieve such target. The expression "Education" in the 

different articles of the constitution means and includes education at all levels, i.e. from 

the primary school level up to the post- graduation level. It includes professional 

education also. The expression "educational institute" means institutions that impart 

education, where education is understood here as in above. They have been broadly 

classified in government and private educational institutions. Private educational 

institutions have further classified into majority and minority educational institutions. 

There is further classification on the basis of receipt of aid i.e. classification into aided 

and unaided educational institutions. A further classification exists on the basis of level of 

education that it imparts, e.g. - schools, under-graduate or postgraduate colleges and 

professional institutions. 

A: SCOPE OF THE RIGHT 

Education is undoubtedly the key platform for picking up and developing skills 

and enhancing the productive capacity of a person. Knowledge acquired through 

education is fast becoming the basic resource for the development of every society' 

As a resource; academic learning and skill training are the two sides of education. The 

needs of one Indian can not be generalized as those of another. For one Indian college 

education may be the ticket to a white-collar job, while for another learning how to grow 

1 Anita Abrahim, Formation And Management of Educational institutions, Universal Law Publishing Co, 
Delhi 2005,.p 3 
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higher yielding maize may be the answer. The growing demand of specialization has 

resulted in the mushrooming of institutes tailor made to suit the changing needs of 

students. Students especially children, in recent years have been adequately encouraged 

in India to take to studying and attending classes by bringing into effect relevant legal 

proVISIOnS. 

Globalization has started to affect not only the market economy of the nation, but the 

whole system of education. The imperatives of economic and technological development 

have to pursue sustainable human development in which economic growth shall serve 

social development and ensure environmental sustainability. A highly skilled workforce 

different from the earlier era will be required in the capital-intensive technological 

development to change the existing industrial scene towards sophisticated and automated 

process. The service sector which is less capital and more labour intensive shall be no 

exception to the change in the highly competitive global economy under the conditions of 

liberalization arid privatization. The educational system has, thus, to respond to the crisis 

of change and act as an instrument for a social change to develop not only an 

economically prosperous society but also to make adequate provisions for equity and 

social justice. 2 

Higher education in general and professional education in particular is passing through a 

critical phase of globalization and is beset with many challenges. The professional 

education in the changing scenario has to equip and prepare itself to face the new 

challenges and give up the apprehension of fear of competition. 3 In view of this changing 

scenario the existing system of education should receive very serious consideration. The 

present chapter aims at to deal with the various facets of education and the right of 

students e.g. admission reservation of seats, students union, problem of ragging etc. 

B. ADMISSION 

(i) Eligibility 

The admission of students in the educational institutions at all levels has been a great 

problem in India in spite of the fact that the growth of such institutions particularly at this 

2 A S Bhat, Legal Education and Professional Training, Delhi Law Review, XXDLR ( 1998) p. 20 
3 N . L Mitra , Trade in Legal Services : Opportunities and Constraints , I 0 NLJ ( 1998) P .32 
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higher educational level has been the highest in the world after independence. The 

problem is further complicated due to the fact that there have been more concentration in 

a few branches of discipline i.e. medical and engineering at the same time the other 

branches of discipline are not crowded. In this situation it becomes a difficult task to 

connect and interpret the right to education and right to admission together. It was long 

back that the Indial}judiciary wisely differentiated between the above two rights namely 

the right to education and the right to admission and established firmly that there is no 

right to admission.4 However, the court admitted the right to equal educational 

opportunity in the matter of admission. The rapid growth of population has resulted into a 

wide gap between the aspirant of admission and the number of seats available in many 

areas. The task of the court is thus, limited to adjudicate upon the equal opportunity for 

admission to all and therefore, the judiciary-mainly confined to reasonable criteria for the 

selection of students for admission. 

The object of any valid scheme for admission is to select the best candidate for 

admission to any educational institution and any departure made from this rule must be 

justified on the touchstone of article 14. Merit cannot be measured in terms of marks 

obtained at the written examination alone. Merit consists of high degree of intelligence 

coupled with a keen and indecisive mind, sound knowledge of the basic subjects and 

infinite capacity for hard work and also calls for a sense of social commitment and 

dedication to the cause of the poor. Hence it is important to determine reasonable 

criteria's by the educational institutions before recommending for admission. 

The court has been protecting the interest of meritorious, intelligent and suitable 

candidates at various levels to get admission to educational institutions. In Unni Krishnan 

v. State of AP5 where Supreme Court upholding the merit for admission, held that no 

person shall be allowed to steal a march over a more meritorious candidate, because of 

his economic power. The court in the above case further held that in the matter of 

admission of students, they have to follow the rule of merit and merit alone- subject to 

some reservations made under Articlel5. In a subsequent case the court refused to 

4 B.P. Dwivedi, The Changing Dimension of Personal Liberty in India, Wadhwe & Co. Allahbad p .201 
5 A.I.R 1993 SC.2178 also, Pavai Am mal Vaiyapuri Education Trust v. Govt. ofT.N AIR, 1995 SC. 63 

75 



interfere within the standard laid down for admission and left the matter within the 

domain of the experts. 

In Rajesh Namdeo v. Awadhesh Pratap Singh Vishwavidyalaya, Rewa 6 The question 

before the court was whether the students securing marks below 40% at the B.Com. 

Examination can be admitted if their name was recommended by the Education Minister; 

The court held such admission invalid being contrary to the statutory rule which provided 

that the obtaining of 40% marks in qualifying examination was a condition precedent for 

the eligibility for admission to the course of instruction in law. The court also rejected the 

plea of estoppel in this case on the ground of acquiescence on permission granted by the 

university to the student on the recommendation of the then Education Minister to 

prosecute their studies. 

But the M.P. High Court reversed this decision in Rupali Bandi v. State of MP. 7 In this 

case the qualifying percentage was reduced from 50 percent to 42 percent in the general 

category and from 50 percent to 24 percent in the reserved categories and this was 

challenged as arbitrary. Such reduction according to the court was not illegal and 

arbitrary. The High court, it is submitted surprisingly took the stand that, the fixing of 

minimum qualifying percentage of marks in the common entrance test had no nexus with 

the object of selection. The court further said that the entrance test was not to test the 

knowledge of the candidate on his suitability for admission. The above verdict of the 

court is subject to criticism as it was rightly pointed out by C.M. Jariwala 8 that 

"Such judicial liberalization dilute the efforts to strive towards 

excelience ' and higher levels of endeavor and achievement. Can the 

above approach be not termed as non-academic?" 

The Veena Gupta case9 is one more addition in the law of education where the trustee of 

the education silently and secretly wanted to murder Meritocracy in favor of mediocracy 

of his own daughter. Dr Richa sehgel, daughter of the Principle of Lady Harding Medical 

College, Dr Y.N. Sehgal, was one of the candidates for admission to the post graduate 

medical courses. With a view to garb seat quietly she opted out from the first and the 

6 A.I.R I 988 M.P. I 39 
7 A.I.R. I994 M.P. 103 
8 C.M Jariwa1a, XXX ASIL.1994 p. 241 
9 Dr. Veena Gupta v. University of Delhi AIR I 994, Del. I 08 (FB) 
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second rounds of counseling and preferred to remain in the waiting list. Consequently the 

petitioner deprived to get admission on the basis of merit. But on enquiry it was revealed 

that irregularity and favor was done by the principle. The Full Bench decided that the seat 

should be filled in order of merit alone. The full bench opined: 

We strongly deprecate the action of the Principle who was occupying 

a position of trust and unfortunately the desire to secure a chosen 

discipline for his daughter made him act in manner which was 

unbecoming for a principal of education institutions. Thus, this 

pollution in education must be prevented by the legislation. 10 

The P.S Naga Raju case11 brings out a new problem in the eligibility requirement where 

maximum "50% marks in aggregate of all subjects including languages" was required. 

The Nagarjuna University gave degree at the undergraduate level without taking into 

account the marks secured in certain papers. Whereas, the Banglore University calculated 

the aggregate marks on the basis of all subjects and cancelled the petitioner's admission. 

The Karnataka High Court upheld the action. Astonishingly, the Nagarjuna University 

kept "Indian Heritage and Culture" in 1st year B. COM and "Science and Civilization" in 

2nd year B Com in the category of causal subject. The Universities should remember that 

courses should be introduced not as a pass time game but to seriously impart knowledge 

for its fruitful utilization in future, by the student community. 

The Sisodia case 12 brings a surprising result when the requirement of passing the 

eligibility examination in "one and same attempt" was set aside as no such additional 

requirements existed in the rule of CBSE information bulletin for the 15 per cent all India 

quota for admission to MBBS. Is not the judiciary encouraging a mediocre approach by 

permitting the repeaters to take a chance for entry in the medical college? 

The Preeti Srivastva case 13 deserves special mention because the provision 

relating to cut off point was: general merit- 45 per cent, SC- 20 per cent, ST -15per 

cent and OBC- 40 per cent. This disparity of marks was challenged before the apex court. 

The Supreme Court held that was a "wide disparity between the minimum qualifying 

10 Supra note 9 
11 P.S Naga Raju v. Bangalore univ., AIR 1999 Kant 438 
12 H.P. Sisodia v. Union of India, AIR 1999 Raj. 284. 
13 Preeti Srivastava v. State of M.P. AIR 1999 SC 2894. 
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marks for the general and reserved categories. This was not permissible under article 

15(4) and was unreasonable and contrary to public interest. The apex court deserves 

appreciation. The court looked into the requirement of the specialized medical education 

where "higher levels of intelligent understanding", absorbing highly specialized 

knowledge "and "ability to innovate and device new line of treatment in critical 

situation" were required. Sujata Manohar J. for herself and on behalf of Anand CJ, 

Venkataswami and Khare JJ, (Majmudar J, dissenting on other aspects, but concurring 

with majority on this point) opined that the difference in the qualifying marks "should be 

at least the same" "if not less." The liberalized long journey of"any advance" for SC/ST 

whatsoever or "to do everything possible 14 has been slowed down in the instant case by 

the requirement of a balanced approach in national and community interests. This will 

make the classes, who have enjoyed the benefit of reservation for the last 50 years, to 

come out of crutches of reservation and stand on their feet and march in the open field 

along with others, a great tribute to the egalitarian state. 

Local and home state student 

A medical college restricted its admission to the 'local students; The rules defined ' local 

student' as a student who had passed SSC/new SSC examination and qualifying 

examination from any of the high schools or colleges situated with in the Ahmedabad 

municipal limit. This meant that those, having qualifications from school outside the 

above limit, would be ineligible. The Municipality defended such arrangement on the 

ground that the college was the municipal college, managed, administered and financed 

by the municipality and as such, it was competent to define the source of admission. The 

Supreme Court 15 though opined that such rule was "arbitrary and violative of article 14" 

yet, did not strike down the impugned rules otherwise according to Santosh Hegde J, it 

would open doors of the institution to all the eligible candidates in the country which 

would not be in "the larger interest of the institutions as well as the populace of 

Ahmedabad Municipal Corporation." To save the rule, the judge put his own words in the 

existing rule which now reads "includes a permanent resident student of Ahmedabad 

14 State of MP v. Nivedita Jain, AIR 1982 SC 2045: Ajay Kumar v. State of Bihar, 1994 AIR SCW 
25 I 5; Aarti Gupta v. State of Punjab, AIR 1988 SC 48 I 
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municipality who acquires the above qualifications from any High school or college 

situated within Ahmedabad Urban Development Area." The best course of action would 

have been that the court should have set aside such discriminatory provision and directed 

the authorities to amend the rules accordingly instead of itself amending the existing 

provisions. 

How a university adopts a microfine-constricted approach can be seen in the 

Rohini Singh case. 16 The university, instead of providing reservation for the students 

passed out from the university, adopted a restricted approach and extended the benefit of 

reservation to only the campus students and not the students of its affiliated colleges. 

Whereas, the fact was that in both the cases syllabus, standard of examination and the 

examiners evaluating the answer scripts and the degree awarded were the same as 'BHU 

students' Such classification, according to the Allahabad High Court, having no 

intelligible differentiation, was rightly hit by article 14 ofthe Constitution of India. 

A number of cases related to the eligibility criteria for admission, the prescription of a 

minimum percentage of marks in the qualifying examination and reduction of marks for 

each chance taken 17 have been upheld. But a condition that a candidate must obtain not 

less than 50 per cent in the interview was struck down, since it gives a chance to 

arbitrarily choose or reject a candidate even if he had obtained 100 per cent in the written 

test. 18 

The facts revealed in Dr. Rupali Dhruv Hankre v. College of Physicians and 

Surgeons. Bombay 19 are sufficient to make the academicians hang their heads in shame. 

It shows how the dean flouted all the rules and manipulated the selection process. 

Observing that the act of the dean shatters one's confidence in the selection system, the 

court set aside the selections. 

Recognition of the qualifying examination is a pre-condition for a valid 

admission, which cannot be diluted by judicial intervention20
• But after granting 

15 Ahmedabad Municipal Corp. v. N.R. Thakore, AIR 2000 SC 114 
16 B. H. U. v. Rohini Singh AIR 2000 All. 265. 
17 Dr. Bharat Sharad Kulkarni v. State of Maharashtra AIR 200 I Born 7 
18 Dr. Gaurav Khanna v. Secretary, Kamala Nehru Memorial Hospital, AIR 200 I All 20 I 
19 AIR 200 I Born 354 
20 Mary Neena D. Cunha v State of TN AIR 200 I Mad 42. Here the petitioner who had passed the 
vocational Higher Secondary Examination conducted by the VHSE Board, Government of Kerla, secured a 
seat in the BDS Degree Course ofT.N. Dr. MGR Medical University, under the management quota But she 
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admission, permitting a student to complete the course and write the examination the 

university cannot take the stand that the qualifying examination was not recognized. 21 

A bright student who obtained a high rank in the medical entrance examination, 

but unfortunately failed in one subject in the class XII examination, was the petitioner in 

Prashant Srivastava v. CBSE22 He appeared for the supplementary examination and 

passed with high marks, well before the second round of allotment. The court directed 

that he be considered for admission as per his ranking in the merit list, though he was not 

able to appear in person on the stipulated date because the results were not published on 

that date. 

When a scheme is prepared considering the best utilization of the institution, the 

number of teachers available in a subject and without disturbing the merit in that 

particular subject/discipline, an allegation pf discrimination cannot be sustained. But 

denial of admission on flimsy grounds, while granting admission to those who had 

obtained lesser marks, is a fit case for judicial intervention. 

In some case mistakes committed by the authorities cause hardship to students 

and the court is confronted with a dilemma. In KS Bhai v. Maharashtra23 mistakes were 

found out in the model key answers in the entrance test for admission to medical courses, 

and a revised merit list was prepared. More than 350 students who were denied admission 

due to wrong evaluation were admitted displacing students already admitted. The state 

government requested the central government for grant of one time increase in seats to 

accommodate those who were already admitted and dislodged by revised merit list. The 

request was refused by central government on account of non-compliance with section 10 

A of the Medical Council Act, 1956 and regulations. Dismissing the appeal by aggrieved 

students, the Supreme Court observed that compassion and sympathy has no role to pay 

where a rule of law is required to be enforced. 

was denied a seat because the VHSE examination was not recognized by the university for pursuing 
medical education. The court held that the petitioner was not eligible for admission. 
21 Shiv Bahaduri Singh v. Ranchi University AIR 2001 Jhar 62 In this case, the petitioner who had passed 
the Sahity Alankar Examination was given admission to the LLB degree course. She was allowed to take 
the examination and she secured a pass. But the university refused to issue the provisional certificate on the 
ground that the Sahitya Alankar Examination was not recognized as a qualification for admission to the 
LLB course. The court directed the university to grant the certificate. 
22 AIR 200 I De128 
23 AIR 2002 SC 444 
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A question whether it was permissible to round off the marks so as to satisfy the 

minimum eligibility criterion of 50 per cent for admission to the BDS course was raised 

in VP Tripathi v. AP24 The court held that rounding off is not permissible as in the case of 

posts or of seats, which cannot be expressed in fraction. Marks obtained in an 

examination can be expressed in fraction and when a particular merit is required as 

eligibility, rounding off less mark to next higher percentage cannot be accepted. The 

court also rejected the contention that fixing the legibility at 50 per cent marks in the 

qualifying examination was arbitrary. 

If the eligibility criteria for admission result in discrimination, courts can 

interfere. When admission is made only on the basis of marks obtained in the qualifying 

examinations conducted by different boards, it is likely to result in injustice. Observing 

that such a system is not satisfactory, the court in Pranabasish Majumdar v. Tripur~5 

directed the selection committee to adopt a procedure of normalization of marks of 

different boards and thereafter assess the merit of each candidate. The government was 

directed to hold an entrance examination for the next academic year. 

In Praveen Singh v. State of Punjab26
, the Supreme Court has ruled that while 

viva voce test forms an important factor in the selection process but not too great reliance 

need be placed on it. While holding that oral interview could not be regarded as an 

irrelevant or irrational test for purpose of admission to colleges or for public employment, 

the Supreme Court has also laid down some safeguards to reduce chances of arbitrariness 

as the Supreme Court is apprehensive that if too high marks are allotted for the viva voce 

test, it may lead to misuse of power by the concerned authorities. In case of selection for 

services, a somewhat higher percentage of marks is permissible for viva voce than in case 

of admission to a course for in the latter case, the personality traits of the students are not 

fully developed and are still in the formative stage and therefore in case of students, 

greater importance is to be accorded to the written test than to the viva voce to which 

importance ought to be minimal. In case of students, viva voce should not be relied upon 

as an exclusive test but should be restored to only as an additional or supplementary test; 

24 AIR 2003 All I 64 
25 AIR 2003 Gau. 4 
26 AIR 200 I SC 152: (2000)8 SCC 633 
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it must be conducted by persons of high integrity, caliber and qualifications; very high 

marks (such as 33% of the total marks) should not be allocated to the interview test. 

Reasonable and non-arbitrary viva voce 

In Ajay Hasia v. Kha/id Mujib27
, a large number of candidates were g1ven 

admission to the regional engineering college because of high marks obtained at the 

interview although they had secured low marks at the written qualifying examinations. 

According to the Supreme Court, this did give rise to the suspicion that marks at the 

interview had been manipulated to favour candidates but did not prove mala fides. The 

court did not quash the admissions made by the college because it agreed to take in 50 

best students next year in addition to the following guidelines so that the interview 

system must not be vitiated under Article 14: "if the marks and the candidates are 

properly interviewed and relevant questions are asked with a view to assessing their 

suitability with reference to the factors required to be taken into consideration the oral 

interview test would satisfy the criterion of reasonableness and non-arbitrariness." The 

court further suggested that the interviews be tape recorded so that there is evidence to 

judge whether interviews were conducted in an arbitrary manner or not. 

B (II) Technical Education 

The development of technical education is another aspect to the educational system 

in India and legislatures and judiciaries both have been showing their determination to 

maintain and upheld the dignity and standards in such institutions. In exercise of the 

power under entry 66, list 1 of the VII schedule, parliament enacted All India Council for 

Technical Education Act 198728
• The Act provides for the establishment of the council 

for the proper planning and co-ordinate development of the technical education system 

throughout the country, promotion of qualitative improvement of such education and 

other allied matters. The Act specifically empowered the council, inter-alia, to (i) grant 

approval for starting new technical college and for introduction of new courses or 

programmers in consultation with the agencies concerned and (ii) take all necessary steps 

to prevent commercialization of technical institutions. According the powers and function 

27 AIR 1981 SC 487: (1981) I SCC 722 
28 Act No. 52 of 1987. This Act came into force on 28.3.1988 vide G.O. 317 (E) dt. 26.3.1988. 
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assigned to the AICTE, inter-alia provides laying down norms and standards for 

programmers and institutions, prescribing guidelines for admission of students and the 

changing of fees, and inspecting and evaluating the institution periodically with a view to 

maintaining standards and to provide recognition or withhold recognition of programmes 

and institutions. As part of this overall co-ordination and developmental responsibilities, 

the AICTE will also give grants to institutions, for identified developmental purposes. In 

addition, the AICTE will promote innovation, research and development, linkages with 

industries and greater access to technical education by women, handicapped and the 

weaker sections of the society. Now the question is what is technical education and what 

courses could be covered by the term. In Nachane Ashiwani Shivaram v. State of 

Maharastra. 29 The Bombay High Court speaking through Ashok Agarwal. J. Held that 

the term covered all types of technical education and all types of medical education. 

Section 2(g)30 defines technical education; "means programmes of education, research 

and training in engineering technology, architecture, town planning, management 

pharmacy and applied arts and crafts and such other programmes or areas as the central 

government may, in consultation with the council, by notification in the Official Gazette, 

declare." 

Section (h)31
, further defines, Technical Institutions. It means "an institution, not 

being a university, which offers courses or programmes of technical education, and shall 

includes such other institutions as the central government may, in consultation with the 

council, by notification in the Official Gazette, declare as technical institutions." 

It is submitted that the scope of technical education has been widen, particularly after the 

passing of the Act of 1987 and it includes all types of technical and medical education. 

The Delhi High Court in a significant judgment namely Inder Prakash32 analyzed 

right to higher and professional education. The court in this case found that inordinate 

delay on the part of the respondent in setting the status of the petitioner as scheduled 

caste candidate was a, sufficient ground to quash the cancellation order when he was in 

29 AIR I 998 Born. I 
30 The All India Council for Technical Education Act I 987 
31 Ibid 
32 Inder Prakash v. Dy. Cammer. Delhi AIR I 979 Del. 87 
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the final year of MBBS.33 But no relief on that account was afforded under article 226. 

Formulating the court approach Anand, J, impliedly relying upon article 19(1) (g) instead 

of article 19(1) (a), (b) and (c), 21 and 41laid down. 

Where the right to pursue professional or technical studies, the completion 

of which would directly entitled a student to practice a profession, as in 

the present case, any improper interference in such a pursuit would attract 

the fundamental right to carry on the profession because the right to carry 

on the profession would be directly interfered with by such an improper 

action. The court however, doubted whether "every denial of an 

opportunity to carry out professional or technical education or studies 

would necessarily impringe on the fundamental right to carry on any 

Trade or profession for which such technical or professional study may be 

pre-requisite. " 

The Supreme Court in Unnikrishnan 's case34 dealt with in detail the necessity of 

following the rule of merit while admitting the students to the professional and technical 

courses. The said rule is of course, subject to the protective discrimination that may be 

made in favour of certain categories of citizen as provided under the fundamental law of 

land. Subject to such limitation, the rule of merit is required to be followed by all the 

public authorities in the matter of admitting students to professional and technical 

courses. 

The medical education has always been subject to the scrutiny by the apex court, while 

delivering the social justice the court leaned in favour of the merit and competence of the 

candidates in the area of super specialties in post-graduate courses such as MD. MS. etc. 

In order to maintain the standard of efficiency in such cases ultimately the court had to 

monitor the admission in the institutions on an all India basis. The net outcome of a 

cluster of the decision in this area is that for the post-graduate courses at least 30% of the 

seats have to the kept open for merits on countrywide basis. 35 This vision of the judiciary 

33 Ibid. p. 9 I 
34 (1993) 4 SCC Ill also K. Madhuri v. Uni. Of Health Sciences, Gunadala. AIR 1995 AP 159 
35 PradeepJain v. Union of India AIR 1984, SC 1420. Nidamitri, v. State ofMaharastra AIR 1986 SC 
1362. Sunil v. Bombay Municipal Corporation AIR I 987 Hari Prasad v. Dean Topiwala National Medical 
College AIR 1989, Born. 281. 
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of keeping the merit in higher education swang according to the reputation of the 

institution at the national level. In this wavelength the Delhi High Court36 accepted a high 

level of standard from the AIIMS being a premier institute and a single judge of the 

Allah bad High Court37 went ahead by impliedly keeping majority of seats open for merit 

on countrywide basis in the university like B.H.U which is of national character. In a 

significant development the Supreme Court 38 while disposing a petition on the matter of 

admission to professional courses (Medical Education) emphasised for strict adherence to 

time schedule by all concerned authorities speaking through the bench, Justice Y.K 

Sabarwal, the court held, 

"Having regard to the professional courses into consideration, 

it deserves to be emphasized that all concerned including Governments, 

State and Central both, MCI/DCI, colleges, new or old, students, Boards, 

universities, examining authorities etc. are required to strictly adhere to 

time schedule wherever provided for: there should not be mid-stream 

admission; admission should not be in excess of quota of any one, whether 

state or management. The carrying forward of any unfilled seats of one 

academic year to next academic year is also not permissible. " 

Even though courts try to protect the rights of the students, overlooking technicalities in 

genuine cases, attempt by students to use the court to achieve illegitimate demands like 

changing the subject after admission, are not entertained39 The Judiciary shows 

reluctance to interfere in issues regarding admission where the student is alleged to have 

committed malpractice. Even in a doubtful case, the court came to the conclusion that so 

long as it was not in a position to find that the appellant was not involved in any 

malpractice it would not be possible to direct the authorities to admit the appellant.40 

36 Dr. Chanemouga, Soundram C v. A/I India Institute of Medical Science AIR 1996 All. 291. 
37 Deepak Kr. Singh v. Vice-Chancellor, B. H. U. per Sudhir Roy J, in this case the learned judge struck 
down the reservation of75% seats to the Post-graduate study in medical science to the students who had 
passed M.B.B.S. Examination from the institutes, and allowed such reservation only upto 25 seats out of 
83, 
38 Mridhul Dhar v. Union of India, AIR, 2005 SC. 667 
39 Agarwal v. State of chhattisgarah AIR 2004.Chh I. 
40 K.B Gopal v. Jharkand CECE Board AIR 2004. Jhar. II 0 
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A recurrent issue that comes before the court is the unnecessary delay in admission. 

In the instant case41
, the delay in admission to engineering courses was due to order of 

stay passed in certain litigation. The court found t}:lat there was no fault or laches on the 

part of students and they are the victims of the circumstances. The court held that the 

career of student cannot be jeopardized on account of laches on the part of authorities. 

B. (III) Legal Education 

The legal education in any society is essential for eradicating social evil. The emergence 

of the concept of public interest litigation has paved the way for the court toward public 

policy as never before. These changes have spelt new opportunities and challenges for 

those who choose to embrace law as a profession. Gone one the days when this 

professional was the bastion of a specific social class whose member armed with a 

foreign degree, returned to the country to inherit the flourishing legal practice of their 

fathers. A lawyer today like his counterparts, in other filed, is a through professional. 

In a developing country like India, where the development of science, agriculture, 

medicine, engineering literature etc has assessed a considerable dimension of 

improvement, legal education in comparison has not attained so much importance. The 

neglected42 situation of legal education is seen almost every where in India. And it has 

been notice in the eye of public that studying law in a college is a matter of ridicule and it 

is meant for the worst students who have no alternative way for flourishing their career in 

the engineering, medical, agriculture or scientific course of studies. 

Time has come to ponder over the matter for its improvement. Such state of neglected 

legal education cannot be allowed to stand for years together. Why the students of Law 

College shall be a matter of laughing stock in the eyes of the public? At the same time, 

the students of the other streams are not looked upon in such a degrading fashion. They 

are admired by the public for their best achievements. But in case of students of law, the 

matter is studied and view from a different angle, but why? The law is taught in the 

universities and the degree colleges in the 3 years and 5 years integrated course. Pattern 

of studies cover the law courses only. Questions are set on the syllabus of LL.B. course 

41 Amirudh Chatterjee v. State of Jharkhand. AIR 2004 Jhar Ill 
42 Durga Pada Das, "Some suggestions for improvement of Legal Education in India," AIR I997(Jour) 70 
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traditionally by following the previous question papers. The students43 of LL.B. courses 

generally follows the notebooks of law and almost they find the solutions in the said 

books. So they do not usually go through the standard text books of law. Law is taught to 

the LL.B. students by some full time teachers in the absence of full-time teachers, by 

part-time lecturers. The talk and chalk methodology of LL.B. teaching is prevalent in 

almost all the universities in India. So teaching through case method should be introduced 

in LL.B. courses. 

The Bar Council of India as well as the universities have a duty to lay down and 

improve the standards of legal education. Both the bodies have different powers to play 

in respect of affiliation, inspection, teaching and evaluation. Bar Council of India, 

constituted under section 444 is an apex body for entire legal profession in India. Before 

the enactment of the Advocate Act, 1961, the universities were prescribing their own 

subjects for the law examination, but now, they are bound by the policy of the Bar 

Council of India, which might not recognize a law degree if it is not in consonance with 

its policy. Section 7(i) of the Act provides that the function of Bar Council of India is to 

recognize universities whose degree in law shall be qualification for enrolment as an 

advocate and for that purpose to visit and inspect universities or cause the state bar 

council to visit and inspect universities in accordance with such directions as it may give 

in this behalf. Under section 7(h) of the Act one of the function of Bar Council oflndia is 

to promote legal education and to lay down standard of such education in consultation 

with the universities of India imparting such education. However, the domain of Bar 

Council of India is confined upto LL.B. As a matter of fact legal education in India 

comes within the jurisdiction of Bar Council of India, (BCI), University Grants 

Commission (UGC) and the universities. While the Advocates Act 1961 invests the BCI 

with wide ranging power to prescribe standards of legal education for the practice of law; 

the UGC is also possessed of statutory power to co-ordinate standard of higher education 

including law. In addition, each university has its own autonomy in matters which vitally 

affect the improvement of legal education for example, size of enrollment, the nature of 

43 Supra note 42 
44 The Advocate Act 1961 
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examination system, policies concerning affiliation of college, the nature of planning for 

the development of law provision of law libraries etc.45 

The Bar Council of India and state bar councils have to discharge their duties and 

responsibilities more religiously if they are serious about reform in legal education and 

also lay down standard in terms of classroom teaching, practical training and skills, court 

visits, moot courts, legal aid work and other practical training programmes for law 

students. 

The required reforms could not reach the field of legal education because of the 

pressure of the part-time teachers, the Central Government and state governments. The 

issue was discussed at different levels. One committee was constituted under the 

chairmanship of Justice A.M. Ahmadi, then Judge of Supreme Court of India. The 

committee recommended that: 

(i) The legal education committee of the Bar Council of India should be reconstituted 

in a manner that reflects participation of representatives of judiciary, Bar Council 

of India and the University Grants Commission. 

ii) The practice of granting provisional admission before affiliation must be stopped. 

iii) High level committee should be set up to review affiliation already granted. 

iv) There must be entrance examination at the admission stage of law colleges and 

the university and the affiliated law colleges. 

v) The committee recommended for a 5-year law course immediately after 1 0+2. 

vi) Rule 21 of the Bar council Rules directing that every university shall endeavor to 

supplement the lecture method with case method, tutorial and other modem 

techniques of imparting legal education must be amended in a mandatory form 

and it should include problem method, moot courts, mock trials and other aspects 

and make them compulsory. 

vii) Participation in moot court, mock trials and debates must be made compulsory 

and marks awarded. Practical training in drafting, pleading, contracts etc. can be 

developed in the last year of the study and the student' visits at various levels to 

the courts must be made compulsory so as to provide exposure. 

45 K.C Jena , " Role OJ Bar Council and Universities,JILI Vol.44, No.4 Oct-Dec. 2002,p.557 
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viii) In each state, a National School type of college should be established. 

However, Mr. O.P. Sharma, the then Chairman of the Bar Council of India has 

expressed that though the Bar Council of India is making sincere efforts to improve the 

standard of legal education, the situation has not changed much due to various factors 

which include lack of coordination among the concerned authorities and absence of 

concerted efforts.46 It is amazing that though the law ministers met-twice in the year 1995 

and came heavily on this and also made a number of recommendations for improvement 

in legal education, the BCI did not utter even a single word with respect to availability of 

funds to the legal education despite the clear pronouncement of the apex court in the case 

of State of Maharashtra v. Manubhai P. Vashi & others, 47 regarding extension of grant

in-aid to law colleges on the same terms as are applicable to other professional courses. 

There is need for improving the status and service conditions of law teachers or academic 

lawyers. The law teachers are required to devote full time in teaching. They must also be 

provided with adequate facilities for research. No compromise should be made with the 

high moral value of law teaching. 

The scope of this profession particularly with liberalization, industrialization and 

globalization has expanded manifold in the last one decade. 

The Bar council of India may make rules for 48 

(a) The minimum qualification required to admission to a course of degree of law in 

any recognized university. 

(b) The standards of legal education to be observed by the universities in India and 

the inspection of universities of that purpose. 

Thus, as the demand of legal education has been increasing, the judiciary which is the 

third important wing of democracy is upholding the merit in admission to such courses. 

In Rajesh Namdeo v. Awadh Pratap Singh Vishwavidyalaya, Rewa49 where the M.P. High 

Court upheld Rule 5 of part IV of the Bar Council of India, which provided that 

admission of students to the course of instruction in law shall ordinarily be on the basis of 

46 Ibid, P.558 
47 AIR 1996 SCI 
48 Section 49, the Advocate Act, I 961. 
49 AIR 1988 M.P. 139 
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merit. It further provides that student shall be admitted to the course of instruction in law 

unless he has, inter alia obtained 40%marks in the qualifying examination for admission. 

In a significant judgment Supreme Court in Santan Gauda v. Berhampur University 50 

held that candidate passing M.A. Examination with 36% in the aggregate is duly 

qualified to be admitted to law course. In the instant case the candidate appellant was 

admitted to the law course and when he was in the final year and at the stage of the 

declaration of his results of the pre law and inter-law examinations the university raised 

the objection to his so-called ineligibility to be admitted to the course. Sawant J 51 

speaking for the court held that the university is not justified in refusing to declare the 

appellant's result of the pre-law and the inter-law examinations. The university was 

directed to declare the said results as well as the result of final examination if the 

appellant has appeared for the same. 

Another aspect of legal education was considered by the Supreme Court 52 where the 

issues before the court was whether the right to education and the right to the educational 

institutions to received government aid if there is provision for grant in aid, will operate 

even in higher education, and right to legal education included under article 21. The court 

included the right to legal education into article 21 in view of article 39 A and pointed out 

that this aspect never arose for consideration on any previous occasion nor was it 

considered in Unni Krishnan case. 53 In view of the directive principle in article 39 A to 

assure that the operation of the legal system promotes justice and to provide for legal aid 

so that justice is not denied to any citizens by reason of economic or other disabilities and 

the fundamental right to free legal aid and speedy trial 54
• The court further held that 

article 21 read with article 39 A of the Constitution, imposed the duty on the state to 

afford grant-in-aid to recognized private law colleges. 

However, if the eligibility criteria have no relation to the object sought to be achieved or 

are discriminatory, courts are not reluctant to interfere. Thus, when the minimum marks 

for admission to the LLB course was fixed as 45 per cent for graduates from the 

universities within the state and 60 per cent for graduates from universities outside the 

50 AIR 1990 SC 1075 
51 Ibid. P. 1079 
52 Supra note;48 
53 AIR I 993 SC 2 I 78 
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state, a division bench of the Rajasthan High Court affirming the decision of the single 

bench, held it as violative of article 1455 

The court further held that in order to protect the classification that it is not arbitrary, it is 

required to be established that the classification made has a reasonable nexus with the 

object to be achieved. In the instant case, the object to be achieved by the State is in 

raising standard of legal education of State of Rajasthan. We fail to understand as to how 

the said object can be achieved by raising minimum standard of marks only for the 

students of a University outside the State of Rajasthan. As far as the percentage of marks 

for the students of Universities within the State of Rajasthan is concerned, it remains at 

the level of 45%.56 

It is submitted that aims and objectives of legal education in a modem civilized 

society must necessarily include the following: 

(a) to inculcate students with the operative legal rules, both substantive and 

procedural; 57 

(b) to provide the student with adequate experience to apply these rules; 

(c) to equip the students with sufficient knowledge of the historical and sociological 

background of the country's legal system; 

(d) to provide the students with some knowledge of the other legal systems of the 

world so that the students do not find themselves at a complete loss when it comes 

to adopting a comparative approach; 

(e) very significantly, the students should be encouraged to participate in discussions, 

seminars and challenge the very premise of legal concepts and their applications. 

This can better be achieved if courses are taught in terms of concepts rather than 

the contents. 

The above suggestions ought to be adopted and applied in the law curricula of our 

universities and law colleges. 

54 Supra note: 5 , P 207 
55 State of Rajasthan v. Bhupendra Singh AIR 2002 Raj. 224 
56 Ibid, P. 225 
57 Dr. Md. Farogh Naseem, Legal Education: Contemporary Trends and challenges." AIR 1998 (Jour) P. 2 
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B: (IV) Irregularities and Cancellation. 

Today, education is perhaps the most important function of the state and local govt. and 

that can be achieved only after getting admission to any proper place of learning. 

Compulsory attendance laws and the great expenditures for education both demonstrate 

our recognition of the importance of education to our democratic society. Sometime the 

validity of one's admission becomes doubtful due to negligent attitude of the admission 

authorities which often led to the litigations and cancellation of the admissions. The 

cancellation of the admission is a serious matter affecting the career of the student. One is 

not only thrown out the college but also thrown once again to the competitive world.58 

But our judiciary has been coming to the rescue of such victims who has been thrown out 

from the institutions without their fault. 

In Santan Gauda v. Berhampur University59 where the appellant passed his MA 

examination in July 1981 securing more than 40 % of the total marks. In 1983, he secured 

admission in Ganjam Law College for three years law course. 

When he was admitted to the Final Law classes, his result of Pre and Inter-law was not 

declared. It is only at the stage of the declaration of results of Pre-law and inter-law 

examinations that the University raised the objection to his so-called ineligibility to be 

admitted to the law course. The court restricted the university from refusing to declare the 

result of the appellant's examination or from preventing him from pursuing his final law 

course. 

Thus, it is the bounden duty of the university to have scrutinised the matter thoroughly 

before permitting t4e appellant to appear in the examination and not having done so it can 

not refuse to publish his result. It is suggested in such cases that the university should 

evolve a system of accountability for and at least minimum penalty upon the failure to 

perform their official duty efficiently. This will at least save the educational institutions 

as well as the students from unnecessary harassment at the same time it will generate a 

sense of reSponsibility amongst the staff. 

Similarly, in B. Jyalakshmi v. Uni, of HC Vijayawada. 60 The court cited an example of 

casual approach of the educational authority in cancelling admission to the MBBS 

58 C.M. Jriwara, Law of Education, XXX ASIL, (1994), p. 247 
59 AIR 1990 SC 1975 

92 



course. The selection agency by mistake gave the petitioner a rank in the army quota but 

after four months of admission the selection committee cancelled the admission. In this 

process there were two flows; the committee had not power to cancel admission after 30 

days from the commencement of the session, and second, it was done without giving 

opportunity of hearing to the petitioner. The court in this situation declared the 

cancellation of admission null and void. In the opinion of the court it would be travesty of 

justice leading to unjust result, if the clock was put back. 

A significant question in the matter of admission and verification of documents arises is; 

at what stage the candidates may be asked to submit the documents of eligibility to the 

admission authority? This question was considered by the Allahbad High Court in Atul 

Kumar v. Aligarh Muslim University, 61 in this case the provisional admission to the 

computer course was cancelled because the student did not submit the certificate of 

passing the qualifying examination. The court held that the cancellation was not justifies 

on the ground of non-submission of the result of the qualifying examination, which 

according to the court was an obligation impossible to perform and its performance was 

dispensed with. The court in this case it is submitted, swang in such a way in favour of 

the candidate for admission so as to create a complex problem of maintaining the 

academic characters of the University. It may be noted here that the above approach will 

raise the question about the time of waiting period, failure or scoring less marks than the 

prescribed percentage. Justice to the fully qualified candidates. In such a situation, it 

submitted, that all the documents must be completed on the date of admission in order to 

get admission. 62 

An interesting problem relating to the invigilator's duty and the career of the students 

reached upto the Supreme Court. The invigilator's duty is utmost important in view of his 

work of distributing the appropriate questions papers to the examinees. The Supreme 

Court had the occasion to consider the issue as to what would be the consequence when 

the candidate had to loose chance due to the invigilator's mistakes in distributing the 

appropriate question papers. While uphelding the interest of the student, the Supreme 

60 AIR 1994 A.P. 197 
61 AIR I 994 Allah. 292 
62 Supra note 58 
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Court in his significant judgment63 came to the rescue of an aspiring doctor by making it 

clear that student appearing for an entrance examination should not suffer due to an 

invigilator's mistake in providing wrong answer paper and the resultant loss of time in 

rectifying the same. 

The well settled principle that a person deliberately giving false information in the 

application to secure admission does not deserve any compassion from the court on 

consideration of equity was reiterated in Reena Jain v .. Mohan La! Shukhadia University, 

Udaipur64 in this case it was also held that denial of opportunity to be heard did not 

vitiate the order cancelling admission. 

Similarly, in one case, cancellation of admission to Ph. D programme was challenged. 

Since the petitioner was guilty of concealing material facts with regard to the presentation 

of her research proposal the court refused to intervene. 

Perhaps by way of commercialization of education or yielding to pressure group, the 

college admitted candidates more than the prescribed seats. When challenged, the 

college, along with the students admitted in excess, filed a joint writ petition to protect 

their interests, demanding legalization of this illegal act. But fortunately the apex court65 

did not give any green signal and the special leave petitions were dismissed. 

(a) The Effect and Legal Consequences of Irregular Admission 

The Madras Hi~h Court in R. Senthikumar v. The Director of Technical Education and 

otherl6 had an occasion to consider this matter elaborately. In this case the petitioner 

passed XII Standard. Examination conducted by the C.BSE, held on April, 1994 but 

declared as passed in compartment as he got 35 marks in Biology. He appeared for 

improvement examination in Biology in August 1994 and passed securing 50 per cent. 

He was selected for B.E. Degree (Computer Science) in the payment quota and his course 

commenced on 24.11.1994 for the academic year 1994-95. The Director of Technical 

Education (RI) did not approve his admission in his letter, dated 17.3.1995 as the 

petitioner had passed +2 examination in September, 1994. Though it is clear that the 

63 Hindustan Time, dated 61
h August, 1998 

64 AIR 2002 Raj. 50 
65 Tripathi Dha//a v. Indira Gandhi National University, AIR , 2003 Del. 282 
66 1996 Writ L.R. 16 (Mad.) 
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petitioner has on 1. 7.1994 not passed the qualifying examination, he passed it in 

September, 1994 before the admission was given to him to the 1 year degree course for 

the academic year 1994-95. He completed one academic year and also has written the 

First year examination. Though the petitioner did not satisfy the eligibility requirement as 

regards the qualifying examination as on 1. 7.1994 and the admission being irregular, the 

petitioner should not be penalized for no fault of his. He is permitted to continue his 

studies, provided if he satisfies the Regulations of the University. 

In a significant decision by the Andhra Pradesh High Court67 on the matter of 

cancellation of admission, the plea of the principle of natural justice was not accepted. 

The petitioner joined in an unrecognized and unauthorized teaching college and 

latter by G.O. transferred to recognized colleges of Education. On enquiry by the 

Regional Joint Director of Education, they were found not bonafide candidates and their 

admission was cancelled. 

Show cause notice was issued and petitioners failed to place materials to show that they 

were bonafide students of the college. Their contentions that they were not furnished with 

copy of enquiry report and that it was in violation of Natural Justice were rejected under 

the circumstances. Even on humanitarian grounds or on misplaced sympathy, petitioners 

could not be permitted to complete course and appear for examination. 

(b) Compensation or refund of admission fee. 

Can a student claim compensation for being wrongly admitted to course? 

In the matter of Principal Government Nutan Higher Secondary School v. Deepak 

Pandya, 68 where the court found the school negligent in admitting the complainant to 

class XI, it held that the minor student was not responsible for the opposite party's 

negligent act and was entitled to compensation. 

Refund of admission fee 

In Apeejay School v. MK. Singal, 69 the prospectus of the school had certain conditions 

which were held to be unfair and unreasonable by the Consumer District Forum. The 

67 Anitha v. State of Andhra Pradesh. AIR 2001 A.P. 236. Also Banaras Hindu University v. Rohini Singh 
AIR 2000 All. 265, Vikash Jagdish Shivpuria v. Devi Ahil/ya Vishwavidya!aya, AIR 2000 MP.P 53 
68 II (2001) CPJ 71(Raj.) 
69 1(1993) CPJ 9 
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prospectus stated that in the event a student left the school within a month of the 

admission he would be refunded half of annual dues but registration fee, tuition fee and 

admission fee and bus charges were not refundable. The court was of the view that these 

conditions were one-sided conditions made operative on the students who had not yet 

started availing the actual services to be offered by the schools at a prospective date and 

having a gap of 4 months or even more. In the light of these facts, a deduction of only 

admission fee ofRs. 500 was fair enough to fully compensate the school for any expenses 

incurred by them for conducting the admission process. Moreover, a vacancy caused on 

account of withdrawal of a student (here the complainant's daughter) was usually filled 

before the academic session commenced. It followed that the new student would pay up 

all the charges (Rs. 2990) prescribed in the Prospectus which meant that the school would 

have actually recovered the amounts paid by the complainant from the new student. This 

would essentially leave the school richer by about Rs. 3000 by virtue of recovering dues 

from 2 students while the services of imparting tuition were to be rendered to only one 

child. In the light of these facts, the court held that the school had charged the amount 

without providing any sort of services and they had defaulted to that extent. 

All charges had been duly paid towards admission to a medical course but the course 

itself could not commence. The court held that the opposite party was deficient in 

performing their part of providing medical education and was liable to refund the amount 

along with interest and compensation; Manmohan Krishan Sood v. Sunil Dutt Sharma, 70 

In yet another case, where the course was completed but complainant could not receive 

practical professional training, the opposite parties were liable to refund the fee, as held 

in Saki/a Begum v. NIITLtd. 71 

C: RESERVATION 

C (I) Scope of Reservation 

The question of reservation has become a very significant socio-political issue of the day 

because of keen competition for limited opportunities available in the country. 

Governments are socially and constitutionally pressurized to indulge in all kinds of 

70 11(2000) CP J I 02 
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groups apart from reservation for scheduled castes, scheduled tribes and backward 

classes. Reservation means as between two candidates of equal merits the candidates 

belonging to the reserved quota a preferred to the one having no reserved quota. Many 

deserving candidates thus feels frustrated because of the reservation for the less deserving 

person and they seek to challenge the scheme of reservation as unconstitutional. The 

Constitution requires all to have equal opportunity, including the socially, educationally 

and economic backward classes. Articles 15(4) and 16(4) bring out the position of the 

backward classes to merit equality. As against the advanced classes, the Constitution 

transposes into reality the scheme for enforcing equality and eliminating the inherited 

inequality. 

To implement the guarantee in article 15, 15(1) and 16(1) preferential treatment to 

the backward classes is the only means. The constitution recognizes their claim in express 

term in article 335. Preferential treatment by way of reservation necessarily implies 

preference to relatively less meritorious over the more meritorious. 

Definitions: The Shorter Oxford Dictionary has defined the word " Reservation", as 

"the action of fact of receiving (for oneself or other) some right, power, privilege etc. 72 

therefore, the word " Reservation" impliedly grants some right or privilege to some 

person or category of person. The word can also be underlined as "special treatment 

concession, privilege" or "preferential treatment". The scholars have however, inclined to 

use "to protective discrimination" or "compensatory discrimination" 

Reservation thus means giving of special treatment to certain persons or classes of 

persons over other persons or certain classes of persons. It may be in educational 

institutions, public services and legislative bodies. Such preference may either be by way 

of help to those who, by reason of historical disabilities, have suffered social injustice 

thus fail to stand at par with rest of the society. Protective discrimination is considered to 

be bad and is turned as nepotism or favoritism while the other kind of preference i.e. 

"compensatory discrimination" is under certain circumstances considered not only 

desirable but essential in the interest of the society as a whole, because the society can 

not march forward if certain section cannot move along by reason of their weakness. 

71 1(2003) CPJ 297(WB) 
72 Onions, C T. (Ed), the Shorter Oxford Dictionery,Oxford University Press, I 713 
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(a) Need and object of reservation 

Due to historical factors, the schedule castes, schedule tribes and other backward classes 

remained in miseries and oppressions from the time immemorial. It has therefore been 

necessary that government introduced such system whose ultimate aim was to abolish 

that old scourge of our society known as "Caste System" and its adversities. 

Dr. B. R. Ambedkar once said in the Legislative Council of Bombay: 

" If at all these communities are to be brought to the level of equality, 

then one only remedy is to adopt the principle of inequality and to give 

favored treatment to those who are below the level". 73 

The member of those communities, who remained backward and depressed for centuries, 

because of the social structure of the Hindu society, cannot and should not be equated 

with those, who for the past innumerous generation, have been members of the privileged 

community. There is an unimaginable difference between the conditions and 

circumstance of both in which they have been brought up. On one hand, there are 

persons who command all the necessary resources for their development and on the other 

hand, there are persons who are dependent even for their livelihood on the former. The 

difference between the two and their psychological impulse is, therefore, quite 

understandable. It is impossible for the depressed classes to achieve anything unless they 

are made capable of achieving it by giving facilities in all fields whether of education, 

service or trade or industry. Without giving them any concessions, to expect perfect 

competition would be just like to ask two persons, one of whom is a lame and the other is 

runner, to run a race in competition with each other. It is abundantly clear that the lame 

person cannot run a race with the runner unless the runner is also made lame or the lame 

is, by way of according some concession to him, also made capable of running a race. 

This is for these reasons that various concessions in the form of reservation are granted to 

the member of schedule castes, schedule tribes and backward classes. By doing so, they 

are just being provided with the equality of opportunity. 

In Akhils Bhartiya Shoshit Karamchari Sangh 's Case74 the Supreme Court 

observed: 

73 Dhananjaya, Keer, Dr. Ambedkar: Life and Mission. 84(1971 ). 
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"It is not concession or privilege extended to them, it is in 

recognition of their undoubted fundamental right to equality of 

opportunity and in discharge of the constitutional obligation imposed 

upon the state secure to all its citizens 'justice-social, economical and 

political' and 'equality of status and opportunity' to assure the dignity of 

individual among all citizens, to promote with special care the educational 

and economic interest ofthe weaker sections of the people, to ensure their 

participation on an equal basis in the administration of the country and 

generally to foster the ideal of a "Sovereign, Socialist, Secular, 

Democratic Republic. " 

The reservation is thus; given to those communities to compensate their past sufferings 

and it is not given as charity or concession. In terms of Article 46 of the Constitution, the 

state is under obligation to see that the educational and economic interest of the weaker 

section of the society and in particular the Schedule Caste and Schedule Tribes are 

promoted with special care. 

In T.Devdasan 's Case 75
, Justice K. Subba Rao observed: 

"If it stood alone, all backward communities would go to the wall in a 

society of uneven basic social structure; the said rule equality would 

remain only a utopian conception unless a practical content was given to 

it" 

Reservation is therefore required to be given to Schedule Caste and Schedule Tribe 

because they are possessed of less means in comparison to the other communities. They 

are socially, economically and educationally backward. Their words do not have their 

disposal as much resource as are available to their counterparts from economically, 

socially and educationally advanced communities. It is evident from the speech of Dr. 

B.R. Ambedkar76 
• 

.. " We must begin by acknowledging first that there is complete 

absence of two things in Indian society. One of these is equality. On the 

74 Akhil Bhartiya Shoshit Karmachari Sangh(Railway) v. Union of India, AIR 1981 SC 298 
75 T. Devdasan vs. Union oflndia(emphasis added) AIR 1964 SC 179 
76 Dr Ambedkar's Address to the Constituent Assembly, 25 November (1949) (C.A. Speech, vol.2 at 184-
187). 
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social plane, we have in India a society based on privilege of graded 

inequality which means elevation of some and degradation of others. On 

the economic plane we have a society in which there are some who and 

have immense wealth as against the many who are living in abject 

poverty. On the 261
h January, 1950, we are going to enter into a life of 

contradictions. In politics, we will have equality and in social and 

economic life we will have inequality. In politics we will be recognizing 

the principle of one man and one vote and one vote and one value. In our 

social and economic structure, continue to deny the principle of one man 

and one value. " 

In brief, they are far behind in all respects from those who belong to so called affluent 

communities. 

Thus, the prime objective for providing a pedestal for reservation to a country 

which has been diseased with casteism for over a decade stands for making a coherent 

nation where reservations could be accepted as a tool for social leveling and curbing the 

social evil. 

(b) Constitutional Provisions 

Discrimination against the backward classes is prohibited by article 15 of the Indian 

Constitution. Article 15 reads as follows: 

"Prohibition of discrimination on grounds of religion, race, caste, sex or place of 

birth.-( 1) The state shall not discriminate against any citizen on grounds only of religion, 

race, caste, sex, place of birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any 

of them, be subject to any disability, liability, restriction or condition with regard 

to-

(a) access to shops, public restaurants, hotels and places of public entertainment; 

or 

(b) the use of wells, tanks, bathing ghats, roads and places of public resort 

maintained wholly or partly out of State funds or dedicated to the use of the 

general public. 
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(3) Nothing in this Article shall prevent the State from making any special provision 

for women and children. 

(4) Nothing in this Article or in clause (2) of Article 29 shall prevent the State from 

making any special provision for the advancement of any socially and 

educationally backward classes of citizens or for the Scheduled Tribes." 

The Indian Constitution has given special benefits to the backward classes and women by 

forming a reservation policy included in the Constitution itself. The Constitution directs 

in Article 46 that the State shall promote with special care the educational and economic 

interests of the weaker sections of the people, in particular, of the SCs and STs, and shall 

protect them from social injustice and all forms of exploitation. Article 16(4), Article 

16( 4A), Article 16( 4B), Article 335, and Article 320( 4) provide explicitly for reservation 

in educational institutions for the backward classes and the authority of the State to make 

changes as required. 

Article 335 reads as follows: 

" Claims of Scheduled Caste and Scheduled Tribes to services and posts.- The 

claims of the members of the Scheduled Castes and Scheduled Tribes shall be taken into 

consideration, consistently with the maintenance of efficiency of administration, in the 

making of appointments to services and posts in connection with the affairs of the Union 

or of a State: 

Provided that nothing in this Article shall prevent in making of any provision in favour of 

the members of the Scheduled Caste and the Scheduled Tribes for realization in 

qualifying marks in any examination or lowering the standards of evaluation, for 

reservation in matters of promotion to any class or classes of services or posts in 

connection with the affairs of the Union or of a State." 

The Backward Classes reportedly constitute an estimated 52 percent of India's 

population. Backward Classes include citizens of India who belong to Scheduled Castes, 

Scheduled Tribes, and other low-ranking and disadvantaged groups. As of now, the total 

reservation quota stands at 45%in many States of India and this includes the SCs, STs 

and the OBCs. 
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The shifting trend in India is to "abolish reservation because merit and efficiency are in 

danger". The current policy fails to achieve its purpose of giving equal opportunity to 

everyone on account of the following reasons:- 77 

(a) Lack of infrastructure in the rural areas of the country, where the proportion of 

backward classes is significant. 

(b) It fails to establish a national standard, which causes disequilibrium in the status 

of the States. 

(c) In read terms, there is no abolishment of caste system. 

(d) The other minorities are demanding reserved representation too, which would 

ultimately lead to a situation where the seats left for the majority would not be 

proportional with their population. 

(c) Commission appointed to identify OBC's 

First Backward Classes commission 

The First Backward Classes Commission was set up by a presidential order on January 

29, 1953 under the chairmanship of Kaka Kalelkar. The commission submitted its report 

on March 30, 1955. It had prepared at least of 2,399 backward castes of communities for 

the entire country and of which 837 had been classified as the "most backward." Some of 

the most notable recommendations of the commission were78 

1. Undertaking caste-wise enumeration of population in the census of 1961; 

2. Relating social backwardness of a class to its low position in the traditional caste 

hierarchy of Indian society. 

3. Treating all women as a class as "backward". 

4. Reservation of 70 per cent seats in all technical and professional institutions for 

qualified students of backward classes. 

5. Reservation of vacancies in all government services and local bodies for other 

backward classes. 

77 Supra note I p. 132 
78 http//ncbc .. nic.inlannual.pdf Retrieved on 15.1.2007 
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The Commission in its final report recommended "caste as the criteria" to determine 

backwardness. 79 But this report was not accepted by the government as it feared that 

backward classes excluded from the caste and communities selected by the commission 

may be considered and the really needy would be swamped by multitude and would 

hardly receive special attention. 

Mandai commission 

The decision to set up a second backward classes commission was made official by the 

president on January 1, 1979. The commission popularly known as the Mandai 

Commission, its chairman being B. P. Mandai. It submitted the report in December 1980. 

The recommendations of the commission were: The Population of OBCs which includes 

both Hindus and non-Hindus is around 52 per cent of the total population according to 

the Mandai Commission. 

However, the finding was criticized as based on "fictitious data. "The National Sample 

Survey puts the figure at 32%80
• There is a substantial debate over the exact number of 

OBC's in India, which Census data compromised by partisan politics. It is generally 

estimated to be sizable, but lower then the figures quoted by either the Mandal 

Commission or and National Sample Survey81
• 

Only 27 per cent of reservation was recommended owing to the legal constrained the total 

quantum of reservation should not exceed 50 percent. States which have already 

introduced reservation for OBC exceeding 27 percent will not be affected by this 

recommendation. With this general recommendation the commission proposed the 

following overall scheme of reservation for OBC. 82 

Candidates belonging to OBC recruited on the basis of merit in an open 

competition should not be adjusted against their reservation quota of 27 per cent. 

2 The above reservation should also be made applicable to promotion quota at all 

levels. 

3 Reserved quota remaining unfilled should be carried forward for a period of three 

years and de-reserved thereafter. 

79 http://ncbc.nic.in/index.html Retrieved on 15.1.2007 
80 http:/www.tribuneindia.com/2006/2006061 Ilmain2.htm Retrieved on 20.01.07 
81 http:/in.news.yahoo.corn1060524/43/64i2a.html Retrieved on 20.01.07 
82 http://sify.com/itihaas/fullstory.php?id=l3383406 Retrieved on 20.01.07 
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4 Relaxation in the upper age limit for direct recruitment should be extended to the 

candidates of OBC in the same manner as done in the case of SCs and STs. 

5 A roster system for each category of posts should be adopted by the concerned 

authorities in the same manner as presently done in respect of SC and ST 

candidates. 

These recommendations m total are applicable to all recruitment to public sector 

undertaking both under the central and state governments, as also to nationalized banks. 

All private sector undertakings which have received financial assistance from the 

government in one form or other should also be obliged to recruit personnel on the 

aforesaid basis. All universities and affiliated colleges should also be covered by the 

above scheme of reservation. Although education is considered an important factor to 

bring a desired social change "educational reform" was not within the terms of reference 

of this commission. To promote literacy the following measures were suggested: 

1. An intensive time-bound programme for adult education should be launched in 

selected pockets with high concentration of OBC population. 

2. Residential schools should be set up these areas for backward class students to 

provide a climate especially conducive to serious studies. All facilities in these 

schools including board and lodging should be provided free of cost to attract 

students from poor and backward homes. 

3. Separate hostels for OBC students with above facilities will have to be provided. 

4. Vocational training was considered imperative. 

5. It was recommended that seats should be reserved for OBC students in all 

scientific, technical and professional institutions run by the central as well as state 

Governments. The quantum of reservation should be the same as in the 

Government services i.e. 27 per cent. 

Thus, Mandai Commission has proved to be a benchmark to provide for guidelines to 

identify other backward classes. 

(d) Modern Status of the Caste System 

The Indian caste system is gradually relaxing, especially in metropolitan and other major 

urban areas, due to the penetration of higher education, co-existence of all communities 
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and lesser knowledge about caste system due to alienation with rural roots of people. But 

in the countryside and small towns, this system is still very rigid. However, the total 

elimination of caste system seems distant, if ever possible, due to caste politics. 

The Government of India has officially documented castes and sub castes, primarily 

to determine those deserving reservation (positive discrimination in education and jobs) 

through the census. The Indian reservation system relies entirely on quotas. The 

Government lists consist of Scheduled Castes, Scheduled Tribes and Other Backward 

Classes: 

Scheduled castes (SC) Scheduled castes generally consist of former "untouchables" (the 

term "Dalit" is now preferred). Present population is 16% of total population of India i.e. 

around 160 million.83 For example, the Delhi state has 49 castes listed as SC.84 

Scheduled tribes (ST) Scheduled tribes generally consist of tribal groups. Present 

population is 7% of total population oflndia i.e. around 70 million85 

Other Backward Classes (OBC) The Mandai Commission covered more than 3000 

castes under OBC Category and stated that OBCs form around 52% of the Indian 

population. However, the National Sample Survey puts the figure at 32%86 there is 

substantial debate over the exact number of OBCs in India. It is generally estimated to be 

sizable, but many believe that it is lower than the figures quoted by either the Mandai 

Commission or the National Sample Survey. 

The caste-based reservations in India have led to wide-spread protests, with many 

complaining of reverse discrimination against the forward castes. 

Though inter-caste marriages are now quite common in India, many Indians consider 

caste a major criterion for matrimonial choices. Almost all Indian matrimonial websites 

and matrimonial columns in Indian newspapers contain caste-based categories. 

India was a country with highly rigid caste-based hierarchical structure, with ascending 

order of privileges and descending order of disabilities, which operated for about 3000 

years. There was an overwhelming majority in the nation that was still backward-socially, 

economically, educationally, and politically. These victims of entrenched backwardness 

83 http://planningcommission.nic. in/plans/planrellfiveyr/1 st/1 planch37.html Retribed on 02.01.07 
84 http://www.delhigovt.nic.in/dept/districtlannx25.pdfRetrieved on 02.01.07 
85 Supra, note I 0 
86 http://www.tribuneindia.com/2006/20060611/main2.htm Retrieved on 03.01.07 
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comprise the present scheduled castes (SC), scheduled tribes (ST) and other backward 

classes (OBC). Even though, these classes are generically the "Backward Classes," the 

nature and magnitude of their backwardness are not the same. After achieving 

independence from the British in the late 1940s, it became a democratic and egalitarian 

nation. It was imperative at that point to establish a code for the political, economic, and 

social stmcture. The Constitution, established in 1950, strove to do the same. 

(e) Memories of reservation 

The constitution directs in its Article 46 that the state shall promote with special care the 

educational and economic interests of the weaker sections of the people, in particular, of 

the SCs and STs, and shall protect them from social injustice and all forms of 

exploitation. Central to this directive, and other related provisions is reservation, which is 

a package of constitutional provisions and their intended follow-up programs for the 

social advancement of the weaker sections. 

In the Indian context, reservations were introduced during the last decades of the 191
h 

century at a time when the subcontinent could be broadly divided according to two main 

forms of governance-British India and the 600 princely states.87 Some of these states 

were progressive and eager to modernize through the promotion of education and 

industry and maintaining unity among their own people. Mysore in south India and 

Baroda and Kolhapur in western India took considerable interest in awakening and 

advancement of the minorities and deprived sections of the society.88 It should not 

surprise us that the very first records of implementing reservations policies are from these 

princely states. When English was introduced as the official language, the upper and 

monetarily well off classes decided to go into law or civil service. The untouchables or 

the repressed classes had joined the presidency armies and fought battles under the 

command of British officers. They had contributed a great deal towards the creation of 

the British Empire. The untouchables were asking for concessions and facilities for their 

upliftment and had not organized themselves as a political force. It was with the arrival of 

87 Das, Bhagwan "Moments in a History of Reservations" Economic and Political Weekly, Vol. 35, No. 43 
and 44, October 28, 2000 
88 Ibid. 
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Ambedkar that they acquired a leader of stature and education who could make a political 

difference. 89 

The practice of reservation in India followed this rule. 

1921- Madras Presidency introduced reservation of 44 per cent for non-Brahmins, 

16 per cent for Brahmins, 16 percent for Muslims, 16 per cent for Anglo

Indians/Christians and eight per cent for Scheduled Castes. 

1935- Indian national congress passed resolution called Poona Pact to allocate 

separate electoral constituencies for depressed classes. 

1942- B. R. Ambedkar established the All India Depressed Classes federation to 

support the advancement of the scheduled castes. He also demanded reservations 

for the Scheduled castes in government services and education. 

1947- India obtained Independence. Dr. Ambedkar was appointed chairman ofthe 

drafting committee for Indian Constitution. The Indian constitution prohibits any 

discrimination bases on religion, race, caste, sex and place of birth.90 But, while 

providing equality of opportunity for all citizens, the constitution also contains 

special clauses to ensure reservation, "for the advancement of any socially and 

educationally backward classes of citizens or for the Scheduled Castes and the 

Scheduled Tribes".91 Separate constituencies allocated to scheduled castes and 

tribes to ensure their political representation for 10 years. (These were 

subsequently extended for every 10 years through constitutional amendments). 

1979 Mandai Commission was established to assess the situation of the socially 

and educationally backward.92 The commission didn't have exact figures for a 

sub-caste, known as the Other Backward Class (OBC), and used the 1930. Census 

data to estimate the OBC population at 52%, and further classifies 1257 

communities as backward.93 

89 Radhakrishan P. "Sensitizing Officials on Da/its and Reservations" Economic and Political Weekly, Vol. 
37,No. 7,Feb. 16,2002 
90 http://www.oefre.unibe.ch/law/icl/inOOOOO html Retrieved on 07.01.07 
91 Ibid 
92 http://theotherindia.org/caste/who-are-the-obcs.htm Retrieved on 23. I 1.06 
93 httm://www.tiss.edu/downloads/ppapers/ppl.pdf Retrieved on 23. I 1.06 
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1980, the commission submitted a report, and recommended changes to the 

existing quotas, increasing them from 22% to 49.5%.94 As of 2006 number of 

castes in backward class list went up to 2297 which is the increase of 60% from 

community list prepared by Mandai commission. 

1990, Mandai Commission recommendations were implemented in Government 

Jobs. Student Organizations launched nationwide agitations. Rajiv Goswami 

Delhi university student attempted self immolation. Many students followed suit. 

1991 Narasimha Rao Government introduced 10% separate reservation for Poor 

among Forward Castes. 

1992 Supreme Court upheld reservations to other backward classes. 

1998, Central Government conducted large nationwide survey for the first time to 

estimate economical and educational status of various social groups. The National 

Sample Survey puts the figure at 32%.95 There is substantial debate over the exact 

number of OBC's in India, with census date compromised by partisan politics. It 

is generally estimated to be sizable, but lower than the figures quoted by either the 

Mandai Commission or and national Sample Survey.96 Mandai commission has 

been criticized of fabricating the data. National surveys indicated that status of 

OBC is comparable to Forward castes in many areas.97 

2005 93rd Constitutional amendment brought for ensuring reservations to other 

backward classes and Scheduled castes and Tribes in Private Educational 

institutions. 

The 93rd Amendment Act, 2005 inserting Article 15(5) is without doubt introduced to 

overcome the law laid down by the Hon'ble Supreme Court in an unanimous judgment 

by 7 judges in P.A. Inamdar & Ors v. State of Maharastra98
, declaring that the state 

cannot impose its reservation policy on minority and non-minority unaided private 

colleges, including professional colleges. This judgment was an attempt to bring clarity to 

two previous judgments by the Supreme Court in T. M A. Pai Foundation & ors. v. State 

94 Ibid 88 
95 Supra, note 90 
96 Ibid 
97 Supra, note 91 
98 2005(6) sec 537 
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of Karnataka. 99 And Islamic Academy of Education & Others v. State of Karnataka100 by 

a Constitution Bench that interpreted the Pai Foundation judgment 

Article 15(5) states: Nothing in the article or in sub-clause (g) of Clause (1) of article 19 

shall prevent the state from making any special provision by law, for the advancement of 

any socially and educationally backward classes of citizens or for SCs or the STs in so far 

as such special provisions relate to their submission to educational institutions including 

private educational institutions, whether aided or unaided by the state, other than the 

minority educational institutions referenced to in clause (1) of Article 30. 

The amendment is aimed at providing greater access to higher education, including 

professional education, to a large number of students belonging to socially and 

educationally backward classes of citizens and SCs/STs and the OBCs by the 

Government. 

(f) Present Act 

The Central Educational Institutions (Reservation in Admission) Bill, 2006 has received 

the assent of the President, on 3 .1.2007. The Act provides for the reservation in admission 

of the students belonging to the Scheduled Castes, the Scheduled Tribes and the Other 

Backward Classes of citizens, to certain Central Educational Institutions established, 

maintained or aided by the Central Government. 

The Act paves the way to start implementing the policy of reservations from the 

academic session of 2007. However, the applicability of the Act does not extend to the 

following enumerated institutions) 01 

(i) a Central Educational Institutions established in the tribal areas referred to in the 

Sixth Schedule to the Constitution. 

(ii) the institutions of excellence, research institutions, institutions of national and 

strategic importance specified in the Schedule to this Act; 

and 

(iii) the Minority Educational Institutions referred to in clause(!) of article 30 of the 

Constitution. 

99 2002(8)SCC 481 
100 2003(6) sec 697 
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The said Act holds the objective of providing of Reservation of seats in Central 

Educational Institutions and its extend in a Central Educational Institution shall be 

provided in the following manner, namely:- 102 

(i) out of the annual permitted strength in each branch of study or faculty, fifteen per 

cent seats shall be reserved for the Schedule castes. 

(ii) Out of the annual permitted strength in each branch of study or faculty, seven and 

one-half per cent seats shall be reserved for the scheduled tribes; 

(iii) Out of the annual permitted strength in each branch of study or faculty, twenty-

seven per cent seats shall be reserved for the other Backward classes. 

The new Act however suffers from various discrepancies, it fails to provide for a 

comprehensive definition of"Other Backward Classes", it only states it to mean the class 

or classes of citizens who are socially and educationally backward, and are so determined 

by the central government. 

One of the major drawbacks of the new regulation provided by the government is that the 

present Act is not backed by any research on data for other backward classes so as to 

support the basic theory of providing for reservation to cause for social upliftment of the 

backward sections ofthe society. 

The present Act has reignited the merit vs quota debate in the country with academics 

and students expressing resentment over the move. The effectiveness of this Act seems to 

be clouded under the hidden political motives and thus aim to defeat the basic object of 

rese'rvation. This Act has been without any extensive research to provide for a crystal 

identification of socially and educationally backward class. One of the major drawbacks 

is not exclusion of creamy layer from the benefit of reservation in the Act. 

However, the intention, rationality and constitutional validity ofthe Constitution 93rd 

Amendment and the Central Educational Institutions (Reservation in Admission) Act 

2006 was challenged in Ashok Kumar Thakur(9) v. Union of India. 103 The Supreme Court 

on March 291
\ 2007 stayed the operation of the 93rd Amendment and Section 6 of the Act 

of 2006. The interim order was granted mainly on two grounds: (i) the failure of the 

government to determine persons who could be included in the OBCs, as the data in the 

101 Central Educational lnstitutions(reservation in admission) Act, 2006 
102 1bid 
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1931 census could not be the determinative factor; (ii) the concept of creamy layer could 

not be ignored. But, the entire scheme is not disputed only on these two grounds, it rather 

questioned on the very basic principle of social justice and its affect on the society as a 

whole and the matter was placed before the Chief Justice of India to refer the matter 

before larger Bench. However, on April 10,2008 the bench decided and uphold OBCs 

quota in central educational institutions clearing the way for reservation of 27% seats for 

"backward" castes over a period of three years from the academic year 2008- 09. The 

court also found the Act constitutionally valid 104 

(g) Affirmative Approach 

The National Policy on Education, 1986 promotes equalization of educational 

opportunities of educationally backward social groups, particularly Scheduled· Castes, 

Scheduled Tribes and Educationally Backward Minorities. 

To fulfill its objective and remove disparities amongst educationally backward 

persons, several Schemes have been formulated by the government. These are briefly 

discussed follow: 

Coaching Classes for Weaker Sections 

Under the scheme, the University Grants Commission provides financial 

assistance to selected universities/colleges to organize competitive examination coaching 

classes for persons belonging to educationally backward minority communities. 

Education of Scheduled Castes and Scheduled Tribes 

Special provisions for SCs and STs include: 105 

(i) Relaxed norms for opening of primary schools; one primary school within one 

kilometer walking distance 

(ii) Reservations of seats for SCs and STs in Central Government Institutions of 

higher education including IITs, Regional Engineering Colleges, Central 

Universities, Kendriya Vidyalayas and Navodaya Vidyalayas. Relaxation in the 

103 2007(4) sec 397 
104 The Times Of India, Delhi Edition, April II, 2008 
105 Supra note I p. 129 
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minimum qualifying marks for admission for SC/ST candidates in Universities, 

colleges and technical Institutions, apart from reservation. 

(iii) Junior Research Fellowships, Scholarships, Research Associateship, Fellowships 

are awarded by UGC exclusively to SC/ST students. 

(iv) SC candidates are provided relaxation up to 10 per cent of cut off marks for the 

Junior Research Fellowship test and all the SC and ST candidates qualifying for 

the JRF are awarded fellowship. 

(v) Fifty Junior Fellowships are awarded annually in Science and Humanities 

including Social Sciences to SC/ST candidates who appear in National Eligibility 

Test (NET) ofUGC and qualify the eligibility test for lectureship. 

(vi) The University Grants Commission provides relaxation of 5 per cent from 55 per 

cent, at the master's level for appointment as lecturer to SC/ST candidates. The 

Commission has also reduced minimum percentage of marks required for 

appearing in the NET examination to 50 per cent at master's level for SCs/STs. 

It is submitted that reservation of seats in the educational institutions reduces the number 

of open seats for the meritorious students. This has led to a tug of war between the more 

and less meritorious candidates. This battle was mostly apparent in the medical and 

technical colleges, and in particular, to get entry into the post-graduate courses. The 

reservation on certain grounds is constitutionally permissible and it is to be judged on the 

touch stone of Article 15. This issue has assumed multiple dimensions with respect to the 

institutions, level of educational and eligibility there to. 

Reservations and reservation policy has attracted large number of litigations before the 

Supreme Court and High Courts. The leading judgments of last 58 years have been 

critically examined so that the educational standard is not battered with meritocracy in 

the name of protective discrimination. 

C (ii) Post-graduate Education 

An important question regarding the reservation in the post-graduate education was 

considered by the Supreme Court in Ajay Kumar Singh v. State of Biha/06 the state of 

Bihar issued a prospectus making provision for reservation for admission to the post-

106 UJ(SC) 1994(2) 689 
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graduate medical courses in favour of socially and educationally backward classes, 

scheduled caste and scheduled tribes and women. It was challenged on the ground that 

Article 15(4) of the Constitution of India neither speaks nor permits expressly reservation 

of seats in educational institutions. B. P. Jeevan Redday J, speaking on behalfofhimself 

and S.C. Agarwal and Manoj Kumar Mukharjee, JJ., putting main emphasis on the 

expression any sp~cial provision in article 15(4) held that it was of wide amplitude, 

including reservation in the educational institutions. 

As regards the argument that such reservation was detrimental to the interest of the 

society the Supreme Court burst aside this plea simply on the ground that. 

'No empirical study has been brought to our notice to establish that 

candidate admitted under reservation categories generally lag behind in 

the matter of marks on proficiency in the final examination. They may 

enter under different categories but they come out as one single class. '107 

In order to support their stand, Reddy, J, Drew a distinction between a brilliant and a less 

intelligent students and opined: 

"We have seen both in law and medicine that person with brilliant 

academic record do not succeed in practice while students who were 

supposed to be less intelligent come out successful in profession. It is not 

proper to presume that a doctor with good academic record is bound to 

prove a better doctor in practice. 108 

It is submitted that there are many factors to get success in profession and academic 

background is one of them. But it must look to the output to the society by a brilliant and 

a mediocre student. Any weighing of their output shall be different. 

One more significant question in this case was raised as to how many time the privileges 

of the reservation policy be allowed. The Supreme Court took the stand that there was 

nothing in Article 15(4) to impose any limitation there upon and it was for the 

government to decide when and where to draw the line. 

The compensatory discrimination in Article 15(4) was not allowed to operate in 

admission to MD (cardiology) by the Kamataka High Court in N.M Prashad v. 

107 Ibid. p. 693 
108 Supra note 107 
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Director, Sri Jayadev Institute of Cardiology. 109 Here the court took the stand that there 

was nothing in the constitution of India to compel the authorities to make reservation. In 

this connection the court pointed out that Article 15(4) which was incorporated only to 

dilute the absolute terms of Article 15. The court get support to reverse the compensatory 

discrimination from the observation in Indra Sawhney v. Union of India110 where the 

apex court specifically ruled that super specialty courses were exception to the rule of 

reservation. 111 

It may be noted that by the time a student gain the degree of MD may be through the 

benefit of reservation once or twice, he, it is presumed, needs no more crutches of 

reservation and becomes competent to rub shoulders with others and the need for making 

a special provision, itself disappear in the case of students aspiring for the highest level in 

education. 112 It is submitted that the merit and knowledge justified in the admission in 

post graduate courses. Even the Medical Council of India had also clearly taken the stand 

of no reservation and that the admission is made strictly on merit. 

The next case in which the Bombay High court had an occasion to consider the 

provision of reservation in post graduate level is Dr. Anil v. The Dean, Indira Gandhi 

Medical College & Hospital 113 where the court opined that the distribution of seats in 

various subjects keeping in mind the prescribed percentage of reservation in various 

categories of backward classes is a complex and a complicated task and the courts should 

therefore be slowed interfere with the same, particularly in the absence of any adequate 

data a rule to show how in various subjects the allotment is made so as to judge whether 

in one particular subject the allotment is made is fair and just or not. 

The Constitution of India Provides for Preferential Treatment in the case of scheduled 

castes and scheduled tribes (SC/ST), and also the socially and educationally backward 

classes (SEBC). The validity of the first category of reservation was decided by a five 

109 AIR I994 Kant. 309 
110 AIR I993 SC 575 
111 also Ani/ v. Dean Gov. Medical College, Nagpur AIR 1985 Born. 153, Faculty Association Post 
Graduate of Medical Education and Research v. Union of India. AIR I993 P&H 46 
112 Ibid. p. 3I5 
113 AIR I988 Born. 78 
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judges bench of the Supreme Court in Preeti Shrivastava. 114 In this case, reservations for 

the SCST and SEBC for the post-graduate courses in medical science were distributed as: 

scheduled castes 21 per cent, scheduled tribes 22 per cent, and backward classes 27 per 

cent. Thus, the total reservations came to 50 per cent of the total seats. The issue was 

whether such reservations were permissible at the post-graduate level in medicine. 

Unfortunately, this question was not debated in the present case, and, as such the court 

expressed no opinion on this point. However, there are observations in the judgment 

delivered by Sujata Manohar ,J., where one finds that the court while interpreting article 

15(4) has changed the directions of judicial justice from "any advance for SCST 

whatever" and doing "everything possible" 'to reasonable' in the "natural interest and the 

interests of the community or society as a whole". The court has once again115 decried 

reservation in the super specialties in medical science and put the sign board of no entry 

to such courses for the constitutionally prescribed reservationists. 

(a) Super Specialty Course 

The propriety of reservations m the areas of high specialization was questioned in 

Postgraduates Institute of Medical Education and Research, Chandigarh v. K.L. 

Narshimhan. 116 Here the appellant issued an advertisement inviting applications for 

admission to post-graduate and doctoral courses in medicines for which seats were 

reserved for SCs/STs. Candidate for the general categories objected that reservation for 

such highly specialized subject is inconsistent with the maintenance of the high degree of 

excellence which the nation needs for the treatment of patients suffering from critical 

disease and that reservation in these specialities/superspecialities was detrimental to the 

public welfare. The Supreme Court negated this contention and held that the proposition 

that reservation at the times of admission to the specialities/superspeciaties courses would 

lead to loss of proficiency could not be accepted. It felt that a doctor or a technologist had 

to pass the post graduation or graduation with the same standard as was required of a 

general candidates and had to posses the same degree of standard. The limited concession 

given to reserve candidates is that he gets admission with comparatively lesser marks. 

114 Preeti Srivastava v. State of MP AIR, 1999 SC 2894 
115 Dr. Sadhana Deviv. State ofU.P. AIR 1997 SC 1120 

115 



This does not affect the proficiency. Reservation m post graduation courses 1s 

constitutionally permissible under Article 15(4). 

Coming to reservation at the post-graduate level, where hardly few seats are available, if 

constitutional reservation is allowed the result would be that there might be some 

disciplines wpere not a single seat would be available to general117 meritorious 

candidates. Such kind of reservation would raise the questions: How many times can one 

get the benefit of protective discrimination? Does a person who becomes a medical 

doctor, still continue to be socially and educationally backward deserving reservation? 

Should not the court appraise itself with the information about the output of those who 

had been privileged by these double benefits? These are some of the questions, which the 

court cannot leave open or unanswered. The court is under a constitutional duly to deliver 

judicious justice. 

C. (iii) Scheduled Castes and Scheduled Tribes (SCs/STs) 

The schedule castes and scheduled tribes (hereinafter referred as SC/ST) have been 

considered as the most under -privileged class of the Indian society. The Constitution of 

India, in order to offset and compensate their plight, provided special provisions in their 

favour. There are special provisions for SC/ST in services and legislative bodies and 

special favour is given to them for preferential entry into the educational institution. On 

the contrary, article 29(2) read with article 15(1) prohibits any discrimination on grounds, 

inter alia, of caste in admission into any educational institution maintained by the state or 

receiving aid out of state funds. The Supreme Court of India, 118 in view of the above 

provisions, set aside reservation in admission to the educational institution on the 

community basis. In order to do away with the present constitutional hurdle, article 15 

was amended by the Constitution (First Amendment) Act, 1951 and article 15(4) was 

introduced to the effect that notwithstanding the prohibition in article 15(1) and 29(2), the 

state may make special provision for the advancement of any socially and educationally 

backward classes of citizens or for the SC/ST. It may be pointed out that article 15 (4) 

116 (1997) 6 sec 283 
117 C.M. Jariwala, "Reservation in Admission to Higher Education, Development and Directions. "42 
JILI,(2000). p. 209. 
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was initially treated as an exception to article 15(1) and, rightly so in the light of scheme 

of articles under part III of the Constitution of India. But an over generous and liberalized 

judicial approach has given it the label of an enabling article119 

The Constitution of India nowhere defines SC/ST nor lays down any criteria for it. 

However, under article 341 and 342 the president of India from time to time has provided 

by constitutional (Scheduled Castes) and (Schedule tribes) Order, list of such castes and 

tribes. In these orders there are list of SC/ST of different states and union territories. 

Later on parliament, by law, included more groups in schedule. The interesting thing is 

that the southern state of India has largest number of SC/ST in the respective list to their 

credit, totaling 304 scheduled caste and 153 scheduled tribes in all. In compliance ofthe 

national movement for ensuring rapid educational development of SC/ST and also 

bringing this section of the Indian population into the mainstream of national life, the 

University Grants Commission (UGC) in the year 1989 laid down detailed guidelines and 

percentage of reservation for SC/ST in admission to the educational institution. And the 

existing percentage of 15 for SC and 7 for ST has received judicial sanction. 120 

The main object of the reservation is to uplift the dowen trodens in respect of their 

social status and opportunities so that the equalities provision of the Constitution could be 

flourished. There is the constitutional mandate to protect their educational interest 

through reservation. The courts at several occasions have been protecting their interest. 

In Anupam Gupta v. Secy. Medical Health Lucknow121 the minimum requirement of 

marks at the MBBS and post-graduate entrance test for general category was 50 per cent 

and in case of scheduled castes and scheduled tribes, it was reduced to 40 per cent. Over 

and above this concession, a new concession given to them was an additional weigtage of 

1.65 percentage of the total marks, i.e. 50 marks weight age. Such concession was 

challenged as arbitrary, unconstitutional and void on several grounds. 

Firstly from the perusal of the selection list, the candidates belonging to the above 

category were with a very low percentage of marks, whereas candidate having much 

higher marks were denied admission. Secondly, the scheduled caste and schedule tribes 

118 State of Madras v. Champkam Dorairajan, AIR 1951 SC.226 
119 Nivedita v. State AIR 1981 MP. 129. 
120 State of M.P v. Nivedita Jain AIR 1981 SC. 2045. 
121 AIR 1992 All. 3 
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were selected for MBBS course on the basis of reservation and now they could not claim 

in second time the same reservation in the specialized post-graduate courses. And thirdly 

such concessions were against the provision of Article 51-A (J) which imposes a 

fundamental duty on the citizen to strive for excellence in all spheres, so that the nation 

constantly rises to higher level of endeavor and achievement. Fourthly, such reservation 

was against the recommendation of the Medical Council of India. And lastly as not such 

reservation was made in previous year, the status quo should be maintained. 

So far as the instant reservations is concerned the High Court took the stand that in view 

of Article 15(4), being and exception to article 15(2), the reservation was not violative of 

any constitutional provision. The court speaking for the weight age held that it seems to 

be permissible and is not violative of any constitutional provisions. The court pointed out 

that for the advancement of education of scheduled castes and tribes candidates if some 

concession is granted by notification that can not be said to be bad. 

The stand taken by the Allahbad High Court is highly unsatisfactory and appears to be 

based upon the misgivings and misinterpretation of the constitutional provisions 

providing for reservation on to SCs/STs in respect of admission particularly to the post 

graduate medical education. Further, it is submitted that above view is not inconsonance 

with the judicial decisions 122 nor with the government policy. In view of the preference of 

merit in recent time in the matter of post graduate medical education the above view is 

untenable at least as to the reduction of minimum requirement of marks in the entrance 

test. Fortunately the Supreme Court has taken the stand in the matter of admission to post 

graduate medical courses the requirement of obtaining minimum qualifying marks cannot 

be dispensed with even for SCs/STs and OBCs. 123 

Similarly in Arati Gupta v. State of Punjab124 in this case the government of Punjab 

reduced the percentage of qualifying marks in entrance examination in admission to 

MBBS/BDS in favour of SC/ST candidates from 35 percentage to 25 percentage as per 

the order of the president of India in order to fulfil the vacant quotas allotted for 

scheduled caste and scheduled tribes for the year 1987. The petitioner challenged the 

move ofthe government as arbitrary. 

122 Pardeep Jain v. Union of India AIR 1984, SC 1420 
123 Sadhana Devi v. State ofU.P. AIR 1997 SC 1120 
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The Supreme Court while upholding the decision of the Punjab and Haryana High 

Court held that the action of the government is neither arbitrary nor hit by rule of 

estoppels and lowering of percentages of marks for one year is valid. The court further 

opined 125 that it is appropriate to indicate that the standard of medical profession should 

not be compromised in national interest. There has been perceptible fall in the national 

standard and general efficiency of the professional men. While it is not necessary to say 

anything against reservation. The court approved the concern shown by the Indian 

Medical Council that high standard of efficiency should be maintained and that can only 

be possible if the state and the Council co-operate to maintain a high standard. This 

aspect should be kept in view while guidelines are prescribed for selection of students, 

for the medical courses. The impugned notification of the state government shows that 

the reduction is confined for the year 1987. The court hoped that there would not be 

repetition of this action. 

The Andhra Pradesh High Court126 took a serious note of the shocking state of affairs in 

the university where without any guidelines, seat for SCs and STs were so distributed that 

it almost closed the doors for top-ranking candidates. The court quashed the reservation 

provision. Raju J. showing his unhappiness and anguish for the total disregarding of merit 

and causing rank injustice pointed out. 127 

"For academics who are concerned with higher standard of academic 

excellence and discrimination of knowledge and research, such a result 

should be shocking. To me as a layman, who has respect and reverence 

for knowledge and higher academic standard, the result is too shocking. It 

is a severe blow to the principle of justice as understood by the society at 

large." 

However, D. Neelima v. Dean P. G. Studies A.P. Agri. University128 is the case where the 

reservation for SCs and STs had been entangled in marital and parental status problems, 

upsetting the valid claims of the real consumers of compensatory justice. This case 

include a girl belonging to high castes married a boy of ST community and claimed 

124 AIR 1988 SC 481 
125 Ibid. p. 484 
126 D. Srideviv. A.P. Agriculture University, AIR 1993 A.P. 123 
127 Ibid. p. 126 
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admission to the reserved seat in the post graduate Home Science Course. The court, 

turning down the said claim, ruled that such person had not undergone "the stresses or 

strains of suffered environmental disadvantages, the real backward class citizen faced. 

A year ahead a restrictive approach in interpreting the reservation provision was 

adopted by the Allahbad High Court in Ram Kumar v. State of UP. 129 where it was 

demanded that the percentage of reservation was applicable to individual specially and 

not to the total seats. If the plea is accepted than the candidate for the reserved quota 

would get more benefit. But the court fixed the ratio on the basis of the total number of 

seats. The court was of the view that any other court construction would be providing a 

further crutch to them to oust general candidate from getting admission especially. 

However, the whole schemes of reservation was reviewed and ceiling on it was fixed by 

the supreme court in its landmark judgement in lndra Sawhney v. Union of India130 where 

the court held the maximum limit of reservation cannot to exceed 50 per cent. However, 

in extra ordinary situation it may be relaxed in favour of people living in far flung and 

remote areas of country who because of their peculiar conditions and characteristics need 

a different treatment. But doing so the court said extreme caution is to be exercised and a 

special case made out. On this point the majority affirmed the Balaji 131 and Devadasan132 

cases in which 50 per cent rule was laid down and overruled the State of Kerala v. N. M. 

Thoma/33 and K.C. Vasant Kumar v. State of Karnataka134 cases. The court relied on the 

speech of Dr. Ambedkar, in the Constituent Assembly where he said that "reservation 

must be confined to a minority of seats" Article 16(4) speaks of adequate representation 

and not proportionate representation. If a member of SCs/STs is selected in the open 

competition on the basis of merit they will not be counted against the reserved seat. 

However, the rule of 50 per cent shall be applicable only to reservations proper, they 

shall not be applicable to exceptions, concessions or relaxation if any provided to 

backward class of citizens under Article 16(4). 

128 AIR 1993 A. P. 229, 247 also, Sapone Jacob v. State of Kera/a AIR 1993 Ker. 75 
129 AIR 1994 All. 91 
130 AIR 1993 SC 477 
131 Balaji v. State of Mysore. AIR 1963 SC 649 
132 Devadasan v. Union of India AIR 1964 SC 179 
133 AIR 1976 SC 490 
134 AIR 1985 SC 1495 
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It is suggested that the reservation policy must categorically lay down two things: 

one, the SC/ST reservation shall be available only to those SC/ST who have really been 

disadvantaged. And second, the creamy layer, following Mandai's ruling", be carved out 

from the SC/ST for protective discrimination. 

C. (IV) The Backward Classes 

The next important area for the reservations in the mater of admission in the educational 

institution is "Socially and Educationally Backward Classes" (SEBC). Article15 (4) 

authorizes the state to make "any special provision "for the advancement of such class. 

The Constitution of India no where defines "backward class" article 46 uses another 

expression "the weaker section of the people" which has been interpreted by Supreme 

Court to include all section of people rendered weaker due to reasons, including poverty 

and physical and natural handicaps 135
. Further article 16(4) uses a different terminology, 

"Backward class of citizen. Each one, providing differently, has to be treated separately. 

The government of India has provided lists of classes which are excluded from SEBC and 

also detailed lists of SEBC of different states. The numbers of classes have been included 

from time to time, an avenue for class/caste politics. In this the state governments also 

did not lag behind. They constituted commissions to identify SEBC who were also given 

benefit of protective discriminations. 

The reservation for SEBC attracted the attention of various central and state backward 

classes commissions. The commissions have taken into account factors like profession, 

poverty, caste, status, education and social background, backward area, etc, to identify 

members of such classes. The Kaka Saheb Kalelkar and B.P Mandai commission 

identified as many as 2399 and 3743 communities belonging to backward classes and 

group of other backward classes (OBC) respectively. The Mandai Commission adopted 

three main criteria: social, economic and educational. It may be pointed out that this is 

one more fertile area for politicking, leading to a number of cases of self-immolation 

attempted by number of students 136violent incident and riots. 

135 !ndra Sawhney v. VOl AIR 1993 SC. 447 
136 Dube SC, "Fatricidal caste war" Mainstream, Vol XXVIII No, 46(1990) p.45. 
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The inclusion of any class or caste has been made as a vote capturing device. 

There are cases when the party in power on the eve of central or state election included 

large number of classes in the list of SEBC. It is time that the pressure tactics be avoided 

otherwise the caste/class strife will put an eclipse on the philosophy of common 

brotherhood and the egalitarian society provided in the Constitution of India. The 

Election Commission cannot and should not remain a silent spectator to such unfair 

means in elections. It must perform its duty to "conduct all elections" in a fair manner. At 

the same time the court also has to adopt a careful approach in this matter. 

Coming to reservation for SEBC in admission to educational institution, it generated 

largest number of litigations. In this area, the question as to who are the eligible SEBC to 

claim protective discrimination attracted maximum attention of the Supreme Court and 

various high courts. In these litigations generally the courts have taken a consistent 

approach that caste cannot be the sole criteria in determining social and educational 

backwardness. The important decision is Balaji v. State of Mysore 137
• The Mysore 

government issued and order under article 15(4) reserving seats in the medical and 

engineering colleges in the state as follows: Backward class 28% more backward class 

20% Schedule castes and tribes 18% Thus 68% of the seats available in the college were 

reserved and only 32% were made available to the merit pool. The validity of the order 

was challenged by candidates who are secured more marks then those admitted under the 

order. The court held that sub classification made by the order between backward classes 

was not justified under Article 15(4). Backwardness as envisaged by Article 15(4) must 

be both social and educational and not either social or educational. 

The court further held that reservation of 68 per cent of seats in technical institutions, 

such as engineering and medical colleges to the exclusion of all other candidates if the 

single candidate from the scheduled tribed was available, would amount to fraud upon the 

Constitution. Clause ( 4) of Article 15 only enables the state to make special and not 

exclusive provision for the backward classes. The state would not be justified in ignoring 

altogether advancement of the rest of the society in its seal to promote the welfare of 

backward classes. National interest would suffer if qualified and competent student were 

137 AIR 1963 SC 649 
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excluded from admission in institution of higher education. Speaking generally, the court 

said, the special provision would be less than 50 per cent138 now much less than 50 per 

cent would depend upon the relevant prevailing circumstances in each case. 

The constitution also allows compensatory discrimination in favour of the socially and 

educationally backward classes. The reservation concession to these classes attracted the 

attention of the Kerela High Court in P. Meerakutty v. State 139 where annual income 

below 20, 000 was made as the basis to claim reserved seats in favour of the socially and 

educationally backward communities. 

The court put main emphasis on the word regular income to bring home the meaning that 

income which was actually earned or was likely to be earned. The Kerala High Court 

computed the income of the petitioner's father as Rs. 13,754/- and directed the village 

officer to issue his income certificate on the above guidelines. This case shows that the 

court did not adopt a mechanical approach, rather it administered processual justice. The 

net result of this judgment was that the doors of the temple of learning which were closed 

by the authority for the petitioner were now opened so that an unequal also go to the 

medical colleges. 

Esthar Kanitha v. State ofTamil Nadu 140 is another example of high handed dealing with 

the constitutionally permissible compensatory discrimination. The admission notification 

reserved 30% seats for the backward communities and out of the above reservation, 30% 

seats for women candidates. This means that one seat was to be set apart for them. As no 

such seat was reserved the petitioner even-though qualified in the entrance test was not 

given admission. The court opined that the above failure would vitiate the entire 

selection. The court accordingly directed the respondent to admit the petitioner in the 

diploma course in cinematography. The above two cases indicated that at times the 

educational authorities casually flouted the constitutional protection given to the weaker 

sections of the society so that the above knots remained left out. Thus this is a high time 

where the judicial dynamism must uncover such anti-societal maneuvering. 

138 Chitralekha v. State of Mysore AIR I 964 SC I 823. Triloki Nath v. State of J & K AIR I 967 SC 1283. 
Indra Sawhney v. Union of India SC 477 
139 AIR 1992 Ker. 273 
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The statistics of population of socially and economically backward classes, the report 

of the Backward Class Commission and the affidavit filed in this regard show that a 

large portion of India's population consists of the above classes. The reservation for such 

classes in admission has shown increasing trend from 15 per cent to 27 per cent or even 

more. The admission lists of the educational institutes may show that apart from securing 

all the reserved seats, the SEBC have also occupied open merit seats. Over and above 

this, a provision is also made for inter-transfer of seats to SEBC quota, thus in 

mathematical calculation, it would enhance their share 141
• In admission than the one 

already prescribed under the admission brochure. In order to get the best talent, it is 

suggested that educational institution must first fill the reserved seats and finally come to 

open merit seats. Secondly the inter-transfer rule laid down in the UGC guidelines be 

done away with. Any seat of reserved category, remaining unfilled, must go to 

open/general merit eligible candidate. This will be a step towards building up egalitarian 

society in India. 

C. (v) Non Resident Indian (NRI) 

The right to education will be available to all persons to whom the right to life and 

personal liberty is available in article 21 of the Constitution. Now the question is whether 

the provision of reservation would be extended to Non Resident Indian or foreign 

students. So far our constitutional provision goes there is no such provision for NRI 

students .However, the judiciary is extending support to them very leniently. 

In Unni Krishnan v. State of A.P 142 the Supreme Court modified the scheme laid down 

in Mohini Jain 143 in relation to Non- Resident Indian students and held that out of total 

seats 5 per cent seats can be filled up by NRI students on the basis of merit to be judged 

by management of the college concerned and not on the basis of the entrance 

examination. 

Subsequently, the problem pertaining to the submission of foreign student to medical 

colleges came up before the Madras High Court in Sajitha G. v. Secretary to the Govt. of 

140 AIR 1992 Mad. 359 
141 Ram Kumarv. State ofU.P AIR 1994. All.91 
142 AIR 1993 SC 2178 
143 c 1992)3 sec 666 
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India, Ministry of External A.ffai/44
. The petitioner was born in Malaysia and even had 

her schooling at Sahen, Tamil Nadu and she had completed the Higher Secondary at 

Sahen in March 1988. She was a foreign national and even as on date she is Malaysia 

citizen, and as such she has to apply to the ministry of foreign affair through Indian High 

Commission at Malaysia for the MBBS courses. It seems for the academic year 1992-93, 

the criteria for selecting candidates for medicine is only on the basis of the marks 

obtained by the candidate, who have submitted their applications. The petitioner was not 

selected. It is alleged by the petitioner that she secured 82.5% marks, which is higher than 

the marks obtained by one Pushparani who secured only 72% and had not selected for the 

reason best known to the respondent since there is no such prescribed norm for selection 

of students under self Financing Foreign Students Selection Scheme. 

The court arrived to the conclusion that it is the high time for the government of India to 

frame guidelines for admitting foreign students in professional colleges 145 Merit alone 

should be the sole criteria for admission for foreign national coming from other countries. 

The court directed the respondent to consider the application of the petitioner for 

M.B.B.S courses under the Self Financing Foreign Students Schemes for the year 1992-

93 and select the student on the basis of the marks obtained and allot a seat to the 

petitioner. 

However, the question before the Delhi High Court in Parimal Roy v. All India Institute 

of Medical Science 146 was whether the constitutional reservation must be made applicable 

in the category of foreign students. The court was of the view that the constitutional 

reservation has not been made applicable in the category of foreign students. The 

Justification submitted by AIIMS is that in this category, a large number of foreign 

students are allotted seats. Since there is no distinction between general category and 

scheduled caste and scheduled tribe candidates in foreign countries therefore, this 

contention cannot be made applicable to those candidates. 

144 AIR 1994 Mad 204. 
145 Supra Note. 141. p. 207 
146 AIR 1996 Del. 335 
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The court found considerable force in the submission of the respondents in not making 

policy of reservation applicable in this category and consequently the court found no 

merit in the submission of the petitioner. The above decision is a laudable step in the 

right direction. 

Allotment ofNRI seats was the issue in another case. 147 The Kerala High Court clarified 

that the NRI quota of 15% has to be curbed out and reckoned only out of the management 

quota which is 50% of the total sanctioned seats. Here, section 3( 4) of Kerala Self

financing Professional Colleges (Prohibition of Capitation Fees and Procedure for 

Admission and Fixation of Fees) Act, 2004 was challenged. The court opined that clear 

statutes have to be interpreted according to the plain language contained therein. 

C. (vi) Sports Quota 

Another significant question which attracted the judiciary was relating to the reservation 

of seats at educational institutions for sports men and women. Purpose of such 

reservation is to encourage sports which are an integral part of education. The courts 

keeping in view of these facts allowed reservation for them up to certain extent. So far as 

constitutional provision is concerned; it is silent and has not included reservation for 

sports personals like scheduled casts and tribes. Now the question is whether the court 

can direct the educational institutions for reservation in admission for these persons in the 

absence of legislative provisions. In this context, the Supreme Court in Gurdeep Singh v. 

State of J & K148 uphold introduction of mountaineering sports quota with retrospective 

effect in educational institutions in the state of Jammu and Kashmir. 

Similarly in Harsmeep Singh Kang v. Punjab University, 149 the petitioner an applicant for 

admission to the Bachelor of engineering (BE) course on the reserve quota on the basis of 

achievements in sports was not adjusted against the reserved seats. The petitioner 

represented the Punjab Cricket team in the 'Vijay Merchant Trophy' and his team won 

the national championship. For this achievement not only the mass media highlighted the 

event but also the Governor of the state honored the team. The Punjab University, with 

no rules or guidelines in this regard rejected the claim of the petitioner. The court held 

w Sen P.A. v. Co-op Medical college, Kochi, AIR 2005 Ker. 245 
148 AIR 1993 SC 2638 
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that refusal of admission was arbitrary and violative of Article 14 ofthe Constitution. The 

court150 directed the University to allow the petitioner. 

However, Andhra Pradesh High Court under this head opens a new avenue to the 

candidates belonging to the scheduled castes and tribes. In R. Ram. Singh v. A. U. College 

of Engineering, 151 the Andhra Pradesh admission rules to the engineering colleges 

provided 30 percent marks for general category and in case of scheduled castes and tribes 

there was no such minimum requirement of marks. The rules reserved 0.5 per cent of the 

seats for the candidate having proficiency in games and sports. The petitioner an 

applicant for the sports quota urged that in his case the requirement of 30 per cent marks 

did not apply even for the sports quota. Reddy J. allowed the above plea. The learned 

Judge even went to the extent that the scheduled caste candidates could lay his claim 

under 15 per cent quota or some other quotas. And as such the denial of the sports quota 

in the present case was illegal. It is submitted that the present verdict stretches the 

provision of Article 15(4) to areas not specifically covered by it. 152 

An interesting case on reservation for sports woman came up before the Punjab and 

Haryana High Court in Chetna Sharma v. Union Territory Chandigarh153 where, over 

and above the five per cent seats reserved for above category, the rules gave weightage 

ranging from 2 per cent to 1 0 percent in the common entrance score and this was 

challenged as unconstitutional;. The full bench of P & H. High Court gave preference to 

academic merit over excellence in sports and laid down that "to determine which of the 

candidates in one particular category should be given preference in selection, must, 

therefore, necessarily depend only on their academic merit" and as such the court struck 

down the weightage provision as wholly unfair and unjust. It may be pointed out that the 

present case was not of a sports college but engineering colleges where academic 

excellence must be prevailed. 

The sports quota in professional courses has been attracting the attention of the courts. 

The issues involved included submission of the sports qualifying certificate after the due 

149 AIR 1990 P & H 329 
150 Ibid 
151 AIR 1994 A.P. 308 
152 C.M. Jariwala, The Law of Education XXX, ASIL, (I 994) p. 246 
153 AIR \992 P & H \09 
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date and grant of admission to such candidates discarding the claims of those who had 

completed all formalities on time. While in Paramveer Singh's case154 the Punjab and 

Haryana High Court quashed such admission on the ground that it was contrary to the 

provision in the prospectus in the Sandeep Kuma/55 case the court ordered that the 

candidate wait listed at number 1, having deposited the form along with the sports 

certificate on time be given admission. By giving admission to the petitioner if the 

respondent had to be replaced, the court ordered, this is done. It may be pointed out that 

the former case exposes maneuvering in admission in the medical college where 

'favorable treatment' was given to a person having influence'. Should not such black 

sheep be not black listed? 

However, in Veenit Singh v. Punjab, 156 the High Court held that the sports quota is 

justifiable: but in order to ensure that only eligible persons get the benefit of such quota 

proper certificate from the competent authority must be insisted upon. 

C (vii) Government Quotas 

The next question is whether government quota is permissible for admission in 

educational institutions. This issue was considered by the Calcutta High Court m 

University of Calcutta v. Pitbaran Chakraborty. 157 The petitioners were candidates for 

admission in post graduate medical courses under the University of Calcutta. The total 

number of seats form the said courses is 443. out of which 61 seats allotted to All India 

Quota and remaining 382 seats are to be filled up by the University of Calcutta in as 

much as admission to 75 % of total number of seats in different post graduate courses is 

conducted by University of Calcutta while admission to remaining 25% of the seats is 

open to candidates selected through All India Entrance Examination. 80 seats are 

reserved as West Bengal Govt. quota out of 382 seats. The said seats are to be filled up 

from amongst the candidate in the West Bengal Health Service/West Bengal Me<l,i-~~1 
' l,~ 

Education Service sponsored by the Government ofWest Bengal. On 12.9.1995 the Govt. 

issued notification for such arrangement and again on 22.5.1996 another notification was,,,:.:, 

154 Paramveer Singh v. Punjab University, AIR 2000 P & H 291 
155 Sandeep Kumar v. State of Punjab, AIR 2000 P&H 155 
156 AIR 2002 P & H 236 
157 AIR 1998 Cal 196 
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issued, direct the reservation made in the said notification shall apply in admission to 

post-graduate courses also. The said notification challenged as ultra virus and not 

permissible. The court after considering various aspects, inter-alia, held that the policy of 

reservation both vertical and horizontal is permissible in terms of Article 15( 4) of the 

constitution of India further held that reservation in the service quota is also permissible 

and therefore impugned notification is not ultra virus. 

However, The Tripura Gurdian Forum v. State ofTripura, 158 raises reservation problem 

of a new dimension. The facts were that the government of Tripura issued a 

memorandum reserving certain percentage of seats called the discretionary quota of chief 

minister for admission to professional ''degree courses for the childrens of freedom 

fighters, political suffers, social wbrkers etc. with no detail guidelines in this regards. But 

in the additional affidavit of state, it was pointed out that the government had framed 

additional guidelines. This time the guidelines were more detailed. The new scheme 

attracted two contentions: firstly a scheme which was invalid at the initial stage could not 

be validated by substituting a new scheme and secondly the new scheme was vague, 

attracting the provision of article 14. 

The Gauhati High Court rejected the first plea on the ground that further laps of time, 

would result in labs of the reserved seats. The present stand raises a question: Is it 

justified to tum an unconstitutional exercise constitutional when article 13(2) of the 

constitution says that it shall be void? The court did not examine the quantum of 

reservation though the court knew the possibility of reservation going beyond 50 per cent. 

As regard reservation for social workers' the court rightly declared it vogue because the 

expression social worker was defined in such a way that it would allow any person under 

the sun to be a claimant for the reserved seat. 

In some institutions seats reserved for the government servants so that they may render 

more useful services to their concerned section. In the medical colleges of Mysore seats 

were reserved for licentiates to condensed M.B.B.S course. In Dr. Narayan Swamy 's 

case 159
, the court took into consideration the fact that licentiates in government service 

158 AIR 1993 Gau. 68 
159 Dr. Narayan Swamy v. State of Mysore. AIR 1968 Mys. 189 
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improve their knowledge and educational standard so that government may have better 

qualified and better equipped doctors to man the hospitals run by the government. As 

such the provision for the instant reservation was not held bad under article 14. On the 

contrary, reservations made for the government employee for admission to the 

government law college was not allowed 160 
• In this case the reservation was made so that 

government employees were equipped with legal knowledge to successfully perform their 

administrative duties. It was not any particular section, rather the entire population of 

the government employees which could claim the benefit. Had the employees working in 

the legal section been given this preferential treatment in the government law college, it 

might have reasonable. Today the additional degree(s) acquired by the government 

servants have become generally a device to earn more increment or promotion rather than 

utilizing the knowledge so gained in the "no work culture" world. Will it not be better to 

give more opportunities to the fresh and best talents so that they may serve the 

government in future? 

C. (viii) Institutional Reservations 

The primary consideration in selection of the candidates for admission is merit; 161 

however the reservation in favour of socially and educationally backward classes of 

persons is constitutionally permissible as discussed before. There is a practice prevailing 

in the universities and colleges all over India for giving preference to their own 

institutions students in the matter of admission. This is done in various ways either by 

giving weightage in the qualifying examinations or admission test or making small 

percentage of reservation for their students. This is generally referred as institutional 

reservation. It is significant to note here that when this kind of reservation is not 

constitutionally permissible it must satisfy the requirement of reasonable classification 

under Article 14 of the constitution. Thus the institutional reservation must stand the test 

of nexus doctrine i.e there must be intelligible differentia and its relation with the object 

sought to be achieved. 

160 Savita v. State of Harayana AIR 1993, P& H 262 
161 Pradeep Jain v. Union of India, AIR 1984 SC 1420 
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The problem of institutional reservation mostly in the medical colleges reached 

before the Supreme Court in a number of cases particularly since 1980. The common 

question address before the court was: can institution create a new kind of discrimination 

i.e reservation for the students of the particular institution? The court has answer this 

question affirmative with in the constitutional parameters affirming the institutional 

reservation to the limited extent162 the court has a upheld the institutional reservation on 

the ground of continuity of the study, convenience, stability and familiarity with the 

educational environment. 163 For the development of career of the students as well as for 

the advancement of higher education, it is something better if a student gets opportunity 

to study in the same institution. However, it must be justified on the basis of article 14. 

Thus the scheme of admission may depart from the principle of merit for the purpose of 

bringing real equality opportunity. 164 

Now, another question in this respect arises is in what ways the reservation can be made 

and to what extent it is justified? In State of Rajasthan v. Ashok Kumar165 the court 

considered the validity of provision providing for addition of 5 percent marks as 

weightage of college students. It was found in this case that the 5 percent amounted to a 

difference of 137.5 marks which was very high in view of the fact that the students are 

competing with the difference of one mark. Therefore, the court declared such reservation 

unconstitutional. 

If the reservation amount to the wholesale reservation giving no chance to outside 

candidates it would be invalid. This situation arose in Hari Prasad v. Dean Topiwala 

National Medical College. 166 In this case the rule provided for admission first to 

institutional candidate second to candidates from Municipal College third from 

constituent college and fourth from other Indian Universities. The court kept the pace 

with the general standard that at least 30 percent of the seats was to remain open for all 

India merit in respect of admission to post graduate medical education. 

162 Ibid. P. 1443 
163 Jag dish Saran v. Union of India, AIR 1980 SC 802 
164 D. N. Chanchala v. State ofMysore, AIR 1997 SC 1763, State ofU.P. v. Pradeep Tandon, AIR 1975 SC 
503 
165 AIR 1989 SC 177 
166 AIR 1989 Born. 281 
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The college provides institutional preference in a state where combined admission test is 

held, has been struck down by the Supreme Court. This issue was pointedly raised before 

the Supreme Court in P.K. Gael v. UP. Medical Counci/167 where the rule for the 

preparation of merit list of the Lucknow University had provided the preparation of merit 

list on the basis of institutional candidates of respective colleges. The Supreme Court 

held the impugned rule violative of Article 14 and directed the government to take 

admission on the basis of combined merit list. The Supreme Court ultimately framed the 

scheme of admission for admission to post graduate courses in medical college on all 

India basis which came into force from the academic session 1988-89. 168 

The trend now a day is towards reducing the reservation and providing greater 

weightage to merit. 169 The expectation from higher level of institutions is more far 

providing admission on the basis of merit. In the wavelength the Delhi High Court stuck 

down 33 per cent reservation students in admission to post graduate medical courses as 

violative of Article 14 of the constitution170 
• Subsequently the Allahbad High Court 

stuck down the reservation of 75 per cent seats to the post graduate studies in medical 

science as discriminatory. 171
• The educational institution normally desire that own 

students be given preferential treatment in admission for mainly three reasons: one, the 

university knows its students and their performance better as compared to students of 

other universities; two, the students politics so much dominate in the University decisions 

that they like that their fellow brothers should continue further course of studies in the 

same University so that their political strength is maintained and the old students do not 

have to successfully or unsuccessfully hunt for admission in other universities. The 

universities, in many cases, work under the pressure from this quarter also; third and the 

most important, in the education field, a practice is invariable followed that majority of 

the Universities have not kept their doors ajar to students of other Universities and this 

forces the Universities, to close their doors for outside students. 

167 AIR 1992 SC 1475 
168 Dinesh Kumar v. Motilal Nehru Medical College, Allahbad, AIR 1987 SC 2396 
169 Mahabir Singh Chawla v. Punjab University, Chandigarh, AIR 1997 SC 788 
17° Chan Mouga Sowndaram C v. AI/MS. AIR 1996 Del. 291 
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D. STUDENTS UNION 

Education is both the development of the mind and personality of the individual and his 

development as a useful member of the society, this purpose could not be fulfilled unless 

the students were trained in the democratic process through their unions. The court 

upheld the right to education which included participation in the activities of the 

university students union. In A. V. Chanda/ v. Delhi University. 172 Where the University 

of Delhi in its general power under Sec. 4(13) ofthe Delhi University Act 1922 provides 

for the constitution of a representative body of the students known as the Delhi students 

Union. 173 

The official year of the union is from 16th August of every year and therefore its elections 

are completed by 15th August every year. In the year 1977, August 10 was the last date 

for filing of nominations to various offices of the DUSU. The petitioner, who was 

admitted to M.A. class on 1oth August and could in no case be admitted before 9th 

August, filed his nomination for the Vice-President of the union on lOth August. His 

nomination was, however, rejecte:d because it was filed after the deadline of 2 p.m. fixed 

for such nomination. Against this action of the university the petitioner approached the 

High Court under article 226 for the stay and cancellation of DUSU, election on the 

ground that lack of sufficient time to file his nomination and participate in election 

infringed his fundamental right to education including the right to participate in the 

Union activities. 

Accepting petitioner's contention Deshpande, J, speaking for himself and Anand J, for 

reasons very difficult to comprehend, held that a fundamental right to education including 

the right to participate in Union activities could be read in Article 41, and also in article 

19( 1) (a), (b) and (c) and 21 of the constitution. 174 

The learned judge found that the action of the University authorities firstly in fixing the 

date of the commencement of the year, and secondly, in rejecting the petitioner's 

nomination paper resulted in the denial of the exercise of the fundamental right to 

171 Deepak Kumar Singh v. Vice Chancellor, Benaras Hindu University, AIR I 998, All. I 45 
172 AIR I 978 Del. 308 
173 Hereinafter referred to as the DUSU 
174 Ibid. p. 3 I I 
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education by the petitioner, 175 and suggested that the election to the Union be held in the 

middle of October instead of August 20 that the students get sufficient time "to know 

each other after the admission are over". 176 

Participation in the Union could be justified as a fundamental right because, firstly, the 

constitution guarantees the right to assembly without which "there can be no social 

education preparation of a student to be useful member of society and the participation in 

the democratic process." 177 Secondly, the constitution guarantees the right to form 

associations or Unions and the 'Students' unions cannot come into existence unless the 

students are allowed to form an association or unions. 178 Finally the right to education 

through participation in the Students union also involved freedom of speech and 

expression guaranteed by article 19(1) (a). 

But contrary to the above verdict of the Delhi High Court, A single Judge Bench of 

Allahbad High Court in Raghunath Dwivedi v. The Vice-Chancellor, University of 

Allahbad, 119 refused to intervene in the matter of students of Allahbad University who 

contested the election of the students Union for the post of vice President. Election was 

held and upon counting of the votes the returning officer declared the petitioner as elected 

having secured 17 votes more than his nearest rival candidate. The petitioner was 

administered the oath. But subsequently he came to know that without any notice to him, 

earlier declaration of result of the election was cancelled. Recounting was conducted on 

28.2.1995 and other candidate was declared elected and oath was administered to him in 

the morning of 1.3 .199 5 at 6 a.m. 

The court held that Student Union of Allahbad University is not a statutory body. The Act 

itself and the particular relevant provisions thereof do not show that the students union is 

a part of the University or it performs on delegation any activity of the University. 

Moreover the functions of the student union do not amount to imparting of education and 

as such are not covered by article 21. Consequently when the student union is not a 

175 Ibid. p. 3 I 7 
176 Ibid. p. 318 
177 Ibid p. 312 

178 Supra note 172 
179 AIR 1996 All. 52 
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statuary body and election of its office-bearer's is its internal matters in the opinion of the 

court, not writ petition is maintainable challenging the election of the Union. 180 

The above decision is criticized, 181 on the ground that the relationship between the 

students union and right to education as interpreted by the court is not correct. A healthy 

Students Union may make the life of Students more meaningful and purposeful at the 

same time the standard of education may be disrupted if the Union is not disciplined. 

Another significant question in relation to the students union is that it is not only 

confine to the university and college but spreading rapidly in the schools also. The 

indiscipline and violence in schools and colleges appeared to be more dangerous 

exploiting the tender age of students and interrupting their future career. The problem is 

further exaggerated when students are unfortunately drawn into politics by political 

parties as well as certain other completely disrupting the educational system at times it 

creates an atmosphere and tension, lawlessness in school campus and sometime even in 

classrooms. The evidence has grown to such an extent that even the death of students is 

not uncommon. Such a problem arose before the Kerala High Court in Sathyavan Kottara 

KKara v. State of Kerala. 182 The court noticed the rule in this respect and observed that 

the children school have not role to play in politics. The aim of election to school 

parli~~ent was to encourage sports, cultural and educational activities of students by 

organizing game tournaments, discussions, symposia sramdan etc. The court laid down 

that the right to education uninterrupted by any outside forces political or otherwise was a 

fundamental right guaranteed under Articles 41, 45 and 46 of the constitution. The court 

in ultimate analysis issued the formal directions 183 to the headmaster/Principal in order to 

safeguard the right of students. 

( 1) Headmaster/Principal should see that election to School Parliament be not 

conducted on political lines based on political party divisions. 

(2) Headmaster of every school is free to conduct election to School Parliament to 

encourage sports, cultural and educational activities by organizing games, 

tournaments, discussions, symposia, sramadan, etc. 

180 Ibid. page 52 
181 Supra note 5 p. 41 
182 AIR 1997 Kar. 133 
183 Ibid. p.42 
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(3) Headmaster and teachers see that no student or student organization be allowed to 

indulge in any political activity in the school campus or elsewhere so as to affect 

or disrupt the functioning of the school and studies of other students. 

(4) It is the duty of the Headmaster to take immediate disciplinary action in 

accordance with Rule 6 of Chapter IX of the Kerala Education Rules, if he finds 

that any student or any student organization is indulged in any political activity in 

the school campus or elsewhere so as to affect or disrupt the functioning of the 

school. 

(5) It is the paramount duty of the Headmaster to see that no outsider directly or 

indirectly influence students either through students, teachers or staff in the school 

in the election, in the event of which it is the duty of the Headmaster to see that 

such interference is removed. 

(6) It is also the duty of the Headmaster to report incident of violence or attempt to 

disrupt the studies in the school promptly to the nearby police station. Any failure 

on the part of the Headmaster in this direction will be treated as failure of duty 

which may lead to taking disciplinary action against him. 

(7) It is also the duty of the police officers concerned to take prompt and immediate 

action as soon as they receive the report from the Headmaster. If it is found 

anybody is indulging in any criminal activity, police officers should register a 

case against him and proceed in accordance with law. Any failure on the part of 

the police authorities will be treated as failure of duty and will entail disciplinary 

action. 

(8) Government as well as the Director of Public instruction have assured this Court 

through counter-affidavit that politics and political interference do not form part 

of school election and that election to school Parliament is not politicized or not 

even conducted on the basis of political divisions, and therefore respondents 1 and 

2 should see that appropriate regulatory safeguards be urgently taken so that no 

untoward incident will happen in the school campus. 

(9) It is open to the Headmaster, teachers, to consult parents of the students as and 

when necessary for the better interest of the students, as well as for the proper 
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functioning of the school and the system. However decision of the Headmaster in 

the matter of discipline in the school and other matters will be final and binding. 

(10) Right to uninterrupted education is a fundamental right guaranteed under Art. 21 

of the Constitution of India, read with Directive Principle of State Policy. 

Therefore it is incumbent upon the State to issue such regulatory measures so as 

to give effect to such constitutional provisions, over and above what has been 

stated hereinbefore. 

However, an important question, whether right to elect or to be elected is a part of right to 

education had come up before the Allahbad High Court in Com. S.M College Chandarsi 

v. State of U P. 184 where the court observed: 

"The right to elect or to be elected is neither a fundamental right nor a 

common law right. It is simply a statutory right. Outside the statute there 

is no right to elect or to be elected and no right to dispute the selection. It 

cannot be disputed that to form a students' union may be a part and parcel 

of the complete education to be imparted by the University and, therefore, 

a part of its curriculum. However, right to get the elections of the office

bearers of the Students' Union held is not a part of the said right to 

education. Power to provide for discipline among the students includes a 

power to provide for constitution of the students' Union as "discipline" is 

not to be interpreted in a narrow; on the contrary it is to be given widest 

possible interpretation so as to include every aspect which would affect 

the educational life of the students." 

The another significant decision of Uttranchal High Court on the matter of Student Union 

is Bhuwan Chandra Binwal v. Kumaon University, Nainital & Ors. 185 Where the 

nomination of the petitioner who had not attended even a single class after the admission 

was rejected. The court while upholding the rejection observed that: 

There is no justification for encouraging students to take admission in the 

College/University merely for the same of contesting in elections. It is 

neither in the interest of the student nor in the interest of the 

184 AIR 2005, All. 126 
185 AIR 2006 U'chal 9 
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institution/society. Students union activities are intended to develop the 

leadership qualities of students and to provide them training in the 

democratic process, along with academic pursuit. It is obvious from the 

facts of this case that the petitioner is not interested in learning or 

academic pursuit. He is interested only contesting in the election. The 

above said view will not result in any injustice to the petitioner, on the 

other hand, it might motivate him to concentrate on his studies and to 

complete the degree course successfully, if he has any such intention." 

In recent past in the name of students union election the campus of learning has 

been witnessed as a battle ground and finally the matter has reached to the Supreme 

Court for issuing guidelines for the election of students union. In pursuant to the order of 

the Hon'ble Supreme Court dated 2"d December, 2005, the Ministry of Human Resource 

Development had constituted a committee under Shri J. M. Lyngdoh (Former Chief 

Election Commissioner of India) to examine and recommend upon certain aspect of 

student body and student union election conducted in universities/colleges and other 

institutions of higher education across India. The committee submitted its report on 26th 

May, 2006. The Hon'ble Supreme Court in its order dated 22"d Sep. 2006 directed the 

recommendations of the committee to be implemented and shall be followed in all 

college/universities elections to be held hereinafter. 

The recommendations of the Committee accepted by the Hon'ble Supreme Court for 

implementation 186 can be reproduced as; 

* Universities and colleges across the country must ordinarily conduct elections for 

the appointment of students representative bodies. These elections may be 

conducted in the manner prescribed herein or in a manner that conform to the 

standard prescribed herein. 

* Where the atmosphere of the university campus is adverse to the conduct of 

peaceful, free and fair elections, the university, its constitutions colleges and 

departments must initiate a system of students representations based on 

nominations, especially where elections are being held at present. It would be 

186 www.uge.nic.in 
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advisable however, not to based such nomination system on purely academic 

merit as is being practice through out the country 

In case where election are not being held or where the nomination model prevails, 

the nomination model should be allowed to continued for a limited period of time. 

It is to be noted that the nomination system suffers from several flaws, and must 

only be resorted as an INTERIM MEASURE. 

Subject to the recommendation in respect of the possible model of election, all 

institution must over a period of 5 years, convert from the nomination model to a 

structured election model, that may be based on a system of parliamentary 

(indirect) election, or on the presidential (direct) system, or a hybrid of both. It is 

highly desirable that all institutions follow this mechanism of gradual conversion, 

especially for privately funded institution that prefers a status quo situation. 

All institution must conduct a review of the students representation mechanism. 

The first review may be conducted after a period of 2 years of the 

implementation. The primary objective of this review will be to ascertain the 

success of the representative and election mechanism in each individual 

institution so as to decide whether or not to implement a full-fledged election 

structure .Needless to say these review will be based on a consideration of the 

views and suggestions of all stakeholders such as students, faculty, 

administration, students bodies and parents. 

* Institution must, as a primary objective, subject to the pertinent issue of discipline 

on campus seek to implement a structure system of student election by conclusion 

of a period of 5 years from the date of the implementation of the 

recommendations. 

* Subject to the autonomy of the universities in respect of the choice of the mode of 

election, all universities must institute an apex student representative body that 

represents all students, colleges may university is geographically bodies, which 

would further elect representative for the apex universities body. 

* The union/representative body so called shall only comprise of regular students on 

the rolls of the institution. No faculty members or any member of the 

administration shall be permitted to hold any post on the executive of such 
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representative body. Nor shall be allowed to be member of any such 

representative body. 

(a) Modes of Election 

A system of direct election of the office bearer ofthe students body, whereby all 

Students of all constituents colleges as well as all students of university 

departments vote directly for the office bearers. This model may be followed in 

smaller universities with well-defined single campuses (for e.g. Jnu!University of 

Hyderabad), and with well relatively smaller student population. 

In respect of universities with large, widespread campuses and large student 

bodies either of the following models may be adopted. 

A system of elections, where colleges and campuses directly elect college and 

campus office bearers, as well as university representatives. The university 

representatives form an electoral college, which shall elect the university student 

union office bearers. 

A system of elections where on one hand, directly elected college and campus 

office bearers, as well as university representatives. The university representatives 

form an electoral college, which shall elect the university student union office 

bearers. 

A system of elections where on one hand, directly elected class representative 

elect the office bearers of the college as well as the university representatives and 

the campus itself directly elects the campus office bearers and the university 

representatives. The university representatives shall form an electoral college, 

which shall elect the office bearer of the university student union. 

A system of election where in class representatives shall be directly elected in the 

colleges and universities campus and they in tum shall elect the office bearers for 

the college union and the university campus union. Also they shall elect their 

representatives for university student union. These elected representative from 

colleges and university campus shall form the electoral college, which shall elect 
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the office bearers of the university student union. This model shall be applicable 

to large university with large number of affiliated colleges. 

Disassociation of Student Elections and Student Representation from Political 

Parties 

During the period of the elections no person, who is not a student on the rolls of 

the college/university, shall be permitted to take part in the election process in any 

capacity. Any person, candidate, or member of the student organization violating 

this rule shall be subject to disciplinary proceedings in addition to the candidature, 

as the case may be being revoked. 

(b) Frequency and Duration of Election Process 

It is recommended that the entire process of election, commencing from the date 

of filing of nomination papers to the date of declaration of results. Including the 

campaign period, should not exceed I 0 days. 

It is further recommended that elections be held on a yearly basis and that the 

same should be held between 6 to 8 weeks from the date of commencement of 

academic session. 

(c) Eligibility criteria for candidates 

Under graduate students between the age of 17 and 22 may contest election. This 

age range may be appropriately relaxed in the case of professional colleges, where 

courses often range between 4 to 5 years. 

For post graduate students the maximum age limit to legitimately contest and 

election would be 24-25 years. 

* For research Students the maximum age limit to legitimately contest an election 

Would be 28 years. 

* Although the Committee would refrain from presiding any particular minimum 

marks to be attained by candidate should in no event have academic in the year of 

contesting the election. 

* The candidate should have attained the minimum percentage of attendance as 

prescribed by the university or 75% attendance, whichever is higher. 
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The candidate shall have one opportunity to contest for the post of officer bearer, 

and two opportunities to contest for the post of an executive member. 

The candidate shall not have a previous criminal record that is to say he should 

not have been tried and/or convicted of any criminal offence or misdemeanor. The 

candidate shall also not have been subject to any disciplinary action by the 

University authorities. 

The candidate must be a regular, full time student of the college/university and 

should not be a distance /proximate education student. That is to say that all 

eligible candidates must be enrolled in full time courses the courses duration 

being at least one year. 

(d) Election and Related Expenditure and financial Accountability 

The maximum permitted expenditure per candidate shall be Rs 5000/ _. 

* Each candidate shall with in two weeks of declaration of the result, submit 

complete and certified account (to be certified by the candidate) to the college/university 

authorities. The colleges /university shall publish such audited account with in 2 days of 

submission of such accounts, through a suitable medium so that member of the student 

body may freely examine the same. 

* 

* 

* 

The election of the candidate will nullified in the event of any non-compliance or 

in the event of any excessive expenditure. 

With the view to prevent the inflow of fund from political parties into the student 

election process, the candidates are specially barred from utilizing funds from any 

other sources than voluntary contributions from the student body. 

(e) Code of conduct for candidates and Election Administrators. 

No candidate shall indulge in, nor shall abet, any activity, which may aggravate 

existing differences or create mutual hatred or cause between any group(s) of 

students. 

* Criticism of other candidates, when made, shall be confined to their policies and 

programs, past record and work. Candidate shall refrain the criticism of the 

aspects of private life, not connected with the public activities of the other 
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candidate or their supporters based on unverified allegation or distortion shall be 

avoided. 

There shall be no appeal to caste or communal feelings of securing vote. Places 

of worship, within or without the campus shall not be used for election 

propaganda. 

All candidate shall be prohibited from indulging or abetting all activities which 

are considered to be "corrupt practices" and offences such as bribing of voters, 

intimation of voters, impersonation of voters canvassing or the use of propaganda 

within 100 meters of polling station, holding public meetings, during the period of 

24 hours ending with in the hours fixed for the close of the poll and the transport 

and conveyance of voters to and polling station. 

No candidate shall be permitted to make use of printed posters printed pamphlets, 

or any other printed material for the purpose of canvassing Candidates may only 

utilize had made posters for the purpose of canvassing provided that such hand 

made posters are procured within the expenditure limit set out herein above. 

Candidate may only utilize hand made posters at certain places in the campus, 

which shall be notified in advance by the election commission/university 

authority. 

No candidate shall be permitted to carry out processions or public meetings or in 

any way canvass or distribute propaganda outside the university/college campus. 

No candidate shall, nor shall his/her supporters, deface or cause any destruction to 

any property of the university/college campus, for any purpose whatsoever. 

Without the prior written permission of the college/university authorities. All 

candidates shall be held jointly and severally liable for any destruction/defacing 

of any university/college property. 

* During the election period the candidates may hold processions and or public 

meetings, provided that such processions und/or public meetings do not, in any 

manner, disturb the classes and other academic and co-curricular activities of the 

college/university. Further, such procession/public meeting may not be lield 

without the prior written permission of the college/university authority. 
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i) 

The use of loudspeakers, vehicles and animals for the purpose of canvassing shall 

be prohibited. 

On the day of polling, student organizations and candidates shaH 

Cooperate with the officers on election duty to ensure peaceful and orderly 

polling and complete freedom to the voters to exercise their franchise without 

being subjected to any annoyance or obstruction. 

ii) Not serve or distribute any eatables or other solid and liquid consumables except 

water on polling day. 

iii) Not hand out any propaganda on the polling day. 

* 

* 

* 

Excepting the voters, no one without a valid pass/letters of authority from 

the election commission or from the college/university authority shall enter the 

polling booths. 

The election commission/college/university authorities shall appoint impartial 

Observers. In the case of deemed universities and self-financed institutions, 

government servants may be appointed as observers. If the candidates have any 

specific complaint or problem regarding the conduct of the elections they may 

bring the same to the notice of the observer. Observers shall also be appointed to 

oversee the process of the elections they may bring the same to the notice of the 

observer. Observer shall also be appointed to the process of nomination of 

students in institutions that are following the nominations model of students 

representation. 

All candidates shall be jointly responsible for ensuring the cleaning up of the 

polling area within 48 hours ofthe conclusion of polling. 

Any contravention of any of the above recommendation may make the candidate 

liable to be stripped of his candidature, or his elected post. As the case may be. 

The election commission! college/ university authorities may also take 

appropriate disciplinary action against such a violator. 

* In addition to the above mentioned code of conduct, it is also recommended that 

certain provisions of the Indian penal code, 1860 (section 153-A and chapter IX-
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A "Offences Relating to Election ") may also be made applicable to students 

elections 

(f) Grievances Redressal Mechanism 

There should be a Grievances Redi:essal Cell with the Dean (Student Welfare) I 

teacher in charge of student affairs as its chairmen. In addition, one senior faculty 

member, one senior administrative officer and two final year students one boy one 

girl (till the election results declared, students can be nominated on the basis of 

merit and/or participation in the co-curricular activities in tl:le previous year). The 

grievance cell shall be mandated with the redressal of election-related grievance, 

including, but not limited to beaches of the code of conduct of elections and 

complaints relating to election related expenditure. This cell would be the regular 

unit of the institution. 

In pursuit of its duties, the grievance cell may prosecute violators of any aspect of 

the code of conduct or the rulings of the grievance cell. The grievance cell shall 

serve as the court of original jurisdiction. The institutional head shall have appellate 

jurisdiction over issue of law and fact in all cases of controversies arising out of the 

conduct of the elections in which the grievance cell has issued a final decision. 

Upon review, the institutional head may revoke or modify the sanctions imposed by 

the grievance cell. 

* In carrying out the duties of the office, the Grievance cell shall conduct proceedings 

and hearing necessary to fulfill those duties. In executing those duties they shall 

have the authority. 

i) To issue a writ of subpoena to compel candidates, agents, and workers and to 

request students to appear and give testimony, as well as produce necessary records 

and 

ii)To inspect the financial reports of any candidate and make these records available 

for public scrutiny upon request. 

* Members of the Grievance cell are prohibited from filing complaints. Any other 

student may file complaint with the Grievance cell within a period of 3 weeks from the 

date of declaration of results. All complaints must be filed under the name of the student 
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filing the complaint. The Grievance cell shall act on all complaints within 24 hours after 

they are received by either dismissing them or calling a hearing. 

* 

* 

* 

* 
* 

The Grievance cell may dismiss a complaint if 

i) the complaint was not filed within the time frame prescribed in Recommendation 

above. 

ii) the complaint fails to state a cause of action for which relief may be granted. 

iii) the complainant has not and/or likely will not suffer injury or damage. 

If a complaint is not dismissed, then a hearing must be held. The Grievance cell 

shall inform, in writing, or via e-mail, the complaining party and individuals or 

groups named in the complaint of the time and place of the hearing. The parties are 

not considered notified until they have received a copy of the complaint. 

The hearing shall be held at the earliest possible time, but not within twenty four 

(24) hours after receipt of the notice described above, unless all parties agree to 

waive the 24 hour time constraint. 

At the time, notice of hearing is issued, the Grievance Cell, by majority vote, may 

issue a temporary restraining order, if it determines that such action is necessary to 

prevent undue or adverse effects on any individual or entity. Any restraining order, 

once issued, will remain in effect until a decision of the Grievance Cell is 

announced after the hearing or until rescinded by the Grievance Cell. 

All Grievance Cell hearing, proceedings, and meetings must be upon to the public. 

All parties of the grievance Cell hearing shall present themselves at the hearing may 

be any other student from which they can receive council and have the option to be 

represented by that council. 

* For any hearing a majority of sitting Grievance Cell member must be in attendance 

with the Chair of the grievance Cell presiding in the absence of the Chair, the 

responsibility to preside shall fall to a Grievance Cell member designated by the 

chair. 

* The Grievance cell determine the format for the hearing but must require that both 

the complaining and responding parties appear physically before the board to 
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discuss the issues through a complaint answered rebuttal, and rejoinder format. The 

purpose of the hearing is to gather the information necessary to make a decision, 

order or ruling that will resolve an election dispute. To effectuate this purpose, the 

following rules should prevail at all hearing. 

Complaining parties shall be allowed no more than two witnesses, however the 

Grievance cell may call witnesses as required. If said witnesses are unable to appear 

at the hearing signed affidavits may be submitted to the Grievance Cell Chair for the 

purpose of testifying by proxy. 

All questions and discussions by the parties in dispute shall be directed to the 

Grievance Cell. 

There shall be no direct or cross examination of any party or witness by complaining 

or responding parties during hearings. 

Reasonable time limits may be set by the Grievance Cell provided they give fare and 

equal treatment to both sides. 

The complaining party shall hear the burden of proof. 

Decisions orders and rulings of the Grievance Cell must be concurred to by a 

majority of the Grievance Cell present and shall be announced as soon as possible 

after the hearing. The Grievance cell shall issue a written opinion of the ruling 

within 12 hours of announcement of the decision. The written opinion must set forth 

the findings of fact by the Grievance Cell and the conclusions of law in support of it. 

Written opinions shall set a precedent for a time period of three elections eyeless fo:t: 

Grievance Cell ruling, and shall guide the Grievance Cell in its proceedings. Upon 

consideration of prior written opinions the grievance cell may negate the decision 

but must provide written documentation of reasons for doing so. 

* If the decision of the Grievance Cell is appealed to the institutional head the 

Grievance Cell must immediately submits its ruling to the commission. 

* The Grievance Cell shall select the remedy or sanction most appropriate in both the 

type and severity of the infraction as well as the stand of mind or intent of the 

violator as determined by the Grievance Cell possible remedies and sanction 

include, but are not limited to fines suspension of campaigning privileges, and 

disqualification from the election. 
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Any fine or total amount of fines against a candidate in an election cycle may not 

exceed the spending limit as defined herein above. 

If, after a hearing the Grievance Cell finds that provision of this Code were violated 

by a candidate, or a candidate's agent or workers the Grievance Cell may restrict the 

candidate or the candidates agents or workers, from engaging in some or all 

campaign activities for some or all of the remainder of the campaign. If an order is 

issued covering only part of the remaining period, it shall take effect immediately so 

that after its termination, the candidate and including the election days. 

If, after a hearing, the Grievance Cell finds that provisions of either this code or 

decisions, opinions, orders, or ruling of the Grievance Cell have been willfully and 

blatantly violated by a candidate or a candidates agents or workers, the Grievance 

Cell may disqualify the candidate. 

Any party adversely affected by a decision of the Grievance Cell may fine an appeal 

with the institutional head within twenty four (24) hours after the adverse decision is 

announced. The institutional head shall have discretionary appellate jurisdiction over 

the Grievance Cell in all cases in which error on the part of the Grievance Cell is 

charged. 

* The decision of the Grievance cell shall stand and shall have full effect until the 

appeal is herd and decided by the institutional heard. 

* The institutional head shall hear appeals of Grievance Cell rulings as soon as 

possible, but not within twenty four (24) hours after the Grievance cell delivers to 

the Appellant and the institutional head a copy of its written opinion in the case. 

Appeal may be heard prior to this time, but only if. 

* The institutional head can issue suitable orders to suspend or halt the operation of 

the ruling issued by the Grievance Cell until the appeals are decided. 

* The institutional head review findings of the Grievance cell when appealed. The 

institutional head may affirm or overturn the decision of the Grievance cell or 

modify the sanctions imposed. 

(g) Maintaining Law and order on the campus during the Election Process 

* Any instance of acute lawlessness of the commission of criminal offence shall be 
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reported to the police by the university/college authorities as soon as possible but 

not later then 6 hours after the allege commission of the offence. 

(h) Miscellaneous recommendations 

Student representation is essential to the overall development of students, and 

therefore, it is recommended that university statutes should expressly provide for 

student representation. 

Student representation should be regularized by statute (either a Central Statute, 

State Statute or individual university statute), in cooperation the recommendation 

prescribed herein. 

The institution should organize leadership running programs with the help of 

professional organization so as to groom and instill in student leadership qualities. 

In the event of the office of any major post of office bearers falling vacant within 

2 month of elections, re-election should be conducted otherwise the Vice 

President may be promoted to be post of President and Joint Secretary to the post 

of Secretary as the case may be. 

E. RAGGING 

Ragging is an indisciplined behaviour of students which leads to disturb the basic 

academic foundation of the institution for learning. This inhuman act results in 

considerable deterioration of performance in all spheres of activity at the colleges or 

universities. It is an atrocities committed by the seniors to their juniors or new 

comers, particularly at technical institutions. Some time disciplinary actions could 

be initiated against the culprits while in other cases the culprits may escape in the 

absence of proper legislation to curb this inhuman, unsocial and uncivilized behavior 

of few hands so called students. 

Meaning: The dictionary meaning of the word "ragging" identified it with the act 

of teasing, taunting, playing a practical joke upon someone or holding comic parades 

or on act/behaviour that causes harm/embarrassment to a student and other activities 

during certain period of a college term. In the light of the incidents reported all over 
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the country, such a meaning does not fully or adequately reflect the transformed face 

of ragging as practiced at present. 

The Supreme Court in the Vishwa Jagriti Mission through President v. Central 

Government through Cabinat Sectarar/87 has defined the terms ragging of or by 

student as: 

"any disorder conduct whether by words spoken or written or by act 

which has effect of teasing, treating or handling with rudeness any other 

student; indulging in rowdy or undisciplined activities which causes or is 

likely to cause annoyance, hardship or psychological harm or to raise fear 

or apprehension thereof in a fresher or a junior student or asking a 

student to do any act performs something which such student will not do in 

the ordinary course and which has the effect of causing or generating a 

sense of shame or embarrassment so as to adversely affect the physique or 

psyche of a fresher or junior student ... the cause of indulging in ragging is 

deriving a sadistic pleasure or showing off power, authority or superiority 

by the senior over their juniors or freshers. " Usually, abetment to ragging 

will also amount to ragging. " 

It is the duty of an educational institution to ensure that the process of induction of 

new entrants is safe and smooth. The institution may adopt several methods to 

encourage and ensure the atmosphere of security and well-being of new students. In 

this regard, preventive rather than punitive action is the focus of related rules and 

regulations of the institution. The institution is required to take special care to avoid 

harassment of any student on the basis of caste, sex or religion. 

But the judiciary has been showing very libra! and lenient attitudes before taking any 

drastic steps against the culprits, in the absence of legislation on the one hand and 

considering one's career on the other hand. 

However, in Ani/ Kumar Sheel v. The Principal, Madan Mohan Malviya Engg. 

College, 188 an FIR was lodged by one Susil Kumar Verma, a student of Engineering 

187 (2oo 1) 6 sec. p.sn 
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College against the petitioner, a student of third year of engineering and 2 other Students 

for an offence under section 377/504 IPC. That case appears to be under investigation 

but the Dean of the students of the College taking it to be misconduct and in disciplined 

awarded the punishment of expulsion of the petitioner form the college as well as the 

hostel with immediate effect. Whereas two other students who were suspended from 

classes till 31. 10. 1989 and one was expelled only from the Hostel. 

On trial the counsel for the petitioner189 raised question of violation of principle of 

natural justice. There was no evidence against the petitioner even the victim did not 

name him and recognize him. It was just on suspicion that the petitioner was involved in 

the matter on account of some earlier enemity. He was not given any opportunity of 

hearing. Further even though it was the order of Disciplinary cum-administrative 

authority nevertheless it affected the petitioners legal and fundamental rights pertaining 

to his life and future career. Therefore the impugned order of expulsion was exparte and 

arbitrary. 

The Allah bad High Court struck down the above order on the ground of violation of 

natural justice. The order of Disciplinary cum-administrative Authority exercising quasi

judicial powers affected petitioner's right pertaining to his life and future career, 

therefore, it was liable to be quashed. In these days of expanding horizon of the principle 

of natural justice the recording the reasons in the order is must so as to exclude and 

prevent the miscarriage of justice and secure a fair play in action and exclude arbitrary 

acts. The principles of natural justice were, therefore violated. 

Another significant judgment of the Supreme Court in this regard is State of Himachal 

Pradesh v. A parent of students of Medical College, Shim/a, 190 where a letter written by 

the guardian of a student of Medical College in Shimla Complaining about the ragging 

of the freshers by senior students within as also outside the college campus and the 

hostel, was treated as petition. The High Court issued various directions including a 

direction to constitute a committee for reporting in the matter. On the submission of the 

188 AIR 1991 All. 120 
189 Supra note 188 
190 AIR 1985 SC 910 
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report which contained a recommendation for legislation the High Court directed the 

Chief Secretary to inform the court as to what action the government proposed to take 

on the recommendation to initiate legislation for curbing ragging. This direction was 

given in spite of the chief-secretary's categorical assurance in this regards. 

The Supreme Court was of the view that, the direction given by High Court was really 

nothing short of an indirect attempt to compel the state government to initiate legislation 

with a view to curbing the evil of ragging. It is entirely in the opinion of the court, a 

matter for the executive branch of the government to decide whether or not to introduce 

any particular legislation, and the court cannot mandate to do so. It is submitted that the 

Supreme Court in this respect should have at least issued the detail guidelines to be 

followed till legislative provisions are made to curb the social evil of ragging. 

Thus in this situation it is further submitted that the practice of ragging is prevalent 

in medical college and engineering colleges through out the country on an alarming 

scale. Ragging may take the form of subjecting freshers including female students to 

inhuman and humiliating treatment degenerating even into physical violence and that the 

college authorities often fail to effectively control it. Consequently the college authority 

is losing confidence of a sizeable section of students parents and well-wishers as regards 

its capacity to deal with the problem of this academic evil. Thus the only way to curb the 

evil is legislation and this is high time when the legislature should come forward with 

detail legislation declaring the ragging an offence punishable under the law. 

In order to ensure that incidents of ragging and even testing are addressed with firmness, 

the Supreme Court191has laid out guidelines for the managements of all education 

institutions to follow. The guidelines recommend the following. 

a) Educational institutions to take anti-ragging measures right from the time of 

advertisement for admissions. Literature in the form of the prospectus, form for 

admission and/or any other literature issued to aspirants for admission to clearly state 

that ragging in any form is banned in the institution and anyone indulging in it is likely 

to be punished appropriately; 

b) punishment for ragging to include any of the following: 
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i) withholding scholarships 

ii) debarring from representation in events 

iii) withholding results 

iv) suspension from hostel or mess, expulsion from hostel or mess 

v) expulsion from the institution, suspension from the institution or classes for 

limited period or fine with a public apology; 

c) Prospectus should provide that student and parents to be informed of legislation 

governing ragging /or any provision in a statute /ordinance; 

d) Leaflets with pertinent detail for information to a victim, help and guidance for need 

of new entrants, should be given to freshers at the time of admission. 

e) The management, principal, teaching staff rights as well as obligation to fight 

against ragging and generate confidence that ragging shall be promptly dealt with 

while protecting the complainants from any harassment by perpetrators of ragging. 

f) The institution should constitute a proctorial committee consisting of senior faculty 

members and hostel authority like wardens and responsible senior faculty members 

and responsible senior students to be alert for instance of ragging, to prevent its 

occurrence and recurrence, and to promptly deal with the incident of ragging, to 

punish the guilty either by itself or by submitting its finding before the competent 

authority; 

g) Awareness certain of the dehumanizing effect of ragging by putting up posters, 

notice board and sign-boards; 

h) Failure to prevent ragging is an act of negligence in maintaining discipline in the 

institution by the management. Similar responsibility falls on the hostel 

wardens/ superintendent; 

i) The hostel/accommodations where fresher are accommodated shall be carefully 

guarded, if necessary by posting security personal, and placed incharge of a 

warden/superintendent. Entry of senior and outsiders to freshers accommodations to 

be regulated - they should be prohibited entry after specified hour of night and 

suitably supervised by person incharge; 

191 Supra note 184 
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j) Migration certificate issued by the institution to have an entry apart from that of 

general conduct and behaviour whether the student had participated in and in 

particular was punished for ragging ; 

k) If an institution fails to curb ragging, the UGC/ funding agency may consider 

stoppage of financial assistance to it till it does so. A university may consider 

disaffiliating a college or institution failing to curb ragging; 

I) If ragging becomes unmanageable or amount to a cognizable offence it may be 

reported to the police. The police should be called upon or allowed entry in campus 

by the head of the institution or person in charge. Police should bear in mind that 

they are dealing with students and not criminals and the action of the police should 

never be violent and always guided by a correctional attitude. 

Overview of state provisions for ragging 

Education institutions which fail to curb ragging can face disaffiliation from the academic 

body concerned, the University Grants Commission and the All-India Council of 

Technical Education or lose financial assistance. Some of the reported incidents have 

crossed the limits of decency, morality and humanity. Some of the States have acted by 

enacting legislations and making ragging as defined therein a cognizable and punishable 

offence. 

Tamil Nadu is the first state in the country who has officially ban the practice of ragging 

by enacting "The Tamil Nadu Prohibition of Ragging Act 1997; prescribed any acts that 

causes physical or psychological harm or raise fear, shame or embarrassment in a student 

in any educational institution. Punishment for breach of provisions of the act include 

imprisonment, which may extend to two years and fine of up to Rs. 10000 or expulsion. 

It is submitted that to prevent the menace of ragging Vigilance squads may be 

consisted and specifically instructed to take timely action to prevent incidents of ragging 

and eve teasing. The squads could also be directed to supervise student activities in and 

around institutional premises, including cafeteria, student common room and places 

where students are likely to organize groups. Good character certificate, bonafide student 

certificate can be withdrawn where these issued prior to the act of misbehavior of the 

student. 
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Recently, in University of Kerela v. Council of Principals of College/92 ,the Hon'ble 

Supreme court of India constituted a committee headed by sh. R.K Raghavan, former 

Director, CBI ( Raghvan Committee) to give suggestion on means of prevention of 

ragging in educational institutions. 

The terms of reference (TOR) of the committee were to study the various aspects of 

ragging; to suggest means and method of prevention of ragging; to suggest possible 

action that can be taken against persons indulging in ragging; and, to suggest possible 

action that can be taken against college/ university authorities in the event of ragging. 

In its Interim Order of the 27 November, 2006, Hon'ble Supreme Court of India 

expressed its dismay that notwithstanding the concern show by it in Vishwa Jagriti 

Mission. "Practically very little has been done to prevent the menace of ragging in 

educationally institutions." The Apex Court expected the present Committee to 

make recommendations "as to how the provision already enacted in several States and 

Statutes to be framed to prevent menace, can effectively eliminate the menace." 

In its report the committee clearly observes that since a very small percentage of the 

country's population avails the higher education and thus affected by ragging therefore 

the society by and large remains oblivious to the evils of this phenomenon. In its long list 

of recommendations, Raghavan Committee has at several instances emphasized the 

importance of public awareness and has recommended that state and central government 

must undertake publicity campaign against ragging. It has recommended of setting up of 

media committee at state and central level. 

In the very beginning of its long list of recommendation the committee suggests that the 

NCERT and SCERT must introduce a chapter on ragging, provide education on human 

rights and also inculcate human values in general. Further it suggests that at senior 

secondary school level there must be psychological counseling sessions on anti ragging 

and human rights appreciations. This would help to establish ragging as a social evil in 

the minds of the school going children and would thus go a long way in eradicating 

ragging from its roots. 

192 SLP No.24295 of2006 
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Report Structure, Findings and Recommendations 

The exhaustive report which runs into more than 200 pages long attempts to explain in 

detail the various intricacies and challenges involved with the issue of ragging and lays 

down a long list of prescriptions to root out this menace from the educational institutions. 

The report is divided into six chapters including several pages of annexure consisting of 

list of ragging incidents and its analysis, responses form various stakeholders, details of 

the meetings held in each of the eleven cities visited by the committee members, report of 

the group of consultants, etc. 

In its foreword the report identifies ragging as a menace spoiling the standards of the 

Higher education in India and thus affecting the progress of the country. The above view 

of the committee clearly calls for serious attention of the Government, Judiciary, Civil 

Society, Media etc to take urgent action to solve this social issue in the interest of the 

nation. 

In Chapter 3 of its report, the committee examines the recommendations made by the anti 

ragging committee constituted by the UGC. It can be clearly seen from the report that 

various guidelines issued by the Supreme Court of India in 2001 based on the 

recommendation made by the UGC constituted committee were not seriously 

implemented by the stakeholders. 

In the same chapter, the committee observes that except Chattisgarh none of the state 

legislation laws are preventive in nature. Report makes a subtle difference between the 

preventive and prohibitive nature of law and calls for a combination of prohibitive and 

preventive law to curb ragging. This observation made by the committee needs to be 

appreciated. Later in its recommendations the committee lays down in details the various 

preventive measures to control ragging. 

This chapter also highlights the severe nature of ragging by quoting some of the reported 

cases of ragging. This draws the attention of the society that how ragging has deteriorated 

with time and highlights the inhuman nature of ragging, thus debunking the common 

myth prevalent in the society that ragging it all about fun and dance. This also highlights 

the acute criminal nature of ragging, which must be dealt with severely. In one of its 
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public meetings it came across a suggestion that warden's job should be handed over to 

the police. 

In its 4th chapter, the committee makes several important observations, in its very first 

observations the committee finds various possible nature and aspects of ragging and 

various ways in which the Human Rights abuse in the name of ragging takes place. This 

observation can be of great help in defining ragging in detail. 

A very important observation made by the committee is that a lot of ragging incident 

takes place outside the campus in 'out of campus accommodation; which is indeed true. 

Seniors find it very easy to rag their juniors in these places and get away with it very 

easily as college administration is not bothered of act of ragging taking place with its 

students outside the college premises. In its recommendation the report says that these 

hostels must be registered with the local police and the management of these hostels and 

the college administration must be made responsible to protect the freshers. 

In its chapter on observation the report says that lack of co-curricular activities is also an 

important reason for the increase of incidents of ragging. The committee makes 

recommendation for various interactive programmes between the freshers and seniors in 

the presence of college staff. 

The committee observes that in many cases the college faculty are themselves in a 

way encouraging ragging and dissuade their students from registering a complaint. The 

committee therefore suggests of setting up of anti-ragging monitoring cells at various 

levels so as to provide checks and balances at each level. 

The committee observes that the Supreme Court guidelines of 2001 were not taken 

seriously by all the stakeholders and this was a major reason that ragging still goes 

unabated. This observation debunks the popular myth that ragging has decreased sharply 

in recent times. 

In the 5th chapter of the repot the committee makes 50 odd recommendations touching 

upon various facets of ragging and tries to plug all the possible loopholes in the anti

ragging mechanism. 
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The Key Recommendations are: 193 

* Central Regulatory bodies to take ragging situation as an important factor in 

accreditation of educational institution. 

* Set up anti-ragging cells at central, state and college level. 

* 
* 
* 
* 
* 

* 

Setup of toll-free helpline for ragging victims. 

Strong law against ragging with responsibility to prove not-guilty that of perpetrator. 

NCERT, SCERT School books to include chapter on ragging. 

Psychological counseling on anti-ragging and human rights at senior secondary level. 

Colleges to organize interactive sessions between juniors and seniors in presence of 

College staff. 

Staggered entry of freshers and seniors in colleges. 

In its recommendation on undertaking the Raghavan committee suggests that the 

undertaking must be printed in both English and vernacular language and must be 

attached in. the prospectus as well. This undertaking must also give relevant information 

about ragging and must be signed by the students every year. The committee believes that 

an important advantage of this provision would be that it would definitely send a message 

both to the students and their parents that ragging is serious offence. 

An important recommendation by the committee is that ragging should be considered an 

important factor in accrediting the educational institution by central regulatory bodies 

like the MCI, AICTE, DCI etc. This would not only make the educational institutions to 

take serious steps against ragging but would also make these central regulatory bodies 

accountable. The committee made an observation that ragging indeed affects the quality 

of education. We believe that in event of ragging incidents this provision would make 

these different stakeholders accountable and would thus force them to take preventive 

measures. The committee makes an important recommendation of staggered entry of the 

freshers and senior students. We believe that since the first few days of college life is 

very important and full of apprehensions for freshers this suggestion would help the 

freshers to gel among them well, instill in them a feeling of confidence and adjust in a 

new atmosphere away from home. This will also help in preventing the formation of 

193 www.noragging.com 
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regional or caste based gt'oups in the colleges done by seniors attracting the freshers from 

their own community. 

The Committee also recommends of anonymous survey of the fresher students to verify 

that campus is indeed free,p-ttagging. So that those students who are otherwise scared of 
~,,;, 

reporting the incidents of ragging can do so in this fashion. This would also help the 

college staff to assess from the responses received from the fresher students whether any 

act of ragging is taking place in the institution. 

The committee also recommends for exemplary punishment to the perpetrators of the 

crime so as to deter the others. This strict measure would definitely have the deterring 

effect on the students prd\iided that unlike in the past, ragging laws are seriously and 

sincerely implemented by all its stakeholders. 

The committee recommendations on celebration of fresher's day, campus elections, 

setting up anti ragking cells at various levels, toll free help line number are worth 
\ 

appreciation. We hope that with new guidelines and laws as suggested in Raghavan 

Committee report, ragging will soon be a thing of the past. 
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CHAPTER: IV 

EDUCATION AND EDUCATIONAL INSTITUTIONS 

A: LEGAL OBLIGATIONS OF EDUCATIONAL INSTITUTIONS 

(i) Rights of an Educational Institution 

The right to establish and administer an educational institution comprises of the right1 : 

a) to admit students; 

b) to set up a reasonable fee structure; 

c) to constitute a governing body; 

d) to appoint staff (teaching and non-teaching); and 

e) to take action if there is dereliction of duty on the part of any of the employees. 

Where a school is run by a society I trust, there is an onus on the society or trust to 

initiate, develop and maintain a good atmosphere for academic pursuit and enable the 

school to fulfill its aims and objects, to enable the staff to provide quality, education. The 

Society I Trust are generally required to perform the following duties towards on behalf 

of the schooe: 

i) Enable the school to acquire suitable proper land, building, equipment, furniture 

and qualified staff. 

ii) Ensure that the school is run as a community service and not as a business. 

iii) Ensure that the funds accruing from the school are spent for the benefit of the 

schooL 

1 T.M.A. Pai Foundation & others v. State o[Karnataka & Others. AIR 2003, SC 355. 
2 Anita Abraham, Formation and Management of Educational Institutions Universal Law Publishing Co. 
2005,p.29 
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iv) Safeguard the autonomy of the Principal and provide him total support except 

when the Principal goes against the established and clear directions •laid down by 

the management. 

v) Exercise control over the school management committee and approve the budget I 

tuition fees and annual charges etc., for the school. 

vi) Exercise control over any capital expenditure i.e., on land and the construction of 

building, procurement of major equipments for the school. 

vii) Generate funds for the needs of the school whether it is recurring or non-

recurrmg. 

viii) Ensure that the school has the basic essential facilities such as Laboratory 

equipment, equipment for games and sports and other co-curricular activities 

Selection Committee I Departmental Promotion committees for various categories 

of staff. 

ix) Exercise powers to laydown conditions of service as per norms of CBSEI 

Government, and to approve promotion I appointment I termination of the 

employees as well as to grant special increments or rewards to the staff. 

The Society I Trust will ensure that the school is running as per the provisions of the 

Education Act I affiliation norms and shall be committed to provide quality education to 

the children and for this shall take necessary steps as per its needs. 

(ii) Powers and Duties of University 

Any University in India is normally equipped with a plethora of powers and 

corresponding duties to facilitate effective accomplishment of its primary goals of 

encouraging higher education. Thus usually a university can3
: 

3 Supra note 2 p. 30 
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• Generate and maintain resources through services such as a testing services, 

continuing education programs, national and international collaborations and 

transfer of intellectual property rights. 

~ Institute and confer degrees, diplomas, certificates and other academic 

distinctions. 

• Hold examinations and grant and confer degrees, diplomas, certificate and other 

distinctions of and on persons who have perused a course of study in the 

University; the University may also confer honorary degrees, institute 

Professorships, Readerships, Lectureships and any other teaching course required 

by the University and appoint persons to such a professorship, readership, 

lectureship. 

• Institute and award fellowships, scholarships, studentships, exhibition and prizes 

in accordance with the provisions of regulations. 

• Institute and maintain halls and hostels. 

• Supervise and control discipline ofthe students of the university. 

• Organize laboratories, libraries, museum and to provide such other equipment for 

teaching and research as is required. 

• Demand and receive prescribed fees. 

• Institute and manage printing and publication departments. 

• Create administrative, ministerial and other necessary posts and make 

appointments thereto. 

• Receive gifts, donations or benefactions from the State Government or the Central 

Government 
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(iii) Legal Duties of Educational Institutions 

Every school, college, university or organisation having a number of students enrolled 

with its organisation and staff appointed for teaching as well as workers of the non

teaching category, has' a set of legal commitments towards every individual member of 

that school, college, university by virtue of a 'legal relationship' shared by and between 

the organization and the student, staff or worker in each case. The important legal 

obligations of an educational institution would include the following4
: 

i) Duty to prohibit, discourage and penalise discrimination; 

ii) Duty to maintain Student Records and Confidentiality; 

iii) Duty to provide education and maintain prescribed standards of education; 

iv) Duty to close school on public holidays; 

v) Duty to allow leave of absence from work; 

vi) Duty to provide education and maintain education standards; 

vii) Duty to protect student's rights; 

viii) Duty to appoint staff; 

ix) Duty to provide and maintain appropriate premises; 

x) Duty of pay salary to staff and workers; 

xi) Duty to maintain documents and registers. 

Legal Obligations to prohibit discourage and penalise discrimination 

Generally, under any of the laws that cover different educational institutions an education 

institution may not exclude an otherwise qualified student with a disability from any part 

of its program or services, or otherwise discriminate against a student with a disability. 

4 Supra note 2. 

163 



Educational institutions must provide educational opportunities that are equal to, 

effective as, and appropriately integrated with the education provided to others. 5 

As part of their legal obligations, educational institutions must provide students with 

known disabilities academic adjustments to meet their non-discrimination obligations, 

including modifying how specific courses are conducted. Examinations, and other ways 

of evaluating the students, must be provided to students with disabilities that bring ensure 

that the results of the evaluation represent the student's achievement in the course, rather 

than reflecting the student's impaired skills. However, the institution does not have to 

provide an academic adjustment where it will be an undue burden or hardship, or 

fundamentally alter the nature ofthe program and services provided.6 

While the education institution may provide the aids for students with disabilities, it has 

flexibility in choosing the methods by which the aids will be supplied, and need not have 

all aids available all times as long as no student with a disability is excluded from a 

program because of the lack of an appropriate aid. The institution cannot put the burden 

of acquiring or funding auxiliary aids on the students with a disability when the student 

needs the aids to have an equal educational opportunity, for services over and above the 

legal requirement, the university may charge a fee for their provision. 

(iv) Standard for liability: 

A school will be found liable for racial discrimination of sexual harassment by its 

students if (i) a hostile environment exists in the school's programs or activities, (ii) the 

school knows or should have known of the harassment, and (iii) the school fails to take 

immediate and appropriate corrective action. 

Hostile environment I harassment defined: A hostile environment is created when 

harassing conduct is sufficiently severe, pervasive or persistent so as to interfere with or 

limit the ability of an individual to participate in or benefit from the education program, 

or to create an abusive educational environment. 

5 Supra note 2. 
6 Ibid 
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Severe, Persistent or Pervasive: 

Whether harassing conduct creates a hostile environment depends upon such factors as 

the context, nature, scope, frequency, duration and location of the incidents; the identity, 

number and relationships of the persons involved; and the age, impressionability and 

other particular characteristics and circumstances of the targeted students and students 

witnesses of the conduct. The conduct must be considered from both a subjective7 and an 

objective perspective. 

In order for a hostile environment to exist, the conduct must have limited the ability of 

a student to participate in or benefit from his or her education, or altered the condition of 

the student's educational environment. 

Notice: 

A school has notice if it actually knew or, in the exercise of reasonable care (including 

reasonably diligent inquiry) should have known about the harassment. 

Response: 

Once a school has notice of a racially or sexually hostile environment, it must take 

reasonable steps to end any harassment, prevent its recurrence, and eliminate the hostile 

environment. This must be done regardless of whether the student who has been harassed 

makes a complaint or otherwise asks school officials to intervene. The school's response 

must be tailored to address the consequences of the harassment, to the institution and the 

individual. 8 

Legal Obligation for Student Records and Confidentiality 

The main purposes for which the college holds, processes and discloses personal data rare 

for assistance in the admission process, to enable the provision of education and welfare 

7 A professor repeatedly belittles and criticizes a student with a disability in class, with the result that the 
student is so discouraged that she has great difficulty performing in class and learning. Students continually 
taunt or belittle a student with mental retardation by mocking and intimidating him so he does not 
participate in class. 

Ibid. p. 33 
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services to its students, to facilitate the administration of student accommodation, to 

provide up-to-date academic records, to assist in the administration and collection of fees 

and charges, to comply with legal and other obligations (e.g. health and safety), to 

facilitate communications and mailings, to enable the provision of references, to assist 

with fund-raising by the college and the University, for alumni activities and for research 

and achieve purposes. 

Information is provided by the applicants and students themselves (by way of application 

forms and other means) and also by third parties such as schools, local authorities and 

examination boards. 

The education institution may, from time to time, consider it necessary and 

appropriate to disclose relevant personal data about applicants and students within the 

institute to other members of staff, committees and organisations and to various external 

bodies9 including the appropriate members of staff of the University, other colleges, 

inter-collegiate bodies of staff of the University, other colleges, inter-collegiate bodies, 

other educational institutions, employers and potential employers, professional bodies, 

funding bodies, local authorities and other governmental and regulatory bodies. 

Medical records and data: 

To assist in providing healthcare and student welfare, to assist in meeting needs to 

students with disabilities, to assist with any dietary and accommodation requirements and 

to provide appropriate educational services. Any medical information provided to the 

Institution Health Advisor by or about a student, shall be held in accordance with the 

principles of medical confidentially. The student is to give explicit consent for any 

information which he I she provides to a member of staff about his I her medical 

condition to be disclosed to the Health Advisor but such personal data shall not be 

disclosed outside the Institution, except with the student's explicit consent to the proposed 

disclosure or in other circumstances required or permitted by law (for example, to protect 

9 For example, to assist in inter-collegiate and University activities, it is the college's policy to provide the 
room numbers of undergraduate students and their e-mail addresses to bonafide members of the 
University upon enquiry, but not to others· 
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the vital interests of the student or another person). The institution may inform the 

student's "emergency contact" of necessary medical information in such circumstances. 10 

Ethnic Origin: 

To assist with any dietary requirements and to identify possible sources of financial 

assistance, the institute may also process information provided by a student about his I 

her ethnic origin for the purposes of equal opportunity monitoring, but usually in an 

anonymous form, and may disclose such statistics to external bodies as required by law. 

The institute may disclose any information about a student's ethnic origin as permitted by 

law. 11 

Criminal Records: 

To protect other members of the student or staff community and the University, to 

operate a proper disciplinary procedure, to assist with the provision of references and to 

comply with any legal obligations. The institute may receive information about a 

student's criminal record or allegations of a criminal offence from the student or from 

external sources, such as the police. 12 

In terms of the requirements of law, the student gives his I her explicit consent to the 

disclosure of information about his I her criminal offences or allegations of criminal 

offences to appropriate staff within, to appropriate staff or officers of the University and 

to appropriate staff of officers of other colleges within the University. 

The college may also be obliged by law to disclose information about a student's criminal 

offences or allegations of criminal offences to other external bodies, such as the police, in 

certain circumstances. The college may also be permitted by law to disclose such 

information to other external bodies without the student's explicit consent in other 

circumstances (for example where the proposed disclosure is necessary to protect the 

vital interest of another person). 

10 Supra note 2. 
II Ibid p. 35 
12 Ibid. 
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Duty to Protect Pupil's Rights 

a) All instructional materials, including teacher's manuals, films, tapes, or other 

supplementary material which will be used in connection with any survey, 

analysis, or evaluation as part of any applicable program can be inspected by the 

parents or guardians of the children. 

b) No student shall be required, as part of any applicable program, to submit to a 

survey, analysis, or evaluation that reveals information conceming 13
-

1) political affiliations; (2) mental and psychological problems potentially 

embarrassing to the student or his family; (3) sex related behaviour; (4) illegal, anti

social, self-incriminating and demeaning behaviour; (5) legally recognized privileged or 

analogous relationships, such as those of lawyers, doctors, and religious heads, without 

the prior consent of the student (if the student is an adult), or in the case of a minor, 

without the prior written consent of the parent. 

Ragging is a menace in education institutions and the management is duty bound to 

provide for stringent punishment by way of suspension, rustication etc. of the offending 

student, warn students of the consequences of ragging, follow fair methods to deal with 

complaints of ragging and take effective action to redress the grievance of the victim and 

restore peace and security at the University. 

Duty to appoint employees 

Power of appointment includes implicitly the power to dismiss. 

Duty towards staff and service conditions includes: 

Duty to pay salary to staff 

School affiliated to the CBSE in India must pay salaries and admissible allowances to the 

staff not less than the corresponding categories to the staff not less than the corresponding 

of employees in the State Government schools or as per scales etc. prescribed by the 

13 Supra note 2. 
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Government of India. The schools outside India should pay salaries not lower than those 

of the teachers in government schools in that country or not less than the salaries and 

foreign allowances payable to KVS teachers if officially posted to that country. 

Other duties 

a) The school should have adequate teaching staff possessing the necessary qualifications 

laid down for various posts I subject teachers by the Board. 

b) The school should have well defined conditions of service as per norms of State I 

Union Territory Government and should issue letters of appointment to the employees at 

the time of joining service should also sign a contract of service 

Benefits to employees -

The school institution should provide the normal benefits and welfare measures available 

to employees i.e. Provident Fund, retirement benefits, leave travel concession, dearness 

allowance etc. 

Duty to maintain documents, records and registers includes: 

Records to Teacher 

A teacher is expected to maintain the following documents as also any other record as 

may be specified from time to time 14
:-

a) Attendance Register of the class for which he I she is the class Teacher. 

b) Personal Log Book and Class Log Book Programme of Instruction and Lesson 

Plans. 

c) Cumulative result of his class. 

d) Attendance diary of optional subjects in case of teachers teaching such optional 

subjects. 

14 Supra note 2. 
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e) Stock Register of properties held by him I her. 

f) Cumulative Record Book of the class for which he I she is a class teacher. 

g) Fee collection book of the class. 

Records of Institution 

Ideally, the institute maintains the following registers for efficient recording of important 

data. These records may be open to inspection by education inspectors: 15 

1. A register to enter the names of its students of all stages and its trainees of all 

types of training and their levels and the degree of their educational and training 

qualifications. Such register shall include the name of the student or trainee and 

his sex, nationality, date of birth, religion, address and academic level. 

2. A register of the daily attendance and absence of students and trainees. 

3. A register of the student's and trainees' performance and personal remarks. 

4. A register of all employee of the private educational or training institution, in 

which the name, sex, nationality, date of birth, address, religion, social status, 

academic qualifications, academic experience, training courses, salary and nature 

of work shall be entered. 

5. Personal files of students, trainees and all employees of the institution, which 

shall include personal documents, social status, copies of the certificate issued to 

students and trainees. 

6. A special file containing the license and other official documents issued by the 

Ministry or related to the institution. 

7. A special register of the account of the private educational or training institution 

in which all revenues, together with the sources thereof, in addition to the current 

15 Supra note 2. 
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expenditure during the academic or training year, the institution's assets and 

financial accounts, shall be entered. 

8. Audited annual final accounts that include a balance sheet and profit and loss 

account. 

9. Any other records or files that may be stipulated by the Minister of Education 

from time to time. 

Other documents usually maintained include: 

Leaving certificate received from other school, Records of student's attainments and 

examination results, Records of health and medical examination of students, Answer

books of the Annual Examination of the preceding year, Service books of school 

employe~s, Register of attendance and leave to employees, Discharge certificate received 

from teachers employed in the school, Confidential reports of teachers, Daily cash book, 

Ledger showing receipts and expenditure including separate account of term fees, Pay

bill of the employees, Fees account book, Provident Fund Account Register, Vouchers of 

all financial transactions, Register of dead stock articles of various categories, Laboratory 

and library registers, Inward and outward registers. 

Accounts 

Accounts must be maintained in form which will 16 
-

a) ensure that all money payable to the institution is properly collected; 

b) ensure that all money expended in the institution's name is properly authorized; 

c) ensure that adequate control is maintained over assets owned by the institution or 

in custody; 

d) ensure that all liabilities incurred in the institution's name are properly authorized; 

and 

16 Supra note 2. 
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e) ensure efficiency and economy of operations and avoidance of waste and 

extravagance. 

All records are usually maintained on the premises of the institution, unless otherwise 

approved by the institution authorities for the purpose of preparing or auditing books of 

accounts or records. 

B. AFFILIATION AND RECOGNITION 

The next significant dimension of educational system in India is affiliation and 

recognition of educational institutions. No educational institutions can run or survive 

unless it is recognized by the government or the appropriate authority and I or is affiliated 

to one or the other universities in the country. Recognitions or affiliation is essential for 

the meaningful exercise of the right to establish and administer educational institutions.17 

In other words, it is open to a person to establish an educational institution, admit 

students, impart education, conduct examination and award certificate to them. But there 

is no right to insist that the certificates or degrees awarded by such institutions should be 

recognized by the state. But they have right to say that the students trained by the 

institutions should be admitted to examinations conducted by the Board or by the 

Government or by any other authority, as the case may be. The institutions have to seek 

such recognition or affiliation from the appropriate agency. 

The first question in this respect arises is: what is the meaning and definition of the 

phrase affiliation and recognition? According to the Law Lexicon, 18 no school can be 

treated as a Recognised school unless it is recognized or acknowledged by the 

appropriate authority. Since, the name of the school figured in the list of Higher 

Secondary and Middle Schools in the Union Territory of Delhi prepared by the Statistical 

Branch of the Directorate of Education of the Delhi Administration, the School can not 

be treated as recognized school. The fact that the school is affiliated or recognized to the 

Central Board of Secondary Education, New Delhi is also of no consequence and can not 

17 Unni Krishnan v. State of A.P., AIR 1993 Sc. 2181 
18 T.P. Mukharjee, J., The Law Lexicon. Central Law Agency, Allahabad val. I. 1989 p. 72 
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justify the conclusion that the school is a 'recognized school'. There is a significant 

difference between 'affiliation' and recognition. 19 Whereas affiliation is meant to prepare 

and present the students for public examination, recognition of a private school I s for 

other purposes mentioned in the relevant Act and its is only when the school is if any, 

recognized by the 'appropriate authority' that it becomes amendable to other provisions 

of the said Act. Again the fact that school was in existence at the commencement of the 

Act. Can not confer on it the status of a recognized school and make it subject to the 

provision of the relevant Act and the rules made there under. To cloth it with that status, 

it is sentential that it should have been a 'recognized private school' as contemplated by 

the Act. 

The next question in this regard is; who would be the appropriate authority to grant 

recognition? In the Principal v. Presiding office/0 the Supreme Court has defined the 

term 'appropriate authority' as under (i) the case of a recognized or to be recognized by 

authority designated or sponsored by the Central Government, that authority. (ii) In the 

case of school recognized or to be recognized by the Delhi Administration, the 

Administrator or any other officer authorized by him in this behalf. (iii) In the case of a 

school recognized or to be recognized by the Municipal Corporation of Delhi that 

Corporation (iv) in the case of any other school, the Administrator or any other officer 

authorized by him in that behalf. 

From the aforesaid discussion it is clear that no school can be treated as a recognized 

school unless it is recognized or acknowledged by the 'appropriate authority'. 

The bodies which grant recognition and I or affiliation are the authorities of the state and 

thereunder these are states within the meaning of article 12 of the constitution of lndia21 

In such a situation it is obligatory in the interest of general public-upon the authority 

granting recognition or affiliation to insist upon such conditions as are appropriate to 

ensure not only education of requisite standards but also fairness and equal treatment in 

the matter of admission of students. Since recognizing or affiliating authority is the 'state' 

19 The Principal v. The Presiding Officer AIR 1978 Sc. 344. 
20 AIR 1978 SC 344. 
21 Supra note. 17 
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it is under an obligation to impose such conditions as part of its duty enjoined upon it by 

article 14 of the Constitution. It can not allow itself on its power and privileges to be used 

unfairly. The incident attaching to the main activity attach to supplemental activity as 

well. Affiliation and recognition is not, therefore, anybody to get it gratis or 

unconditionally. No government authority is justified or is entitled to grant recognition to 

affiliation without imposing such conditions. 

(i) Schools 

For School education, the regulatory authorities are the State Boards of Secondary 

Education and State Boards of Higher Secondary Education. Besides, there are two 

central Boards-the Central Board of Secondary Education (CBSE) and the Council for the 

Indian School Certification Examination (CISCE). 

In C.B.S.E. v. P. Sunil Kuma/2 The institutions whose students were to undertake the 

CBSE examination were not affiliated to the Board; hence the students were not entitled 

to appear in the examination. They were, however allowed to appear in the examination 

under the interim orders granted by the Court in contravention of the rules and 

regulations of the Board. The High Court and considered the matter on sympathetic 

grounds and had not interfered. However, discouraging this sympathy factor, the 

Supreme court held that : 

"To permit students of an unaffiliated institution to appear at the 

examination conducted by the Board under orders of the Court and then 

compel the Board to issue certificate in favour of those who have 

undertaken examination would tantamount to subversion of law and this 

Court will not be justified to sustain the orders issued by the High Court 

on misplaced sympathy in favour of the students. " 

(a) CBSE Norms for Affiliation 

The Central Board of Secondary Education has specific norms for affiliation of a school. 

22 (1998) s sec 377 
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The Board may affiliate several categories of schools all oyer India and abroad. These 

may include any school from the following23
:-

i) Government or Government aided schools; 

ii) Schools run by autonomous Organisations under the Government like Kendriya 

Vidyalaya Sangathan, Navodaya Vidyalaya Samiti, Central Tibetan Schools 

Organisation, Sainik Schools Society etc; 

iii) Schools run by Government Department directly like Defence, Railways etc. 

iv) Schools managed directly by Public Sector Undertakings or by reputed societies 

for Public Sector Undertakings under the financial control of such Public Sector 

Undertakings or by Societies formed by such Undertakings. 

v) Private, unaided schools established by Societies registered under the Societies 

Registration Act, 1860 of the Government of India or under Acts of the State 

Governments as educational, charitable or religious societies having non

proprietary character or by Trusts. 

An educational institution in India or outside India which fulfills the essential 

conditions prescribed for consideration of affiliation can apply to the Board for apply to 

the Board for affiliation. 24 

Category-A (i) The school should have formal recognition by the State Government and 

its application should be forwarded by the State government or there should be a No 

Objection Certificate to the effect that the State Government has no objection to the 

affiliation of the school with the CBSE .... 

(II)Land: The school I society must have about two acres of land and a building 

constructed on a part of the land and proper playgrounds on the remaining land. In 

metropolitan cities with a population exceeding 25 lacs, the land should not be 

less than one acre with adequate building and arrangement with other institution I 

23 Supra note 2 p. 218. 
24 Ibid. p. 219 

175 



organization for imparting physical and health education and for conducting 

games, to the satisfaction of the Board. 25 
..•.•• 

iii) In case the school I society has recently acquired the land and has not been able to 

complete the construction of school building, at least it should have constructed a 

part of the building and a part of the school have functionally shifted to it, though 

the rest of the classes might be running in a rented building or a building already 

constructed by it on a small plot.. ... 26 

iv) The Trust or Society I Management running the school should be of non-

proprietary character. ..... .. 

v) The school should have well qualified staff as per the norms ofthe Board ..... 

vi) The school in India must pay salaries and admissible allowances to the staff not 

less than the corresponding categories of employees in the State Government · 

school or as per scales etc. prescribed by the Government of India The schools 

outside India should pay salaries not lower than those of the teachers in 

government schools in that country or not less than the salaries and foreign 

allowances payable to KVS teachers if officially posted to that country. A 

certificate to this effect should be obtained from the Indian Diplomatic Mission. 

Category-B- A school can also be considered for grant of affiliation provided it: 

(a) has been recognized by the Education Department or whose application has been 

forwarded by it .......... 

(b) satisfies all the other conditions of Affiliation Bye-laws". 

The trend in the matter of recognitions is, generally, to adopt a libral attitude. In the 

North Coorg Higher Education Society v. State of Karnataka, 27 where the Kamataka 

High Court held that in cases where an institution which is accorded temporary 

25 Supra note 2. 
26 Ibid 
27 AIR I 996 Kant 30 I. 
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recognition and that institution continue to fulfil the conditions of recognition 

continuously for a period of five years, it is the duty of the authority not to linger the 

permanent recognition thereof but to grant is permanent recognition. This power of 

function is not discretionary, but than it becomes mandatory, in cases where this 

conditions is fulfilled in the matter of grant of permanent recognition. Therefore, if the 

petitioner's institution which have been granted recognition in the year 1982-83 and its 

recognition has been renewed year after year, if it, for a continuous period of five years 

had been found to have fulfilled the necessary conditions of recognitions and aid on 

efficient lines then in that case it would be entitled to grant of recognition on permanent 

basis. But this is for authorities to consider and to pass suitable order in the regards. 

More so, the court28 referred rule 1329 of the Karnataka Grant in Aid Code for 

primary schools for admission or recognition of new school. 

Rule 18 (ii) further provides that - the Department of it discretion grant temporary 

recognition for a period not exceeding one year even when certain conditions are not 

. fulfilled, such temporary recognition may be renewed only if they satisfy all the 

conditions of recognition and aid on efficient lines, otherwise the recognition shall be 

withdrawn. If an institution which is accorded temporary recognition continues to fulfil 

the conditions of recognition, continuously for a period of five years, it may be 

recognized on a permanent basis. 

Thus, it is submitted that for establishment, affiliation or recognition any school or 

college requires certain formalities to be complied with. N the absence of such 

compliance with the statutory requirements, no organization or institution can get 

permission for establishment and running of any school or college. 

28 Ibid. p. 304 
29 Rule 13 of the said code reads as under" 13 General conditions of Recognition -Educational Institution 
may be admitted for purposes of recognition by the Department provided they satisfy the department with 
regards to-
(i) Need for private school in the locality. (ii) Adequacy of accommodation provided; (iii) Adequacy of 
equipment and furniture (iv) Agreement to follow departmental rules as regards syllabus and text books (v) 
Number of teachers and their qualification (vi) financial Resources of the Institutions. (vii) Confirming all 
the rules set fourth in this code. (viii) Presenting public for the examination conducted by the Department. 
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(ii) Colleges 

Recognition or affiliation is essential not only for primary and secondary schools but 

also for colleges. However, a citizen on a person has a right to establish an educational 

institution, the said right does not carry with it the right to recognition or the right to 

affiliation. In regards to recognition or affiliation the state or the university deserves right 

to impose such conditions as they think appropriate in the interest of fairness, merit 

maintenance of standard of education and so on. The institutions obtaining recognition or 

affiliation will be bound by such conditions and any departure there from renders the 

recognition or affiliation liable to be withdrawn. 

Even if the government or the university does not expressly impose such a 

conditions it is implicit by virtue of the fact that in such a situation the activity of the 

private educational institutions is liable to be termed as 'state action'. The fact that these 

institutions perform an important public functions coupled with the fact that their activity 

is closely inter-twined with governmental activity. Characterises their action as 'State 

action'. At the minimum the requirement would be to act fairly in the matter of admission 

of students and probably in the matter of recruitment and treatment of its employees as 

well. These institutions are further30 bound not to charge any fee amount over and above 

what is charged in similar governmental institutions. If they need finances, they must find 

them through donations of with the help of religious or charitable organizations. They can 

not also say that they will first collect capitation fees and with that money, they will 

establish an institution. At the worst, only the bare running charges can be charged from 

the students. The capital cost can not be charged from them. 

To promote higher education and regulate educational bodies such as colleges and 

universities the Parliament, in 1956 enacted an Act.31 Section 12 of the Act empowers the 

commission, to take in consultation with the universities and other concerned bodies, all 

such steps as it may think fit for the promotion and co-ordination of university education 

and for the determination and maintenance of standards of teaching, examination and 

30 Unni Krishnan v State of A. P. AIR 1993 SC 2178, p. 2228 
31 University Grants Commission Act, I 956. 
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research in the universities. 'Affiliation' of a college included its recognition by a 

University.32 

Here below are a few statutory bodies which are empowered to recognize, de

recognise specified qualifications pursuant to higher study or institutions of such higher 

learning or advice upon the same issue. 

(a) University Grants Commission 

University Grants Commission is empowered to determine and maintain struidards of 

teaching, examination and research in universities, allocate and disburse grants to 

university and colleges. Section 22(1) of the UGC Act states that the right of conferring 

or granting degrees shall be exercised only by a University established or incorporated by 

or under section 3 or an institution specially empowered by an Act of Parliament to 

confer or grant degrees. 

(b) Association of Indian Universities33 

The IAU looks into assisting universities in obtaining recognition for their degrees, 

diplomas and examinations from other Indian and foreign universities establishing 

equivalence of degrees by Indian and foreign universities. The AIU is part of the Board 

of Assessment for Educational qualifications which determines recognition of academic 

and professional qualifications (except health and medicine related subjects) for 

employment in Central Government posts and services. The IAU has undertaken the task 

of granting equivalence of degrees awarded in India by foreign educational institutions 

which have business arrangement with Indian institutions 

(c) All India Council for Technical Education (AICTE)34 

The main statutory functions of the AICTE include: 1. Proper planning and coordinated 

development of the technical education system, 2. Promotion or qualitative improvement 

32 "Affiliation" together with its grammatical variations, includes in relation to a college, recognition on 
(of) such colleges association of such with, and admission of such college to the privileges of a 
university." 

33 www.aiuweb.org 
34 

Act no. 52 of 1987 
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of technical education in relation to planned qualitative growth, and 3. Regulation and 

proper maintenance of norms and standards in the technical education system. In specific 

terms, ACITE is responsible for granting approval for establishing new technical 

institutions, introduction or courses and programmes in these institutions and fixing the 

capacity of each course. 

At present the AICTE jurisdiction extends technical education covering Diploma 

and undergraduate programme in hotel management and catering technology, diploma 

courses in applied arts and crafts, post-graduate degree courses in management (MBA or 

two-year post-graduate diploma) and Post-graduate degree in computer application 

(MCA). Only those institutions which have completed ten years from the date of 

establishment with the approval of the AICTE to offer undergraduate courses are entitled 

to introduce post-graduate degree courses. AICTE has set up the National Board of 

Accreditation (NBA) to periodically conduct evaluation of engineering and technical 

institutions and programmes offered by them and assign accreditation rank. 

(d) The Bar Council of India 

The BCI was constituted under the Advocates Act, 1961. The Bar Council is duty 

bound to promote legal education and to lay down its standards in consultation with the 

Universities in India imparting such education and the State Bar Councils. One of its 

main functions is to recognize universities whose degree in law shall be a qualification 

for enrolment as an advocate and for that purpose to visit and inspect universities. 

The Bar Council 35 of India stipulates certain provisions for affiliation of law colleges in 

various States of India. In terms of the BCI Rules a Law College which sets out to obtain 

approval of affiliation must have in its teaching staff in its first year a whole time 

Principal and at least two other whole time teachers and by the time it opens its third 

year, it must have two more whole time teachers. 

As per Rule 17(1) no college is allowed to impart instruction in a course of study in law 

for enrolment as an advocate unless its affiliation has been approved by the Bar Council 

35 Supra note 2. p 223. 
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of India. Further Rule 17(2) does not consider an existing law college to be competent to 

impart instruction in a course of study in law for enrolment as an advocate if they 

continuance of its affiliation is disapproved by the Bar Council of India. Rule 18 

mandates that the law college affiliation process be subjected to a detailed inspection by a 

Committed by the Bar Council of India. Rule 18 mandates that the law college affiliation 

process by the Bar Council of India for this purpose. Section 18 reads as under: 

The Bar Council of India shall cause a law college affiliated or sought to be affiliated 

to a University to be inspected by a Committee to be appointed by it for the purpose 

when: 

a an application for approval of affiliation of a new college is received by it or it 

suo motu decides in order to ensure that the standards of Legal Education laid 

down by it are being complied with ... 

b 

c. The College and I or the University concerned shall furnish all the information to 

the Committee of inspection and the Bar Council of India as and when required, 

and shall co-operate with them in every possible manner in the conduct of 

inspection. 

d. ( 1) The Inspection team before recommending approval of affiliation to a new law 

college should, inter alia, make a specific recommendation as to why such a law 

college is proposed to be started keeping in view the total number of existing Law 

Colleges in the place I area in particular and the State in general.. ... 

The inspection team will also keep in view the appropriate population of the area 

where the College is proposed to be started, number of Law Colleges along with 

the total number of students therein, number of degree colleges as well as junior 

Colleges in the area in particular and the State in general.. ... 

g) If the Legal Education Committee is satisfied that the standards of Legal 

Education and I or the rules for affiliation or continuance of affiliation provided 
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for in these rules by the Bar Council of India are not complied with and I or that 

the courses of study, teaching and I or examination are not such as to secure to 

persons undergoing legal education, the knowledge and training requisite for the 

competent practice of law, the Legal Education Committee shall recommend to 

the Bar Council of India, the approval/disapproval of affiliation or continuance of 

affiliation as the case may be .... 

i) If the Council is of the opinion that affiliation of a college whose affiliation has 

already been approved be disapproved, the Council shall give notice of the 

proposed action to the Principal of the college and the Registrar of the University 

to show cause ... 

k) University Law Department I Constituent and affiliated law colleges to which the 

Bar Council of India has already accorded approval of affiliation shall submit to 

the Bar Council of India an annual return in the form prescribed (as per schedule 

IV) by the bar Council of India at the end of its annual academic failing which the 

approval of affiliation accorded shall be liable to be withdrawn/cancelled .... 

The Rules disallow a law college seeking affiliation (or seeking permission for starting 

out) from applying afresh till the expiry of the next academic session or one calendar year 

whichever is later from the date of refusal. 

(e) Council of Architecture36 

The Council of Architecture prescribes the minimum standards of architecture education 

for granting recognized qualifications by colleges or institutions. The Council is 

empowered to inspect any college or institution where architectural courses are 

conducted for recommending to the Central Government recognition of architectural 

qualification granted by the college. 

36 The Architects Act 1972. 
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(f) Central Council of Indian Medicine37 

The CCIM is a statutory body constituted under the Indian Medicine Central Council Act, 

1970. While prescribing the minimum standards of education for courses in Indian 

Systems of Medicine, viz., Ayurveda, Siddha and Unani, the CCIM also advises the 

Central Government in matters relating to recognition to medical qualification of Indian 

Medicine. 

(g) Dental Council of India38 

The DCI has been constituted under the Dentists Act, 1948 with the power to recognize 

the Dental qualifications (BDS/ MDS) and to regulate dental education, dental profession 

and dental ethics. Clinical practice can be undertaken only by dentists who have qualified 

from recognized dental college and are registered with the State Dental Councils. 

(h) Indian Medical Council 

Apart from maintaining the Medical Register for India and prescribing the minimum 

standards of medical education, the Medical Council performs all the important task of 

granting recognition to medical college and institutions and degrees and diploma awarded 

by them. 

Section 1 OB of the Medical Council Act, 195639 does not recognize the medical 

qualifications granted to a medical student, or medical qualifications granted on the basis 

of any higher course of study or training by a medical college which was established with 

no previous permission of the Central Government. Even an unauthorized increase in 

admission capacity without previous permission of the Central Government can lead to 

non-recognition of medical qualifications of the students of the medical college. Section 

II states that the medical qualifications granted by any University or medical institution 

in India, which are mentioned in the First Schedule, are recognized medical qualifications 

for the purpose of Act. 

37 Act No. 48 of 1970 
38 Act No. 16 of 1948. 
39 Act no. I 02 of 1956. 
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(i) National Council for Teacher Education4
G 

Teacher education colleges are required to obtain recognition from NCTE. Introduction 

of new courses also needs the prior approval of the NCTE. The universities may accord 

affiliation only to colleges that have been granted recognition by the NCTE. Persons 

obtaining qualifications from unrecognized colleges are not eligible for appointments in 

Central and State Governrnent institutions, universities, colleges, schools or other 

educational bodies aided by the governrnents. 

(j) Pharmacy Council of lndia41 

Any institution which offers pharmacy course must apply to the Pharmacy Council for its 

approval. The Council can withdraw this recognition subsequently if it is found that the 

institution is unable to maintain the prescribed standards. The Council is the appropriate 

authority to approve pharmacy qualification granted in other countries. 

(k) Veterinary Council oflndia42 

The VCI has the power to seek information from the recognized institutions for 

recommendation to the Central Governrnent for recognition of the qualifications granted 

by them and to recommend to the Central Government the derecognition, if the courses 

of study and examinations are not in conformity with regulations made under the Act or 

fall short of the standards required, or the infrastructural facilities do not conform to the 

standards prescribed by the Council. 

The next question arises whether there is similarity between an educational institution 

and a university and the power of the governrnent to recognize the degrees conferred by 

an institution. The answer was given by the Supreme Court inS. Azzez Basha v. Union of 

India. 43The court said, "what distinguishes a university from any other educational 

institution is that a university grants degrees of its own while other educational institution 

40 Act no. 73 of 1993. 
41 Act no. 8 of 1948 
42 Act No. 52 of 1984. 
43 AIR 1968 SC 662. 
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can not. It is the granting of degrees by a university which distinguishes it from the 

ordinary run of educational institutions.,. 

Though anyone may establish an institution for imparting education, the said 

institution can not seek recognition or affiliation as a matter of right44 No institutions can 

purport to confer degree, because, that is specicially prohibited by see 22 (1) ofthe UGC 

Act 1956. Thus statutory bar can not be circumvented by holding out by an institution, 

that it is affiliated to a foreign University. What it can not do directly can not also be 

done by dubious method or indirectly. Conferment of degrees in India is regulated45 by 

this central Act. Creation of university is left to the law making bodies, like the 

Parliament and the state legislature. A foreign university can not be "an university 

established by law" in India. 

In Govt. of A.P. v. J.B. Educational Society Hyderabad. 46 the factual matrix of the case 

in the appeal was that respondents petitioners and applied, after fulfilling the terms and 

conditions laid down under the provisions of the central Act and State Act for 

establishment Engineering Colleges and imparting education in different disciplines or 

courses. Though approval was granted for the Academic 1997-98 by All India Council 

for Technical Education as per the norms and standards; but the state government 

exercising its powers under state Act did not grant permission. The High Court of Andhra 

Pradesh held that the state government has no power to refuse on withhold permission for 

establishments any private Engineering Colleges as per the state government's policy 

after the council approval. 

The court referred47 section 21 of the A.P. Education (Amendment) Act 1987 

which deals with grant and withdrawal of recognition of institution. It provides that the 

competent may by order in writing grant recognition to an educational institution 

permitted to be established under section 20 subject to such conditions as may be 

prescribed as regard to the accommodation equipment, appointment of teaching staff and 

44 Bhartiya Veterinary Edu.society Bangalore v. State AIR 1988 Kant, 293. 
45 Ibid p. 295. 
46 AIR 1998 A.P 400. 
47 Ibid p. 409 
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so on. It further provides that if any local authority on other private education institution 

fails to fulfil all or any of the condition of recognition or commit any of the other 

irregularities its recognition may be withdrawn. 

In Arpan Gupta v. Board of Governors of Regional Engineering College Kurukshetra48 

where an interesting question arose before the court that can a student insist that the 

college where he is studying must remain affiliated to a particular university, to which the 

college was affiliated at the time of his admission or is it permissible by a legislative fiat 

to change the affiliation of the college from one university to another university. The 

court speaking through R.S. Mongia J. Held that no student has a right that the college 

where he is studying must remain affiliated to the same university to which it was 

affiliated at the time of his admission and during the duration of the entire course, it can 

not be affiliated to some other university. The legislature can always pass an Act 

changing the affiliation of an existing college from one university to another. It can not 

be said that the existing college could insist that they must remain affiliated to the 

university continuously. 

In the commissioner and secretary to Govt. Higher Education Dept. v. Jaya Gokul 

Education Trust. 49 The petitioner made an application for affiliation to the Mahatma 

Gandhi University, which there upon deputed a team for inspection team recommended 

to the university that the petitioner has sufficient infrastructure to start the course during 

the academic year 1995-96 itself. The petitioner also made an application dated 24-6-

1995 to the government to accord sanction to start courses during the academic year 

1995-96 itself. It is on this application the government, passed impugned order dated 16-

8-1996 regretting its inability to accord sanction, sought for. The learned judge quashed 

the said order, passed by the government refusing to accord sanction for the 

establishment of the Kerala Engineering College to the petitioner and directed the 

respondent to consider the application of the petitioner for affiliation. 

48 AIR 1997 P&H p. 6I 
49 AIR I 998 Ker. I 67 
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The next question is whether affiliation and recognition is a fundamental right to the 

citizen. The court negativated the answer in St. Xaviers College v. State of Gujrar0 and 

held uniformly by all the nine learned judged that there is no fundamental right to 

affiliation of any colleges Ray C.J. Stated that "this has been the consistent view of this 

court." 

In Sri Teja Educational Society v.A.P. State council of Higher Education. 51 The court 

held that the permission granted to an institution to start a college cannot be challenged 

by another college on the ground that it would create an unhealthy competition. The court 

rightly observed that when the educational needs are assessed by an expert body, it is not 

proper for the court to sit in appeal over the recommendation. 

Some decisions reveal a lack of clarity on the part of courts in properly defining the role 

of the university vis-a-vis professional bodies and the government. For instance in 

Aarupadaiveedu Medical College v. Pondichery University52 when the university refused 

to grant affiliation to a medical college on the ground that the petitioner had applied at the 

fag end of the academic year, the court held that reason unsustainable in law. It appears 

from the judgment that the court was under a mistaken notion that once the Medical 

Council of India and the central government have granted their permission, the university 

has no power to refuse affiliation. One fails to understand how a court of law can make 

such a frivolous statement as "the University is also one of the agencies constituted by 

the MCI".53 

However, in Gopinath Panda v. State of Orissa54 The Orissa High Court held that where 

the authority extended temporary recognition granted for one session only to avoid 

litigation the institution cannot compel the authority to grant permanent recognition only 

because at an earlier point of time, temporary recognition was granted. 

50 AIR 1975 SC 1389 
51 AIR 200'2 A.P. 357 
52 AIR 2002 Mad. 366 
53 Ibid p. 370 
54 AIR 2000. Ori. 17 
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More importantly in R.S. Hedge v. Registrar R. G. University of Health Sciences55 the 

court held that when an applicant for an affiliation withdrew the application later and 

claimed refund of Rs. 100,000. - paid as deposit, the university refused to refund the 

amount because the rules clearly provided that no refund will be allowed after the 

application had been sent to the state government for consideration. Since in this case the 

application had already been forwarded to the state government that court held that the 

applicant was not entitled to refund. 

Establishment of an educational institution without any sanction from government or 

affiliation by the university, admitting students and then present it as fait accompli is a 

trick being played by educational managements. Sometimes they succeed in getting 

everything ratified, or at least in getting approval by one of the agencies involved in the 

process. St. Mark, NTR GMKN and MR B.Ed. College v. Government of AP56 tells such 

a partially successful story. Without sanction from the government and affiliation by the 

university, the college admitted students. Naturally the university refused to admit the 

students of the college to the university examinations; but an interim order of the court 

came to their rescue and the university had to admit the students to the examination. The 

government, under direction from the court, granted permission to start the college. Later 

the college obtained recognition of the National council for Teacher Education (NCTE). 

In the meanwhile the government passed an order withdrawing the permission granted. 

The question to be decided was whether the government was competent to withdraw the 

permission after the NCTE has granted recognition. The court held that the government's 

power to grant to withdraw permission is not at all the affected by the recognition granted 

byNCTE. 

The decision of the Supreme Court in Dental Council of India v. Sub hart KKB Charitable 

Trusr7 raise the important question of limits of judicial intervention in academic matters. 

When the inspection committee, the central government and the Dental Coun~il of India 

are of the opinion that the college should have an intake of only 60 students, is it proper 

for the court to increase the number of sets of 1 00? The high court permitted the college 

55 AIR 2003 Kant 22 
56 AIR 2001 A.P. 433 
57 

AIR 2001 SC 2151 
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100 students and when the decision was challenged by the Dental Council the Supreme 

Court upheld the decision of the high court. One feels that such decisions be better left to 

the sound judgment of expert bodies, rather than the courts." 

(Ill) Minority Institutions 

It is celebrated principle of modern constitutional democracy that when the government is 

ruled by a majority and the societies are divided on the basis of some militant factors than 

the minorities need special protection. This principle mainly aimed at protecting the 

social discrimination in the west. In India after independence there were different classes 

and communities divided not only on factors of race and castes but also on the factors of 

religion and language. It was great problem to protect such vast and complex minorities. 

In this context the constitution adopted the provision of special treatment to the special 

classes under the equality principles. It was thought that to protect the minorities is 

concomitant to the protection of their languages scripts and culture. Therefore, the special 

provision of Cultural and Educational right were needed under articles 2958 and 3059 of 

the constitution. On the one hand it declares rights of the minority to protect their 

languages scripts and culture, on the other hand it curtails the absolute domain of 

minority in the interest of the masses. 

It further, gives the right to establish and administer the educational institutions of the 

minorities depending upon the factors of language and religion. The right of minorities 

depending upon three factors i.e. languages, scripts and culture are protected in other 

respect, but the rights of educational institutions has been given only to the minorities 

depending upon two factors i.e., language and religion. Particular religious communities 

are linguistic minority who have been recognized as the minority in one state in respect 

of the whole population of that state may be a majority in other states and therefore can 

not claim right of the minority in later state. 

Another significant issue in respect of minority is that such educational institutions 

have right of 'affiliation' 'recognition' and 'financial aid' from the government. The 

58 Article 29 Constitutions of India. 
59 Article 30 Constitutions of India. 
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affiliation and recognition depend upon the fulfillment of certain conditions and 

availability of state funds. In this sense, there is not fundamental right to receive 

recognition and affiliation. 

The most complex problem with regard to the minority institution is the extent of 

autonomy and independence of such institution in the matter of administration and the 

scope of governmental role in the name of affiliation and recognition. The courts all 

along made an attempt to strike a balance between the above conflicting areas. This issue 

was thoroughly considered by the Supreme Court in St. Xaviers College Society v. State 

of Gujaral0 where a Bench Consisting of nine judge were called upon to consider the 

scope and ambit of taking regulatory measures vis-a-vis the fundamental right guaranteed 

under constitution of India wherein it was held that minority has right to impart general 

education but there is no fundamental right to affiliation of minorities educational 

institutions. Chief Justice Ray, concurring with the view ofPalekar, J. expressed the view 

that there was no fundamental right of education institutions to be affiliated to a 

University. When a minority institutions applies to the university to be affiliated and its 

choice to participate in the system of general educational and courses, instructions 

prescribed by that university it must be agreed to follow the uniform course of study. 

Another significant development took place in State of T.N. v. St. Joseph Teachers 

Training Instituti1 where the court opined that, under article 30 of the constitutions, 

minorities based on religion or language have fundamental freedom to establish 

educational institutions of their own choice, but the state has right to prescribe regulatory 

provisions for ensuring educational excellence. Minority institutions which do not seek a 

recognition are free to function according to their own choice, but if such an institution 

seek recognition from the state, it has to comply with the prescribed conditions for 

granting recognition, and in that event the minority institution has to follow prescribed 

syllabus for examination, courses of study and other allied matters. These conditions are 

necessary to be followed to ensure efficiency and educational standard in minority 

institutions. 

60 AIR 1974 SC I 389 
61 (1991) 3 sec 87 
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However, the whole provisions of affiliation and recognition was reviewed by the 

Supreme Court in Managing Board of Mili Talimi Mission v. State of Bihar62 where the 

appellant started a Teaching Training College named as the Milli Talimi Missions. In 

1977 the college applied to the university for affiliation and recognition. The University 

authorities inspected the college and recommended for granting affiliation. The 

Government Granted affiliation for three sessions. Thereafter, the college applied, for 

permanent affiliation which was rejected. The High Court quashed this order of refusal 

and directed the state to dispose of the application for permanent recognition. In 1982 the 

Education Commission also made a recommendation for grant of affiliation to the 

appellant college. Despite this no action was taken by the government and the appellant 

had to file another writ petition in the High Court in 1983 which was dismissed. The 

appellant filed appeal before the Supreme Court which directed the government to grant 

affiliation could not be granted namely, absence of fulltime teachers, recognized school 

attached to it, running college during evening hours making it impracticable for 

practicable classes, absence of full time teachers, recognized school attached to it, running 

college during evening hours making it impracticable for practicable classes, absecure of 

building, libraries and laboratories. 

The court held that refusal to grant affiliation on purely illusory ground without 

considering the recommendations of the Education Commission, and the university 

authorities was violative of Article 30 and hence, liable to be set aside. The court directed 

the government to grant to grant affiliation to the college in the circumstances of the case. 

However, it agreed that there is no fundamental right to claim affiliation. Although the 

state on university can lay down reasonable conditions for maintaining the excellence of 

standard of education and insist on courses of study to be followed by institutions before 

they could be considered for affiliation, but refusal of affiliation on terms and conditions 

or situation which practicably denies the progress and autonomy of the institution is 

violative of Article 30 as it's direct consequence would be to destroy the very existence 

of the institution for the protection of which Article 30 was inserted in the constitution63
• 

62 < 1984 )4 sec soo 
63 J.N. Pandey, Constitutional Law of India, Central Agency, Allahabad, 1997, p. 224. 
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Another important development was made by the Orissa High Court in Berhampur 

Diocesan Catholic School Managing Committee v. State of Orissa. 64 Here the Court 

found that the school was established by minority community based on religion. It 

follows that the founders of the school or their nominees have the right to administer and 

manage the school. The educational authorities have no right to encroach upon the 

fundamental right of the founders or their nominees by constituting or reconstituting the 

Managing Committee of the school. The trust and faith of the minority in the manner of 

managing the school should be respected. The state has no authorities to interfere with 

the institution. To permit the indulgence would thereby destroy the enshrined right 

guaranted under the Constitution. 

(a) What does minority mean? 

The word 'minority' has not been defined in the Constitution. Though, this word occurs 

in the marginal note to Article 29 it does not occur in the text. The U.N. sub-commissions 

on prevention of discrimination and Protection of Minorities has defined 'minority' (by 

an inclusive definition) as under:65 

(i) the term 'minority' includes only those non-document groups in a population, 

which passes and wish to preserve stable ethic, religious or linguistic traditions or 

characteristics markedly different from those of the rest of the population; 

(ii) Such minorities should properly include a number of person sufficient by 

themselves to preserve such traditions or characteristics; and 

(iii) Such minorities must be loyal to the State of which they are nationals. 

Recently in TMA Pai Foundation v State of Karnataka66 the Supreme Court has stated the 

meaning and content of minorities as follows: 

64 AIR I993, Ori. 93 
65 Swarupama Chaturvedi, Right to Educate and Be Educated Under Indian Constitution, IBR, Vol. XXX 
(4) 2003, p. 557 
66 AIR 2003 SC 355 
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"Linguistic and religious minorities are covered by the expression 

'minority' under Art. 30 of the Constitution. Since reorganization of the 

States in India has been on linguistic lines, therefore, for the purpose of 

determining the minority, the unit will be the State and not the whole of 

India. Thus, religious and linguistic minorities, who have been put at par 

tin Art. 30 have to be considered state wise. " 

Art. 15(4) provides special provisions for the weaker sections. It is a constitutional 

obligation of the State to promote educational and economic interests of the weaker 

sections of the people and in particular of the scheduled castes and the scheduled tribes. 

Some of the measures adopted by the state to fulfill the obligation were declared 

unconstitutional by the Supreme Court in view of the provisions of the fundamental 

rights.67 Hence, Parliament amended the Constitution and inserted a new clause (4) in 

Art. 15. This clause runs as follows: 

"Nothing in this Article or in clause (2) of Article 29 shall prevent the State from 

making special provision for the advancement of any socially and educationally 

backward classes of citizens or for the scheduled castes and the scheduled tribes;"68 

(b) Right to Management 

The expression, establishment and management of educational institutions, is of very 

wide amplitude. The establishment and administration of educational institutions by 

various communities; minorities majorities or by charitable and religious associations, 

societies or other bodies corporate or otherwise, will include several activities. These may 

be grouped as under: 

(a) Management of the institution, e.g. enrolment of members of the society or 

association under whose agencies the educational institution is to run, constitution of 

managing committee or managing body or council, meeting of the managing committee, 

election or nomination or other mode of constitution of the members of the managing 

67 State of Madras v. S.C. Dorairajan. AIR 1951 SC 226. 
68 Added by Constitution (First Amendment) Act 1951. 
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committee and all other allied matters; (b) collection of funds, such as by obtaining 

grants, donations and all other ways and means by which funds may be raised for running 

the institution; (c) construction or expansion of buildings and accessories thereto, the 

naming of the institutions, providing amenities to students and other staff, providing 

classrooms, furniture, library, workshop, laboratories and equipment thereof; (d) framing 

of regular curriculum, subjects to be taught, framing of syllabus, courses, degrees and 

diploma's imparting of any special instructions, religious or otherwise, observance of 

certain prayers or rituals, observing certain special holidays, celebrating certain special 

religious or other functions, prescribing dresses for the students and teachers, giving 

moral and religious instructions, granting of scholarship on the basis of merit or religious 

persuasion, imparting of physical training or organizing NCC and the like, regulating 

discipline, decorum, etc. in the institution and laying down standards of education; and 

(e) appointing of teaching and other staff, their service conditions, promotion, seniority, 

disciplinary action, such as dismissal, removal or reduction in rank. 69 

In re Kerala Education Bi/(0 the Supreme Court's obiter observations that the right 

of management and administration granted to the minorities under Article 30 (1) was an 

absolute right had been followed literally in other cases. In reference to management of 

minority educational institutions, Ray, CJ, in St. Xaviers observed. "Autonomy in 

administration means right to administer effectively and to manage and conduct the 

affairs of the institution. The distinction is between a restriction on the right of 

administration and a regulation prescribing the manner of administration. The choice in 

the personnel of management is a part of administration.71 Earlier, in State of Kerala v. 

Very Rev. Mother Provincial, Hidayatullah72
, CJ, observed: 

Administration means management of the affairs of the institution. This 

management must be free of control so that the founders or their nominees 

can mould the institution as they think fit, and in accordance with their 

ideas of how the interest of the community in general and the institution in 

69 Paras. Diwan, Right to Autonomy of Minority Educational institutions. JBCI, Vol. 9 (3), 1982, p. 502 
70 

( 1959) SCR 1995 
71 Supra note 60, p. 1399 
72 AIR 1971 SC 2082 
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particular will be best served. No part of this management can be taken 

away and vested in another body without an encroachment upon the 

guaranteed right, though the standards of education are not part of 

management. 

From these observations it appears that the courts take the view that the minority's right 

to manage their institutions is absolute or near absolute. The only concession that has 

been made is that the right to choose the personnel of the governing body in certain 

circumstances may come under the regulator power of the State. 

In Gandhi Faiz-e-am College v. University of Agra73 the Supreme Court, upholding the 

statues of the Agra University ordinance which laid down that no private college would 

be accorded recognition unless its governing body included the principal and the senior

most teacher, observed that the statute was facilitative, promotional and calculated to 

improve the tone and temper of the administration of an educational institution. Denying 

to the minority any absolute right to constitute the governing body, Krishna Iyer, J, 

observed: 

For some regulations may impinge marginally upon the composition of the 

administrative organ though manifestly meant to save the institution from 
74 mismanagement. 

In Gandhi-Faiz-e-am case, the imposition on the governmg body was that of the 

'insiders' of the governing body or management council has not received approval. It 

appears that the courts have treated the right to choose the governing body almost is an 

absolute right. In Rev. Bishop S.K. Patro v. State of Biha/5 the order of the Government 

for inclusion of three of its nominees on the governing body of the church missionary 

society higher secondary school, a minority institution, was resisted by the church 

mission society on the plea that Article 30 guaranteed the minorities the fundamental 

right to administer their educational institutions the way they thought fit and proper. The 

73 AIR 1975 SC 1821 
74 Ibid p.l825 
75 AIR 1970 SC 259 
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Supreme Court (without much reasoning) held that the order of the government was an 

interference in management of the minority institution. In State Of Kerela v. Rev Mother 

Provincia/
76 

certain provisions of Kerela University Act, 1969 vested regulating powers 

of the minority college in the vice-chancellor and the syndicate of the university. The Act 

provided for the constitution of a governing body of the college as consisting of 11 

members, and of managing council consisting of 21 members. The act laid down that the 

II members of the governing body should be (i) the principal of the private college, (ii) 

the manager of the private college, (iii) a nominee of the university, (iv) a nominee of the 

Government, (v) an elected representative of the permanent teachers of the college, and 

(vi-xi) not more than six persons nominated by the corporate management of the 

minority. Similarly, the Act provided for the composition of the managing council. This 

was considered to be an interference in the minority's right of management. 

Similar questions arose in DAV College v. State of Punjab77
, and in St. Xaviers College v. 

State of Gujara/8 in the former case the statutes framed under the Guru Nanak Dev 

University Act, I969, required a college applying for affiliation to have a regularly 

constituted governing body consisting of not more than 20 members of which there 

should be two representatives of the university and the principal as ex-officio member. 

The governing body was required to be approved by the senate of the university. P. 

Jagamohan Reddy, J (Who delivered the judgment of the court), held that these 

provisions "decidedly interfered with the right of management' of the minority 

educational institution. In St. Xaviers case the Gujrat University Act 1949-73 laid down 

that the sensitive of the university nominated by the vice-chancellor, one representative 

of teachers, one of non-teaching staff and one of students. Once again, it was held that the 

provision interfered with the right of management by the minority of its educational 

institution. St. Xaviers case would have passed in line with the four other cases reviewed 

here but for the vehemence of certain observations made by Mathew, J (for himself and 

Chandrachud, J). Adverting to the well - laid proposition that the fundamental right 

under Article 30 was absolute and the only regulations that might validly apply to 

76 AIR 1970 SC 2079 
77 AIR 1971 SC 1737 
78 Supra note 60 
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minority institutions were those which related to "the excellence of educational 

institutions in respect oftheir educational standards," the learned judge observed: 

The parents have the right to determine to which school or college their 

children should be sent for education ... The fundamental postulate of 

personal liberty excludes any power of the State to standardize and 

socialize its children by ff!rcing them to attend public schools only ... 

There can be no surrender of constitutional protection of rights of 

minorities to popular will masquerading as the common pattern of 

education. 79 

It would appear that the general observation made by Das CJ, in re Kerala Education 

Bill, that "the right to administer cannot obviously include the right to maladminister, and 

the minorities cannot surely ask for aid or recognition for an educational institution run 

by them in unhealthy surroundings, without any competent teachers, possessing any 

sem80balance of qualification, and which does not maintain even a fair standard of 

teaching or which teaches matter sub-service of the welfare of the scholars has more or 

less become redundant, though generality has been repeated in Rev. Sidhrajbhai when it 

was said that "regulation made in true interests of efficiency of instruction, discipline, 

health, sanitation, morality, public order and the like may undoubtedly be imposed." 

After reviewing most of the Supreme Course decisions, except Gandhi Faiz-e-am 

College, the majority judgment in St. Xavier's case has been approved by the Supreme 

Court in Lilly Kurian and All Saints High School. 

(c) Right to Select Teachers 

It appears that our courts have consistently (and, it is submitted unfortunately) maintained 

that the minority educational institutions have absolute right of appointment, removal, 

dismissal, termination of services or reduction in rank of teaching and non-teaching staff 

of the educational institutions. The Kerala High Court considered this question in Aldo 

79 Supra note 78 

so AIR 1965 Ker.75 
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Maria Petroni v. E.E. Kesavan80
(a). In this case the school concerned was under the 

management of the Jesuit fathers of the Roman Catholic Mission at Calicut. The staff 

consisted of members of the society of Jesuit and other qualified teachers and pundits. 

The school management, by passing the seniority of a teacher, appointed a junior teacher 

as the headmaster of the school. The former was not a member of Jesuit society. On the 

representation made by the superseded teacher, the Director Public Instruction, following 

the Kerala Education Rules, 1959, which provided that promotion to headmaster should 

ordinarily be according to seniority, accepted the representation and ordered that the 

superseded teacher should be appointed as headmaster. This was challenged by the 

school management on the plea that management on the plea that management of the 

school was their exclusive right and no interference could be made. The full bench of the 

Kerala High Court upholding the contention observed: 

The right to choose the headmaster was perhaps the most important facet 

of the right to administer the school and we must hold that imposition of 

any trammel thereon except to the extent of prescribing the requisite 

qualifications and experience, cannot but be considered as violation of the 

right guaranteed by Article 30(1) of the Constitution. To hold otherwise 

will be to make the right a teasing illusion, a promise to unreality. 81 

These words (in parenthesis) have been repeated by the Supreme Court in its later 

decisions. The full bench placed reliance on re Kerala Education Bill and Sidharjbhai. In 

rev. Father Prost V. State of Bihar, 82Section 48 of the Bihar University Act 1960 laid 

down that in cases of minority educational institutions, dismissal, removal, termination of 

service or reduction in rank of teachers had to be made with the approval of the 

University Service Commission and the syndicate of the university. In view of this, the 

only matter to be decided by the Supreme Court was whether St. Xaviers College was a 

minority institution so as to come within the purview of Section 48B. The Supreme Court 

gave a declaration that it was a minority institution but nonetheless added that the right to 

Article 30(1) was an absolute right. 

so(aJ AIR 1963 SC 825 
81 lbid.p.77 
82 AIR !969 SC 465 
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In State of Kerala v. Very Rev. Mother Provincial83
, Section 56 of the Kerala University 

Act, 1969, which regulated conditions of service of the teachers of private colleges was 

challenged. Section 56(2) laid down that no teacher of a private college could be 

dismissed, removed, or reduced in rank by the governing body or managing council 

without the previous sanction of the vice-chancellor or placed under suspension by either 

of the body for a continuous period exceeding 15 days without such previous sanction. 

Section 56(4) provided that a teacher against whom disciplinary action was taken shall 

have a right of appeal to the syndicate of the university, and the syndicate shall have 

power to order reinstatement of the teachers in case of wrongful removal or dismissal and 

to order such other remedial measures as it deemed fit, and the minority educational 

institution was bound to comply with the order. The Supreme Court held that these 

provisions clearly took away the disciplinary power from the governing body and the 

managing council and conferred it on the university, and thereby enabled political parties 

to interfere in the management of the minority institutions, and robbed the founders of the 

institutions of the right which the Constitution guaranteed to them. The same view was 

held in DAV College case where the Guru Nanak Dev University Act,l969,required the 

approval of the vice-chancellor to all staff appointments. In St. Xaviers case, several 

provisions of the Gujarat University Act relating to termination of services of the staffs 

were challenged. These provisions were (i) the vice chancellor was given the power to 

veto the action of a college in awarding any punishment to members of the college (ii) the 

management was required to give reasonable opportunity of showing cause against a 

penalty proposed on a member of the college staff, and (iii) any dispute relating to service 

conditions between the governing body and a member of the college staff should be 

resolved by arbitration (one arbitrator to the appointed by the staff member concerned, 

another by the governing body and umpire by the vice-chancellor). Of these only (ii) was 

held valid as permissive regulatory measure, and others were struck down. As to the (i), 

the court observed that the power of the management to terminate the services of the staff 

was based on the relationship between the employer and the employee and any 

curtailment of the right of the management to dismiss its employee would be bad. 

Mathew, J observed that "to require that for terminating the services of a teacher after an 

83 AIR 1970 SC 2079 
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inquiry has been conducted, the management should have the approval of an outside 

agency like the vice-chancellor or of his nominee would be an abridgement of its right to 

administer the educational institutions." As to (iii), the court observed that this would 

introduce an area of litigious controversy inside the minority institutions and would affect 

the disciplinary control of the government body over its members. The governing body 

has its domestic jurisdiction. This jurisdiction would be displaced and a new jurisdiction 

would be created. 

In this case the court also held that the minority institutions had the right to impart 

teaching in their institutions by their own teachers. The Kerala University Act laid down 

that an employee of an affiliated college against whom disciplinary action was taken 

could appeal to the vice-chancellor. The Supreme Court holding the law void observed 

that the conferring of a right of appeal on an outside authority like the vice-chancellor 

took away the disciplinary power of the minority educational institution. The vice

chancellor had the power to veto its disciplinary control. The State might regulate the 

exercise of the right of administration, the Court observed, but it had no power to impose 

any restriction which was destructive of the right. The court further observed that 

conferment of the power of appeal on the vice-chancellor was not only a grave 

encroachment on the institutional's right to enforce and ensure discipline in its 

administrative affairs but it was uncanalised and unguided in the sense that no restriction 

was placed on it. 

The views expressed by the majority in St. Xaviers and Lilly Kurian have been 

reaffirmed by the majority opinion in All Saints High School v. Government of Andhra 

Pradesh'84 In this case a bunch of writ petitions were filed by some minority educational 

institutions challenging the validity of several provisions of the Andhra Pradesh 

Recognized Private Educational Institutions Control Act 1975, on the ground that these 

were violative of Article 30(1) (Mainly section 3(1), 3(2), 3(3) (a), 3(3) (b), 4(5), 6 and 7 

of the Act were challenged). Sub-Section (1) of Section 3 laid down that no teacher 

employed in any private educational institution (whether run by minority or majority 

84AJR 1980SC 1042 
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community) could be dismissed, suspended, or reduced in rank nor could his appointment 

be otherwise terminated except with the prior approval ofthe competent authority. 

Proviso to Sub-Section (1) of Section3 provided that in the absence of approval of 

competent authority, the teacher affected by any order of the management would be 

deemed to be in the service. Sub-Section (2) of section 3 laid down that the proposal to 

dismiss, etc. was to be communicated to the competent authority and the authority "shall 

approve of the proposal" only if it was satisfied that there were adequate and reasonable 

grounds for the proposal. Sub-Section (3) (a) of Section 3 required that no teacher could 

be placed under suspension except when an enquiry into the gross misconduct of such 

teacher was contemplated. Sub-Section(3) (b) of Section 3 provided that suspension of a 

teacher could remain in force only for a period of two months and in case no enquiry was 

contemplated during that period , the teacher would be deemed to have been reinstated. 

The competent authority was also authorised to extend the period of suspension by two 

months if in its opinion the inquiry could not be completed within the initial period of 

two months due to reasons directly attributable to the teacher .Section 4 laid down that 

any teacher , who was dismissed , removed from service or reduced in rank or whose 

services were otherwise terminated or whose pay or allowances or any of the conditions 

of service were altered or interrupted to his disadvantage , could prefer an appeal to such 

authority or officer that might be prescribed .Section 6 laid doWn that retrenchment of 

teachers could be made only with the prior approval of the competent authority .. Section 

7 related to the payment of salaries and allowances and laid down that the salaries and 

allowances were to be paid to the teachers before "such date of every month and in such 

manner and by or through such authority, officers, or person, as may be prescribed. These 

provisions have been quoted, as it is now, common knowledge that on these matters 

where is a gross abuse of power in many privately managed institutions, whether run by 

majority or minority community. Following earlier decisions of the Supreme Court the 

majority opinion of the Supreme Court held these provisions void so far as they related to 

minority run educational institutions. This, it is submitted, obviously, implies that these 

provisions are valid so far as the majority run educational institutions are concerned 
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The case was decided by a bench of three judges, Y.V. Chandrachud, CJ, S. Murtaza 

Fazal Ali, J and P.S. Kailasam, J. All the three judges have written three different 

judgments and the same two judges do not hold all the aforesaid provisions of the Act as 

ultra-virus. Holding Sub-Section (1) and (2) of Section 3, invalid Chandrachud, CJ 

observed, "The object of the Act and the reasons that led to its passing are laudable but 

the Act, in its application to minority institutions, has to take care that it does not violate 

the fundamental right of the minorities under Article 30(1)."85 P.S. Kailasam, J, on the 

contrary, held these provisions valid. He said that if these provisions were held to be 

invalid "it will result in considerable mischief and would result in depriving the 

protection that is available to the poor teachers regarding their security of service."86 Fazl 

Ali, J, also held these provisions invalid.87 

Chandrachud, CJ, and Kailasam J upheld the validity of Sub-section (3) and (4) of 

Section 3. In the words of the former, these provisions contained but an elementary 

guarantee of freedom from arbitrariness to the teachers. These were regulatory in 

character since they neither denied to the management the right to proceed against an 

erring teacher nor indeed did they place an unreasonable restraint on its power do 

so.88Kailasam J also gave the same reasoning.89 But Fazal Ali J, on the other hand, held 

them as violative of Article 30(1), as, he felt, these made "serious inroad on the internal 

autonomy of the institutions."90 Sections 4 and 5 were held invalid by all three judges, 

though for different reasons. Chandrachud CJ held that these sections were too widely 

worded and though the right of appeal was given to the management91
• Fazal Ali J also 

took the same view. 92 Kailasam J held these sections void on the short ground that no 

right of appeal was given to management. Section 6 was held valid by Chandrachud CJ, 

and Kailasam, J., The former observed: "It is difficult to share the view that retrenchment 

of teachers is purely the domestic affair of minority institutions and that the decision of 

85 Supra note 84 
86 Ibid .p.1085 
87 Ibid .p. I 064 
88 Ibid .p.l 051 
89 Ibid .p. I 085 
90 Ibid .p. 1070 
91 Ibid .p. I 05 I 
92 Ibid .p. 1070 
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the management in matters of retrenchment of teachers was beyond the scope of statutory 

interference by reason of article 30(1). Section aimed at affording a minimal guarantee of 

security of tenure of teachers by eschewing the passing of malajide orders in the grab of 

retrenchment." Kailasam J held the Section valid on the ground that it was of regulatory 

nature. Fazl Ali, J., on the other hand, was of the view that the Section was invalid as; he 

felt, it was an interference in the autonomy of the minority institution and the power 

conferred by the section was uncanalised and unguided. Section 7 was held valid by all 

the three judges as they felt that the provision was merely regulatory.93 

In the result in the majority view Sub-Section 3(a), 3(b) of Section 3 and Sections 6 and 7 

were held valid and sub-Sections (1) and (2) of Section 3 and Sections 4 and 5 were held 

void. It is submitted that All Saints High School, in a sense, shows a departure from the 

majority decisions in St. Xaviers and Lilly Kurian. 

In our submission two streams of thought are discernible from re Kerala Education 

Bill to the All Saints High School, but in the words of Krishna lyer, J, it is difficult to 

discern as to where the court drew the delicate line between unconstitutional conditions 

and constitutional regulations.94The majority view in the aforesaid cases had relied on the 

observation of Das. CJ that Article 30 granted a near-absolute right on the minority 

educational institutions. The other stream of thought also flows from the observations of 

Das, CJ that the right to administer could not include the right to maladminister and that 

the State had power to prescribe reasonable regulations for the minority educational 

institutions.95 

In Sidhrajbhai, 96 it was argued that public or national interest could be a test of 

reasonableness of the State's power of regulation, but this test was rejected, though Shah, 

J, added. "Regulations made in the true interest of efficiency of instruction, discipline, 

health, sanitation, morality and public order and the like may undoubtedly be imposed. 

Such regulations are not restrictions on the substance of the right which is guaranteed to 

93 Ibid .pp. 1052 .1 087 
94 AIR 1975 SC 1821 
95 AIR 1958 SC 982 
96 AIR 1963 SC 540 
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secure the proper functioning of the institution in matters of education." The majority in 

St. Xavier/7 also rejected public or national interest as a test of reasonableness of 

regulations. Mathew, J, observed in most categorical terms. "The question whether a 

regulation is in the general interest of public has no relevance, if it does not advance the 

excellence of the institution as a vehicle of general secular education." But Dwivedi and 

Khanna, JJ, in their dissenting judgments, gave an effective answer to this line of 

arguments. The former observed that "a regulation prescribing curriculum and syllabus 

may not necessarily be calculated to improve the excellence of a particular minority 

educational institution. Left to itself a minority educational institution may opt for a 

higher standard of instruction than the one prescribed by the State in its curriculum or 

syllabus. The State prescribed by the State in its curriculum and syllabus much from the 

point of view of excellence of instruction as from the point of view of having uniform 

standard of instruction."98 Similarly, Khanna, J said. "it is, therefore, as much in the 

interest of the minorities as that of the majority to ensure that the protection to minority 

institutions is not used as a cloak for doing something which is subversive of national 

interests."99 The learned judge further observed: 

"It is, in my opinion, permissible to make regulations for ensuring the 

regular payment of salaries before a particular date of the month. 

Regulations may provide that the funds of the institution should be spent 

for the purposes of or for the betterment of the institution and not for 

extraneous purposes. " 

Even Mathew, J, conceded: 

No right, however, absolute, can be free from regulation. 

Hidayatullah, CJ, in State of Kerala v Very Rev. Mother Provincial100observed that the 

standards of education were not part of management. These standards concerned the body 

politic and were dictated by considerations of advancement of the country and its people. 

97 Supra note 60 
98 Ibid .p. 1466 
99 Ibid .p .1422 
100 (1971)1 SCR 734 
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The right of the State to regulate education, educational standards and allied matters 

could not be denied. The minority institutions could not be allowed to fall below the 

standards of excellence expected of educational institutions or under the guise of 

exclusive right of management to decline to follow the general pattern. While 

management must be left with them, they might be compelled to keep pace with others 

It would appear that the tenor of most of the judgement of the Supreme Court judges 

is that the minority educational institutions are not free from the regulatory power of the 

state. Krishna lyer, J in Gandhi Faize-e-am College101 observed: "Hands-off 

administration altogether is a tall call today; but handcuff managements into uniformity is 

also not the correct rule. A benignly regulated liberty which neither abridges nor 

exaggerates autonomy but promotes better performance is the right construction of the 

constitutional provision. Such an approach enables the fundamental right meaningfully to 

fulfil its tryst with the minorities' destiny in a pluralist polity. That is the authentic voice 

of Indian democracy.. . The constitutional estate of the minorities should not be 

encroached upon, neither allowed to be neglected nor maladministered". Even Fazal Ali, 

J in All Saints High schoo/102 said that it was open to the government or the university to 

frame rules and regulations governing the conditions of service of teachers in order to 

secure their tenure of service and to appoint a high authority armed with sufficient 

guidance to see that the said rules were not violated or the members of the staff were not 

arbitrarily treated or innocently victimized. In such a case the purpose was not to interfere 

with the internal administration or autonomy of the institution but it was merely to 

improve the excellence and efficiency of the education because 

a really good education could be received only if the tone and temper of 

the teachers were so framed as to make them teach the students with 

devotion and dedication and put them above all controversy. 

It is submitted that words in italics are the crux of the matter. But the Supreme Court 

has failed to protect all the interests of the teachers working in the minority educational 

institution. 

101 Supra note 73 .p.l824 
102 AIR 1980 SC.p.l 064 
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Thus, it appears that the Supreme Court has upheld the following regulations in respect of 

minority teaching institutions. 

i) Regulations prescribing qualifications of teaching and non-teaching staff; 

ii) Regulations requiring the minority educational institutions to appoint teachers 

pnly from the panels prepared by the State or university authorities. 

iii) Regulations regarding pay and pay scales and mode or payment or salaries to 

teaching and non-teaching staff. 

iv) Regulations requiring compliance with provisions of natural justice before 

terminating the service of teachers either as a penal measure of otherwise. 

But the Supreme Court has struck down the following regulatory provisions in their 

application to minority institutions. 

a) Regulations requiring the governing bodies to have outsiders and representatives 

of teachers and students on the management committees. 

b) Regulations laying down that the management should seek prior approval of the. 

Government or the university regarding the appointment of teachers. 

c) Regulations requiring the prior approval of State or university authorities m 

matters of dismissal, removal or reduction in rank or other disciplinary action 

against teachers. 

Recently, the decision of the 11 judge bench of the Supreme Court in T.MA. Pai 

Foundation case103 the largest bench ever constituted to hear the case after Kesavananda 

Bharati case of 1973 - is an attempt in this very direction of deciding the matter 

authoritatively. This decision has been acclaimed by the national press as a "landmark 

judgment", because the Supreme Court by a majority of 6:5 is stated to have told the 

government: "To keep off admissions to MEis. "104 

103 Supra note 66 
104 Minorities Educational Institutions Case 
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Although the decision of the Supreme Court in ME!s case is said to be given by a 

majority of 6:5, and yet its cumulative reading reveals that there are no clear-cut 

dissenting opinions on all the questions raised. At best, there are only deviations -

invariably smooth and rarely sharp, because all the propounders of the separate opinions 

end up by saying: "Subject to what have been stated above, I concur with the judgment of 

Hon'ble Chief Justice." For this reason, the opinion of Kirpal, CJI, for himself and the 

group of five judges may be called the 'majority block opinion' as distinguished from 

'majority opinion' simpliciter. And their opinion is 'the law' within the meaning of 

article 141, irrespective of the of the fact whether other judges writing separate opinions 

concur or not with their opinion. However, deviations, whether smooth or sharp, are 

significant, and are taken as reference points for the purpose or analysis and evaluation 

within the ambience of the Constitution. 105 

The basic concern is to explore and find out how to determine the constitutional ambit of 

minorities' right to 'establish and administer educational institutions of their choice' 

under article 30(1) of the Constitution. The right to 'establish and administer', prima 

facie, includes all such elements as the right to determine the complexion of courses, the 

right to admit students, the right to determine student's fee structure, the right to engage, 

teachers, the right to employ administrative staff, and, for that matter, the right to do all 

the things that are needed to run an educational institution. So long as these things are 

done by observing the modicum of social order, there seems to be full freedom. However, 

the moment recognition I affiliation is sought in respect of such educational institutions, 

with or without aid, from the state, the issue becomes of wider import. Then it needs to be 

considered whether the complexion of minorities' right to management is in anyway 

affected. And, if so, to what extent? 

The bulk of questions formulated and answered by the Supreme Court in ME!s 

case105(a)centre around this issue. In order to receive and recognize the responses of the 

Supreme Court in perspective, it would only be fair first to take note of the questions that 

have been responded specifically. Those questions are: 

105 Virendera Kumar ,Minority Right To Run Educational Institutions: T.M.A .Pai Foundation in 
perspective ,JILI,vol.45 No.2 2003,p.2001 
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a) What is the meaning and content of the expression 'minorities' in Article 30 of 

the Constitution oflndia?106 

b) 'To what extent can professional education be treated as a matter coming under 

minorities' right under Article 30?107 

c) 'Whether the admission of students to minority educational institution, whether 

aided or unaided, can be regulated by the state government or by the university to 

which the institution is affiliated?108 

d) 'Whether the minorities' rights to establish and administer educational institutions 

of their choice will include the procedure and method of admission and selection 

of student?109 

e) 'Whether the minority institutions' right of admission of students and to lay down 

procedure and method of admission, if any, would be affected in any way by the 

receipt of state aid? 110 

f) 'Whether the statutory provisions which regulate the facets of administrations like 

control over educational agencies, control over governing bodies, conditions of 

affiliation including recognition I withdrawal thereof, and appointment of staff, 

employees, teachers and principles including their service condition and 

regulation of fees, etc. would interfere with the right to administration of 

minorities? 111 

g) 'Whether the ratio laid down by this Court in the St. Stephen's case is correct? If 

no, what order?' 

lOS(a)supra note 60 
106 Ibid. 
107 Ibid. 
108 Ibid. 
109 Ibid. 
110 Ibid. 
Ill Ibid 
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h) 'Whether the decision of this Court in Unni Krishnan J.P. v State of 

A.P. 112(except where it holds that primary education is a fundamental right) and 

the scheme framed there under require reconsideration I modification, and if yes, 

what?' 113 

i) 'Whether the non-minorities have the right to establish and administer educational 

institution under Articles 26 and 29(1) read with articles 14 and 15 (1) in the same 

manner and to the same extent as minority institutions? 114 

j) 'What is the meaning of the expression 'education' and 'educational institution' 

in various provisions of the Constitution? Is the right to establish and administer 

educational institutions guaranteed under the Constitutions?115 

From the bare perusal of these questions, it is evident that there is lot of overlapping of 

the pivotal points particularly in relation to the right to private bodies including 

minorities to establish and administer educational institutions. Accordingly, for avoiding 

repetition and sharpening the focus of the critique, the author wishes to identify the 

responses of the majority block opinion led by Kirpal, CJI on the following counts in this 

section: 

A. Right to admission to unaided schools and undergraduate colleges. 

Since the scope of merit-based selection in such institutions is practically nil, the 

concerned state or the university cannot regulate the admission of students "except 

providing the qualifications and minimum conditions of eligibility in the interest of 

academic standards."116 

B. Minorities' right to run unaided professional institutions 

112 (1993) I SCC645 
113 Supra note 60 
114 Ibid. 
115 Ibid 
116 Supra note 60 
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117 Ibid 
118 Ibid 
119 Ibid 
120 Ibid 
121 Ibid. 
122 Ibid. 
123 Ibid. 

i) Minority educational institutions may have their own procedure and 

method of admission. Such a procedure and method, however, "should not 

tantamount to maladministration."117 

ii) So long as the admission to such institutions is "fair" and on a "transparent 

basis," and the merit is "adequately taken care," the state government or 

the university is not entitled to interfere with the minorities' right to admit 

students. 118 

iii) At best there could be only "regulatory measures for ensuring educational 

standards and maintaining excellence thereof." 119 

iv) "The condition of recognition as well as the conditions of affiliation to a 

university of board have to be complied with."120 

v) In the matter of day-to-day management, "like the appointment to staff, 

teaching and non-teaching, and administrative control over them the 

management should have the freedom and there should not be any external 

controlling agency." 121 

vi) For the selection of teaching staff and for taking disciplinary action, "a 

rational procedure" has to be evolved by the management itself. 122 

vii) For redressing the grievances of employees, in case of punishment or 

termination from service, there is a need to evolve appropriate tribunals, 

and till then, the tribunals could be presided over by the judicial officer of 

the rank of district judge. 123 
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viii) The state or other controlling authorities could always prescribe the 

minimum qualification, experience and other conditions bearing on the 

merit of an individual or a principal of any educational institution. 124 

ix) Fee to be charged cannot be regulated by the state or affiliating university, 

but no institution should charge capitation fee. 125 

C. Minorities right to run aided educational institutions professional and non

professional 

i) An aided minority educational institution (MET) would be "entitled to have the 

right of admission of students belonging to the minority group and at the same 

time would be required to admit a reasonable extent of non-minority students, so 

that the rights under Article 30(1) are not substantially impaired and further the 

citizens' rights under Article 29(2) are not infringed. 126 

ii) The reasonable extent would vary from the types of the institution, the courses of 

education for which the admission is being sought, and other factors like 

population and educational needs ofminorities. 127 

iii) The concerned state government has to notify the percentage of the non-minority 

students to be admitted in the light of the factors as stated in the preceding 

paragraph. 128 

iv) "Observance of inter-se merit amongst the applicants belonging to the minority 

group could be ensured."129 

v) In addition to the stipulations regarding aided non-professional minority 

educational institutions (MEis), in the case of aided professional MEis "it can 

124 Ibid. 
125 Ibid. 
126 Ibid 
127 Ibid 
128 Ibid in this respect, the response of Kirpal, CJI to Q. 8, wherein the basic ratio laid down by the 

Supreme Court in St. Stephen's case has been upheld as correct, ID at 76 
129 Ibid 
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also be stipulated that passing of the common entrance test held by the state 

agency is necessary to seek admission." 130 

vi) "As regards non-minority students who are eligible to seek admission for the 

remaining seats, admission should normally be on the basis of the common 

entrance test held by the state agency followed by counseling wherever it 

exists."131 

vii) In the case of MEis, "it will be permissible for the government or the University 

to provide that consideration would be shown to the weaker sections of the 

society. " 132 

viii) Regulations governing service conditions of teaching and other staff for whom aid 

is provided by the state can be framed, but without interfering with the overall 

administrative control of the management over the staff. 133 

ix) For redressing grievances of employees who are subjected to punishment or 

termination from service, appropriate tribunals could be constituted, and till then, 

such tribunals could be presided over by a judicial officer of the rank of district 

judge, as in the case of unaided ME!s. 134 

Thus, the March of law from Re Kerala Education Bill, to Islamic Academy does 

definitely reflect that the issue of Education - Rights of Minority Educational Institutions 

always remains to be a controversial issue. The eleven- Judge Bench of the Apex Court in 

TMA Pai Foundation also could not put an end to this unending problem. 

C. GRANTS- IN -AID: 

The next significant question is that can a person ask from the state to establish 

educational institutions, to provide financial aid or support to the institution? The right to 

130 Supra note 60 
131 Ibid 
132 Ibid 
133 Ibid 
134 Ibid 
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education means that a person has a right to call upon the state to provide all reasonable 

educational facilities to him with in the limits of its economic capacity and 

development. 135 

The Andhra Pradesh Education Act136 1982 deals with 'grant-in-aid' Chapter VIII 

(sections 42 to 47). Section 42 states that the Government shall, within the limits of its 

economic capacity, set apart a sum of money annually for being given as grant-in-aid to 

local authority and private institutions recognized for the aforesaid purpose. Section 43 

deals with the authorities which may sanction the grant, (section 44 has been omitted in 

1983), section 45 deals with the manner of submitting applications for sanction of grant 

and the conditions to be fulfilled on such sanction. Sub-clause (1) of section 46 gives 

power to Government to withhold, reduce or withdraw grant, notwithstanding anything in 

the Chapter, on inquiry, (i) on the ground of non-availability of funds or (ii) because of 

the conduct and efficiency and the financial condition of such institution. 

"Section 46 - Power of Government to withhold, reduce or withdraw grant:-

(1) Notwithstanding anything in this Chapter, the Government may after such enquiry 

as they may deem fit, withhold, reduce or withdraw any grant payable to an 

educational institution having regard to the funds at the disposal of the 

Government or the conduct and efficiency and the financial condition of such 

institution, after giving an opportunity to the manager of the institution concerned 

of making a representation against such withholding reduction or withdrawal. 

(2) Without prejudice to the generally of the provisions of sub-section (1) or any 

other provision of this Act, the Government may, after such enquiry as they may 

deem fit, withhold, reduce or withdraw any grant payable to any educational 

institution if the manger of the institution concerned. 

(i) fails to fulfil of any the conditions of grant; 

135 B.P. Dwivedi, The Changing Dimension ofPeasonal Liberty in India, Wadhwa and Co. Allahabad, 
1998,p.205 
136 Act 1 of 1982 
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(ii) denies admission to any citizen on grounds only of religion, race, caste, 

language or any of them; 

(iii) allows any employee of the institution to take part in any agitation 

intended to bring or attempt to bring into hatred or or contempt, or 

intended to excite or attempt to excite disaffection towards, the 

Government established by law in India; 

(iv) directly or indirectly encourages any propaganda or practice of wounding 

the religious feelings of any class of citizens of India or insulting the 

religion or the religious beliefs of that class; 

(v) is guilty of falsification of registers, of misuse of funds for purposes other 

than those for which they are collected; 

(vi) fails to remedy within such reasonable time as may be specified by the 

competent authority, the defects in the maintenance of accounts pointed 

out by the auditors; or 

(vii) fails to restore, within the time specified by the competent authority, an 

employee whose services have been wrongfully dispensed with or fails to 

pay him any arrears of salary or other benefits when directed to do so by 

the competent authority. 

(3) Subject to the other provisions of this Act, every order passed under this section 

shall be final and shall not be questioned in any court of law. 137 

(i) UGC Act on Grant in aid 

In exercise of the power conferred by Section 25, read with Section 12-B of the 

University grants commission education has made the following rules on the matter of 

receiving grant in aid by the institutions. Section 2 of the Rules of 1975, 138runs 

137 Supra note 136 
138 The University Grants Commission (Fitness of Institutions for Grants) Rules, 1975. Notification No. 
F9-59/74- U2 (B) dated 24th June 1975. 
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Fitness for grant:- No institution to which these rules apply shall be declared to be fit to 

receive grants from the Central Government, the Commission or any other organization 

receiving any fund from the Central Government unless the Commission is satisfied that 

the institution; 

(i) Provides instruction upto a Bachelor's degree or upto a post graduate degree only 

or provides instructions for a diploma course of duration of not less than one 

academic year and for which the minimum qualification for admission is a 

Bachelor's degree; 

(ii) is registered as a society under the Societies Registration Act, 1860 (21 of 1860) 

or is a body corporate established or incorporated under a Central Act, a 

provincial Act or a State Act, for the time being in force or is a Trust with 

Trustees being appointed and vested with legal powers and duties; and 

(iii) is permanently affiliated to a University which has been declared fit under section 

12-B of the University Grants Commission Act, 1956 (3 of 1956) for receiving 

grants. 

Similarly, to receive the grants by the University, Section 2 of the rules of 1974139 laid 

down certain provisions. The section runs as 

Fitness for Grant:-

No University to which these rules apply shall be declared to be fit to receive grants from 

the Central Government; the University Grants Commission or any other organization 

receiving any funds from the Central Government, unless the Commission is satisfied 

that-

(i) the University is a University established or incorporated by or under a Central 

Act; or 

139 The University Grants Commission (Fitness of Certain Universities for Grants) Rules, 1974 
Notification No. F9-2/74-U2 dated 9th September 1974. 
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(ii) in the case of any other University, the establishment of the University is justified 

on one or more of the following grounds, namely; 

(a) inadequacy of the facilities for higher education and research in the area in 

which the University is situated and in inability of the existing University 

or Universities of the State concerned to provide for such facilities either 

in its or their existing faculties or schools or by the establishment of post 

graduate centres or campuses. 

(b) the University has or shall have some special features or new programme 

and activities which will augment the existing academic resources in the 

country. 

(c) the University has or shall have programmes for the upliftment of 

backward areas or removal of regional imbalances. 

(iii) the law under which the University is established contains a provision for the 

establishment of a Planning Board or Committee consisting of eminent 

educationists to indicate the lines on which the University shall develop. 

(iv) in the law under which the university established, due weight has been given to 

the recommendations made by; 

(a) the Education Commission (1964-66) constituted by the resolution of the 

Government of India; 

(b) the Committee on the Governance of Universities appointed by the 

Commission; and 

(c) the Committees of Panels appointed by the Commission during the last ten 

years; 

(v) the University is not merely an affiliating University but a multi-faculty 

University having adequate facilities for teaching and research in a number of 

subjects; 
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(vi) the University has powers to provide instruction through correspondence courses 

and to declare a college, department, centre or campus as an autonomous college, 

department, centre or campus, respectively; 

(vii) every teaching department, centre, discipline in the University has a provision for 

a minimum staff of one Professor, two Readers and an adequate number of 

Lecturers along with the necessary supporting staff; 

(viii) adequate machinery for the health residence and welfare for the students has 

either been provided in, or resources are being made available for the purpose to 

the University; 

(ix) the University has been provided with adequate facilities in respect of building, 

equipment, books, library, hostel and staff quarters, excluding colleges library or 

institutions affiliated or admitted to its privileges, whose aggregate value is not 

less than Rs.2 crores along with the developed land or the State Government is 

prepared to give an assurance to the Commission that a minimum amount of Rs. 2 

crores shall be made available to the University during the initial period of five 

years for the provision of the above mentioned facilities in addition to the 

developed land. 

There is no constitutional right to receive state and outside Article 337. Grant in 

aid could not be considered a constitutional imperative. The problem relating to receive 

grant in aid has drew the attention of the judiciary and the court while considering 

economic capacity of the state has settled the matter as and when it was approached. 

The court in Ramchandra Tandi140
, directed the government to grant recognition 

and to provide financial assistance to the deaf and dumb section of physically 

handicapped schools. The court in this case did not take the plea of financial capacity but 

focused the attention that the court had not jurisdiction to intertain the suit. The court held 

that the effort should be madefor rehabilitation of disabled persons, more particularly 

children, so that new dimension can be given to their life to make it more meaningful. 

140 Ram Chandra Tandi v. State AIR 1994 Ori. 228 
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As regards its jurisdiction, the court said. 

It is said that justice is blind, but judges are not blind to the plight 

of the people. They are not deaf and dumb. They can hear the ·unspoken 

words of misery of the deaf and dumb boys, who needs protection. Their 

hands are not paralysed. If the court fails to wipe out tears from the eyes 

of those who deserve it, it would be handicapped. 141 

The court further held that the state has a paramount duty to look after the welfare 

of children and more so in the case of handicapped children. 

Subsequently, the Karnataka High Court in North Coorg Higher Education 

Society v State, 142 held that grant in aid can not be refused on ground that institution had 

given undertaking at time of starting of the institution that it will never claim any grant at 

any time the court was of the opinion that grant in aid may be granted by the government 

keeping in view the various circumstances, provisions of grant-in-aid, code and its 

exchequer. But the grant could not be refused on the ground that the institution had given 

undertaking that it will never claim any grant at the time when it started the institutions. 

Because such an undertaking may be said to be an undertaking against the rules on one 

hand and on the other hand it may be the result of mental cohesion to the effect that 

person applying for recognition may be thinking that if he does not give such an 

undertaking, his institution will never get recognition and therefore such an undertaking 

can not be said to be act of free mind. 143 

Similarly in RR Trivedi Education Trust v. State ofGujarat144 the claim for grant

in-aid was sustained because the refusal was on wrong grounds. A higher secondary 

school which was established in 1976 started science classes in 1991. The government 

refused grant-in-aid, treating it as a school started in 1991. It was held that the school was 

entitled to receive grant-in-aid under the grants-in-aid code. Similarly in Anjuman 

141 Supra note 140 
142 AIR 1996 Kant. 30 I 
143 Ibid p. 302 
144 AIR 2003 Guj. 240 
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Education Trust v. State ofGujarat145 the claim for grants-in-aid was not allowed by the 

court because permission to start the school was given by the government on a specific 

understanding that the management will not ask for any grant. The fact that some schools 

which had given a similar undertaking been given grants by government was not 

considered relevant and sufficient to entitle the petitioner for grant-in-aid. 

There is no constitutional right to receive State and outside Art 337. But if, the 

State does in fact, grant aid to educational institutions, it cannot impose, upon the right to 

receive such aid, such conditions as would virtually deprive the members of a religious or 

linguistic community oftheir right under Art 30 (1). 146 

In re Kerala Education Bil/147
, the Supreme Court had said that the fundamental 

right given to all minorities under Art 30(1) to establish and administer educational 

institutions of their choice does not vitiate against the claim of the State to insist that in 

granting aid the State may prescribe reasonable regulations to ensure the excellence of 

the institutions. Accordingly, the Court in this case upheld certain conditions designed to 

given protection and security to the ill-paid teachers who were rendering service to the 

nation and to protect backward classes as permissible restrictions, which the State can 

impose on minorities as a condition for granting aid should not be imposed in such a 

manner so as to take away the rights of minority guaranteed by Art. 30(1 ). However the 

condition for granting aid should not be imposed in such a manner so as to take away the 

rights of minority guaranteed by Art 30(1 ).As a condition of granting aid or recognition 

to an institution coming under Art 30( 1) the State may impose reasonable regulations for 

the purpose of ensuring sanitation, competence of teacher, maintenance of discipline and 

the like. 148 

In TMA Pai Foundation v State of Karnataka, 149the Supreme Court states that Art 

30 does not give right to demand aid. Art 30(2) only prohibits discrimination between 

minority institutions while granting aid and recognizes that by receipt of aid minority 

145 AIR 2003 Guj. 77 
146 St. Stephen's College v. Delhi University AIR 1992 SC 1630 
147 AIR 1958 SC 956 
148 Rev Father v. State of Bihar, AIR 1969 SC 465 
149 AIR 2003 SC 335 
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institutions would not loose its character. The grant of aid is not a constitutional 

imperative. 

Hon'ble Justice Mrs. Ruma Pal, in aforesaid case said that an institution set up by 

minorities for educating members of the minority immunity does not cease to be a 

minority institution merely because it takes aid. 'Aid' by definition means to give support 

to help or assist. It cannot be that by giving 'aid' one destroys those of whom 'aid' is 

given. The obvious purpose of Art 30(2) is to forbid the State from refusing aid to a 

minority educational institution merely because it is being run as a minority educational 

institution. Besides, Art 30(2) is an additional right conferred on minorities under Art. 

30(1). It cannot be construed in a manner, which is destructive of or as a limitation on Art 

30(1). 

Educational Institution rece1vmg State aid cannot claim to have complete 

autonomy in the matter of administration. 150They are enacted to protect the interests of 

the education, students and teachers. Many of the statutes have been enacted long back 

and stood the test of time. Nobody has ever challenged the provision of these enactments. 

The regulations made by the State, to a great extent depend on the extent of the aid given 

to institutions including minority institutions. In some States, a lump sum amount is paid 

as grant for maintenance of schools. In such cases, the State may not be within right to 

impose various restrictions, specially regarding selection and appointment of teachers. 

But in some States the entire salary of the teaching and non-teaching staff are paid, and 

these employees are given pension and other benefits, the State may then have a right and 

an obligation to see that the selection and appointment of teachers are properly made. 

Similarly, the State can impose conditions to the effect that in the matter of appointments, 

preference shall be given to weaker sections of the community, especially physically 

handicapped or dependents of employees who die in harness. All such regulations may 

not be said to be bad and/ or invalid and may not even amount to infringing the rights of 

the majority conferred under Art 30(1) of the Constitution. Statutory provisions such as 

150 Supra note 149 
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labour laws and welfare legislation etc. would be applicable to minority educational 

institutions on the matter of grant-in-aid the court observed: 

As part of grant-in-aid it will be possible for the Government to 

impose conditions subject to which alone the institutions can claim grant. 

In such cases an institution may be denied grant for the reason that it 

failed to comply with the conditions prescribed by the Government on this 

behalf. Normally such a denial could not be construed as violation of 

fundamental right. However, if the conditions are such that it practically 

takes away the administration .from the management and denial of grant 

for the reason that the management refused to comply with such 

conditions would be violative of Article 30(2). 151 

Conditions of aid that would not involve surrender of the right of management 

would not be inconsistent with constitutional guarantee. 152 The court pointed out that 

receipt of aid could not be considered a reason for altering the nature or character of the 

recipient educational institution. 153 In short, even after the receipt of grant-in-aid the 

institution remains a minority institution. 

Mr. Sukhdeo Thorat, Chairman, UGC 154during the day long western Reason 

Vice-Chancellors conference to give their recommendations for the Eleventh Five years 

Plan said that majority of the colleges are unfit for grant. He said, quality being one of the 

most important issues. He added that of the total 14,080 colleges and 224 universities in 

the country under UGC purview, only about 6000 colleges and 167 universities are 

eligible to receive developmental grants. The rest even do not meet minimum academic 

quality requirement. 

Thus, educational institutions may claim grant-in-aid from the government and 

the government is under obligation to provide it. It cannot escape its responsibility 

because of economic incapacity. 

151 Supra note !50 
152 Ibid 
153 Ibid 
154 Times oflndia, Delhi Edition, 14-9-2007 
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D. ACCREDITATION 

Education plays a vital role in the development of any nation. Therefore, there is a 

premium on both quantity (increased access) and quality (relevance and excellence of 

academic programmes offered) of higher education. 

Like in any other domain, the method to improve quality remains the same. Finding and 

recognizing new needs and satisfying them with products and services of international 

standards. 

(i) Benefits of Accreditation 

• Helps the institution to know its strengths, weaknesses and opportunities through 

an informed review process. 

• To identify internal areas of planning and resource allocation. Enhance 

collegiality on the campus. 

• Outcome provides funding agencies objective data for performance funding. 

Initiates institutions into innovative and modem methods of pedagogy. 

• Gives institutions a new sense of direction and identify. 

• Provides society with reliable information on quality of education offered. 

• Employers have access to information on the quality of education offered to 

potential recruitees. 

• Promotes intra and inter institutional interactions. 

(ii) National Assessment and Accreditation Council (NAAC) is an autonomous body 

established by the University Grants Commission (UGC) of India to assess and accredit 

institutions of higher education in the country. It is an outcome of the recommendations 

of the National Policy in Education (1986) that laid special emphasis on upholding the 

quality of higher education in India. 
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The systems of higher education in India has expanded rapidly during the last sixty years. 

Inspite of the build-in regulatory mechanisms that ensure satisfactory levels of quality in 

the functioning of higher education institutions, there have been criticisms that the 

country has permitted the mushrooming of institutions of higher education with fancy 

programme and substandard facilities and consequent dilution of standards. To address 

the issues of deterioration in quality, the National Policy on Education (1986) and the 

Plan of Action (POA-1992) that spelt out the strategic plans for the policies, advocated 

the establishment of an independent national accreditation body. Consequently, the 

NAAC was established in 1994 with its headquarters at Bangalore. 

Governance 

The NAAC functions through its General Council (CG) and Executive Committee (EC) 

where educational administrators, policy makers and senior academicians from a cross

section of the system of higher education are represented. The Chairperson of the UGC is 

the President of the GC of the NAAC, the Chairperson of the EC is an eminent academic 

and administrative head, and is the member-secretary of both the GC and EC. The NAAC 

also has many advisory and consultative committees to guide its practices, in addition to 

the statutory bodies that steer its policies. The NAAC has a core staff and consultants to 

support its activities. It also receives assistance from a large number of external resource 

persons from across the country who are not full time staff of the NAAC. 155 

Vision and Mission 

The activities and future plans of the NAAC are guided by its vision and mission that 

focus on making quality assurance an integral part of the functioning of higher education 

institutions. 

The vision of the NAAC is: 

To make quality the defining element of higher education in India through a combination 

of self and external quality evaluation, promotion and sustenance initiatives. 

155 http://naacindia.org. visisted on 15.04.2008 
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The mission statements of the NAAC aim at translating the NAAC's vision into reality, 

defining the following key tasks ofthe organization: 156 

• To arrange for periodic assessment and accreditation of institutions of higher 

education or units thereof, or specific academic programme or projects. 

• To stimulate the academic environment for promotion of quality of teaching

learning and research in higher education institutions. 

• To encourage self-evaluation, accountability, autonomy and innovations in higher 

education. 

• To undertake quality-related research studies, consultancy and training 

programme. 

• To collaborate with other stakeholders of higher education for quality evaluation, 

promotion and sustenance. 

Guided by its vision and striving to achieve its mission, the NAAC primarily assesses the 

quality of institutions of higher education that volunteer for the process, through an 

internationally accepted methodology. 

Which Institutions Can Be Assessed And Accredited? 

The following institutions can be considered for assessment and accreditation by 

NAAC: 157 

1. Universities recognized under Section 2f, 2f and 12B, or established under 

Section - 3 of the UGC Act, 1956, which have completed 5 years since 

establishment or with a record of atleast 2 batches of students having completed 

their degree programmes, whichever is earlier (hereinafter referred to as 

'Recognized Universities'). For purpose of Assessment and Accreditation of 

156 Supra note 155. 
157 lbid, p. 12 
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Universities, their Schools, Departments, Centers and Units shall be taken as the 

components. 

2. If any University under Section 2f or 3 of the UGC Act, 1956 has not completed 5 

years of establishment, but has Affiliated/ Constituent Colleges under its 

jurisdiction, which on their own standing have completed 5 years since 

establishment, then, such Colleges shall be eligible for Assessment and 

Accreditation by NAAC, on their own independent standing i.e. the College alone 

and not the University to which it is affiliated, shall be eligible for Assessment 

and Accreditation. Similarly, if a hitherto Affiliated/ Constituents/ Autonomous 

College of long-standing gets recognition as a 'University' under Section - 3 of 

the UGC Act 1956, then, the College alone shall be eligible for assessment. 

3. Colleges/ Institutions/ Autonomous Colleges, affiliated to a 'Recognized 

University', and Constituent Colleges coming under the jurisdiction of 

'Recognized Universities' (as defined in 1 above) and which have completed 5 

years since their establishment or with a record of at least 2 batches of students 

having completed their degree programmes, whichever is earlier (hereinafter 

referred to as 'Recognized Colleges', 'Recognized Autonomous Colleges' and 

'Recognized Constituent colleges' respectively). 

4. Institutions coming under the jurisdiction of Professional Regulatory Councils 

and their Accreditation Bodies can be considered for Assessment and 

Accreditation by NAAC, if such Councils desire to enter into appropriate MoUs 

with NAAC for their Assessment and Accreditation requirements. The process/ 

methodology/ modus operandi in these cases, shall be as per the provisions of the 

said MoU. At present, NAAC has an MoU with National Council for Teacher 

Education (NCTE) for purposes of Assessment and Accreditation of Teacher 

Education Institutions. 

5. Any other Institutions/ Units (including cross-border and transnational Indian/ 

Foreign Institutions) may also be taken up for Assessment and Accreditation by 
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NAAC, if directed by the UGC and/ or the Ministry of Human Resources 

Development (MHRD), Government of India. 

The Process of Institutional Assessment And Accreditation 

1. Letter of Intent 

An intending higher education institution falling under one or the other categories, as 

above should first submit its Letter oflntent (LOI) to NAAC. Depending upon the type of 

institution, either the two step process for Assessment and Accreditation (for Affiliated 

and Constituent Colleges) or the one-step process for Assessment and Accreditation (for 

Universities, Autonomous Colleges and Colleges with Potential for Excellence) shall be 

applicable. 158 

2. Preparation and Submission of Institutional Self- Study Report (SSR)159 

The intending Universities, Autonomous Colleges and Colleges with Potential for 

Excellence and Affiliated/ Constituent Colleges (which have earned their IEQA status) 

are required to prepare their institutional Self-study Report (SSRs) by following the 

appropriate NAAC Manuals and submit the same to NAAC. The first part of SSR deals 

with the institutional data whereas; the second part deals with the evaluative report with 

reference to the probes, under each criterion-wise key aspect. Based on the completeness 

of the SSR submitted, NAAC prepares the Peer Team Document and arranges the Peer 

Team visit to the concerned institution. 

3. Peer Team Visit 

A properly constituent Peer Team is deputed by NAAC for on-site visit to the institution, 

for validating the claims made by the institution in its SSR, through the various Peer 

Team strategies and after collecting relevant documentary evidences. 160 

158 Supra note 155. 
159 Ibid p. 14 
160 Supra note 155. 
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4. Assessment Outcome 

4.1 Peer Team Report 

On completion of the on-site visit, the Peer Team prepares and objective report 

termed as, Peer Team Report (PTR), highlighting its evaluative judgments, mostly 

using keywords. 

4.2 Institutional Grading 

The final Cumulative Grade Point Average for the quality level of the institution 

(the institutional CGPA), along with letter grades and corresponding performance 

descriptors, constitute the certification on the institutional accreditation by 

NAAC. Each cycle of accreditation is valid for a period of 5 years. 

5. Appeals 

5.1 Grievance Redressal Committee 

There is a Committee established at NAAC, which looks after the grievances of 

institutions about the Peer Team visit and the accreditation status given to them. 

Aggrieved institutions may approach NAAC, if they have any grievances in the 

Assessment and Accreditation process conducted and its result. 

5.2 Re-assessment · 

There is an option available for the accredited institution to seek re-assessment for 

accreditation, if required, after one year of its 5 year accreditation period. The 

New Methodology of Assessment and Accreditation is also applicable for such 

cases. 

6. Re-accreditation 161 

After the completion of a five-year tenure of accreditation, an institution may 

seek re-accreditation by NAAC. The re-accreditation procedure is also based on 

161 Ibid .p.15 
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predetermined criteria for assessment and includes the submission of SSR by an 

institution, Peer Team visit for validation and final decision by NAAC. The 

framework for re-accreditation essentially involves processes, which take into 

account the impact of first assessment. The New Methodology of Assessment and 

Accreditation is also applicable for re-accreditation. 

Assessment & Accreditation and Constituent Colleges 

In order to cater to the large numbers of institutions in this category and the widely 

varying quality levels of such institutions which are seeking and Assessment and 

Accreditation for the first time, NAAC has not introduced a two-step process for these 

institutions, as explained below: 

1. The First-Step: 'Institutional Eligibility for Quality Assessment' (IEQA) 

In the first step, "Institutional Eligibility for Quality Assessment" (IEQA) is required to 

be obtained by an applicant institution at the beginning, while it is still in the planning 

stage for assessment. The benefits of this step for an applicant institution are : 

• To get recognized as eligible to apply for the second step-comprehensive 

Assessment and Accreditation process; 

• To get feedback form NAAC if it does not qualify in the first step, about specific 

improvements to be made for reaching the required quality level; 

• To receive assistance and suitable mentoring from NAAC in the latter case, for 

enabling it to qualify for IEQA in due course of time. 

2. The Methodology for First-Step 

This Instrument consists of a Format to be filled by the applicant institution giving 

its organizational profile and providing specific quantitative information about the 

institution, relating to its performance requirements. The analysis of this format will be 

used for determining its "IEQA status" or otherwise. Appropriate essential attributes are 

included in this Format which, will be evaluated using a predetermined scoring guideline. 
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There are 10 probes included therein, which are expected to elicit 'Yes' or 'No' type of 

responses and also another 15 probes, which will elicit quantitative information about the 

applicant institution. 

As the Instrument is expected to be administered on-line, once a filled-in Format is 

received by NAAC, the responses given therein are subjected to computer analysis based 

on a set of predetermined scoring guidelines, and the scores obtained by the applicant 

institution are presented to the appropriate Committee of NAAC for deciding on its 

eligibility for the next step, i.e., comprehensive Assessment and Accreditation by NAAC. 

Only those institutions which satisfy the minimum requirements of quality as set by 

NAAC through the minimum scores obtained at this stage, are given the IEQA status for 

undergoing the second step, which is more rigorous. It is expected that an applicant 

institution getting the IEQA status has to demonstrate basic compliance with the 

minimum requirements necessary for the teaching-learning processes, to achieve the 

educational outcome. This means that the institution should have adequate human, 

financial and physical resources put in place and the potential to attain its goals. 

3. Procedure for Seeking IEQA Status 

• Submit a Letter of Intent (LOI) to NAAC, on-line, as per Format ; 

• Fill-in and submit the Format for seeking IEQA status, on line; 

• Remit a non-refundable Bank Draft of Rs. 2,000/- (Rupees Two Thousands only) 

as application fee, payable to NAAC at Bangalore, along with the Formats; 

• Await declaration I intimation on your "IEQA status" or otherwise from NAAC, 

normally within two months of your application; 

• Put yourself in communication with NAAC for any further clarifications. 

4. Declaration of "IEQA Status" 

Once the applicant institutions have gone through the first step process as above, NAAC 

shall declare the status of the institution as follows: 
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l. - Institution has earned the 'Institutional Eligibility for Quality Assessment 

(IEQA)' status of NAAC. A self-study report (SSR) may be prepared as per the 

specific NAAC Assessment and Accreditation Manual applicable to Affiliated I 

Constituent Colleges and submitted to NAAC, within six months from this 

Declaration. 

2. -- Institution has not earned the 'Institutional Eligibility for Quality 

Assessment (IEQA)' status ofNAAC. The suggestions for improvement made by 

the NAAC Committee, are enclosed along with this Declaration. Should you 

desire to seek guidance from NAAC for improving your quality parameters, you 

may approach your Regional Coordinator at NAAC. An institution will normally 

be eligible to seek the IEQA status again, only after one year from the date of this 

Declaration. 

5. The Second-step: Assessment and Accreditation of Affiliated I constituent 

Colleges 

This second step-Assessment and Accreditation is similar to the Assessment and 

Accreditation methodology as practiced by NAAC hitherto. It is common to both, 

Affiliated Colleges and Constituent Colleges, (which have earned the IEQA status 

through the first step process), as well as Universities, Autonomous Colleges and 

institutions recognized by the UGC as Colleges with Potential for Excellence 

(CPEs), seeking Assessment and Accreditation by NAAC for this first time. Each 

category of these institutions shall prepare their appropriate documents for 

Assessment and Accreditation, by following the institution - specific NAAC 

Manuals. 

Assessment and Accreditation of Universities, Autonomous colleges and 

College with Potential for Excellence 

The procedure for Assessment and Accreditation of these institutions shall be the same as 

the second step·Assessment and Accreditation applicable to Affiliated and Constituent 

Colleges, as given above. 
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Criteria, Key Aspects and Weightages 

The New Methodology has some differences from its earlier version followed in the past. 

The modifications are in the nomenclature of the VI and VII Criteria and the differential 

weightages for some Criteria as detailed in the Table below: 

Criteria University Autonomous Affiliated I 

College Constituent College 

I Curricular Aspects 150 100 50 

(15%) (10%) (5%) 

II Teaching-Learning 250 350 450 

and Evaluation (25%) (35%) (45%) 

III Research, 200 150 100 

Consultancy and (20%) (15%) (10%) 
Extension 

IV Infrastructure and 100 100 100 

Learning Resources (10%) (10%) (10%) 

v Student Support and 100 100 100 

Progression (10%) (10%) (10%) 

VI Governance and 150 150 150 

Leadership (15%) (15%) (15%) 

VII Innovative practices 50 50 50 

(5%) (5%) (5%) 

Total Scores 1000 1000 1000 

Table 

Criteria Key Aspects University Autonomous Affiliated I 

College Constituent 
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College 

Weightages 

1.1 Curricular design and 90 50 10 

development 

en 1.2 Academic flexibility 30 20 15 ..... 
() 

1.3 Feedback on curriculum 10 10 10 (!) 

0. en 
-< 1.4 Curriculum update 10 10 05 
~ 

"3 1.5 Best Practices in Curricular 10 10 10 
() ·-9 
u 

Aspects 

..... Total 150 100 50 

2.1 Admission Process and 20 30 30 
~ 
0 students profile ·~ 
::s 

2.2 Catering to diverse needs 20 35 45 ~ ;;. 
u:l 2.3 Teaching-Learning process 90 170 270 "0 
§ 

2.4 Teacher Quality 60 65 65 on 
~ 

·~ 2.5 Evaluation process and 50 40 30 
(!) 

Reforms ~ 
on s:: 2.6 Best Practices in Teaching, 10 10 10 ·-..d g Learning and Evaluation (!) 

f-< 
C'i Total 250 350 450 

3.1 Promotion of Research 40 30 15 

"0 3.2 Research and publication 90 50 25 
§ output ;;.., 
() 

§ 3.3 Consultancy 20 10 05 -::s 3.4 Extension activities 30 40 40 en 
t:: 
0 

3.5 Collaborations 10 10 05 u 
..d' 
() ~ 3.6 Best Practices in Research, 10 10 10 
~ 0 
(!) "til 

Consultancy & Extension en ~ 

~ E 
:< Total 200 150 100 ("') u:l 

() 4.1 Physical facilities for 20 20 20 
2 ..... learning 
~ 

-.:i- s:: 4.2 Maintenance of 10 10 10 -
232 



infrastructure 

4.3 Library as a learning 35 35 35 

resource 

4.4 ICT as learning Resources 15 15 15 

4.5 Other facilities 10 10 10 

4.6 Best Practices in the 10 10 10 

development of Infrastructure 

and Learning Resources 

Total 100 100 100 

5.1 Student progression 30 30 30 

t:: 5.2 Student support 30 30 30 0 
0.. c:: 
0.. 0 5.3 ·student activities .30 30 30 ;::3 ·-(fl r:n (fl 

1:: 
(JJ 

5.4 Best Practices in Student 10 10 10 1-< 
00 (JJ 

8 "'0 Support and Progression .3 P-. 
r:n "'0 
ll) § Total 100 100 100 

6.1 Institutional vision and 15 15 15 

leadership 

6.2 Organization arrangements 20 20 20 

6.3 Strategy development and 30 30 30 
0.. deployment :.a 
(fl 
1-< 6.4 Human Resource 40 40 40 (JJ 

] 
Management (JJ 

.....:l 
"'0 

6.5 Financial management and 35 35 35 § 
(JJ 

resource mobilization (.) 

§ 
a 6.6 Best Practices in Governance 10 10 10 
(JJ 

> and Leadership 0 
0 
...0 Total 150 150 150 

7.1 Internal Quality Assurance 20 20 20 

(JJ 
System 

> 7.2 Inclusive practices 15 15 15 ·~ "l 

> (JJ 

0 -~ 7.3 Stakeholder relationships 15 15 15 a ..... 
e - Total 50 50 50 r....: P-. 
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j Total Score 11000 11000 11000 

Assessment Indicators 

Under each Criterion and each Key Aspect, a number of Assessment Indicators have been 

identified, which may be used as guidelines I probes by the Peer Teams, during their visit 

to the Institution to arrive at Key Aspect-wise Grade Points (KR-GRs) and Criterion-wise 

Grade Point Averages (CR-GPAs). 

The New Grading System 

In the New Methodology, the institutions will be graded for each Key Aspect under four 

categories, viz. A, B, C and D, denoting Very Good, Good, Satisfactory and 

Unsatisfactory levels respectively. The summated score for all the Key Aspects under a 

Criterion is then calculated with the appropriate weightage applied to it and the GP A is 

worked out for the Criterion. The Cumulative GP A (CGP A), which gives the final 

Assessment Outcome, is then calculated from the seven GP As pertaining to the seven 

Criteria, after applying the prescribed weightage to each Criterion. This can be seen 

clearly in the serial methodology depicted below: 

Determination of Key- Determination of Criterion- Deriving the Institutional 

Aspect-wise GP (KA-GP) wise GPA (CR-GPA) from CGPA on a four-point 

using Key Aspect-wise Key-Aspect-wise GP (KA- scale, from the weighted a 

assessment indicators 

guidelines I probes 

as GP) after incorporating the verages of Criterion-wise 

Key Aspect-wise GP As incorporating the 

differential weightages criterion-wise differential 

weightages (CR -GPAs) 

Serial methodology for arriving at the Institutional Cumulative Grade Point Average. 
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At the end, each applicant institution will be awarded a Letter Grade to represent its 

quality level, along with its Performance Descriptor and Accreditation Status, based on 

the CGPA earned by it through the assessment process, as per the following Table. 162 

Cumulative Grade Letter Performance Interpretation of Descriptor 

Point Average Grade Descriptor 

(Range) 

3.01-4.00 A Very Good High level of academic 

(Accredited) accomplishment as expected of an 

institution 

2.01-3.00 B Good Level of academic accomplishment 

(Accredited) above the minimum level expected 

of an institution 

1.51 -2.00 c Satisfactory Minimum level academic 

(Accredited) accomplishment expected of an 

institution 

< 1.50 D Unsatisfactory Level of academic accomplishment 
(Not Accredited) below the minimum level expected 

of an institution 

Note: 

I. To declare an institution accredited as "Very Good", the institution should have a 

minimum CGPA of3.01, and fall in the CGPA range of3.01- 4.00 

2. To declare an institution accredited as "Good", the institution should have a 

minimum CGPA of2.01, and fall in the CGPA range of2.01- 3.00. 

3. To declare an institution accredited as "Satisfactory", the institution should have a 

minimum CGPA of 1.51 and fall in the CGPA range of 5.51 - 2.00' 

4. any institution that secures a CGAP of :::; shall not be accredited (D 

Unsatisfactory). 

162 www.naacindia.org. Visited on 15-04-2008 
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(iii) National Board of Accreditation (NBA) 

The NBA was set up by the AICTE in accordance with the provisions of section 10 (u) of 

the AICTE Act, 1987, which says that the objective of the NBA is "to periodically 

conduct evaluation of technical institutions or programmes on the basis of guidelines, 

norms, and standards specified by it and to make recommendations to it, or to the Council 

or to the Commission or to other bodies, regarding recognition or de-recognition of the 

institution or the programme". The NBA would assess institutions offering courses from 

diploma to post-graduate levels in engineering and technology, architecture, pharmacy, 

town planning and management. Its assessment would cover the various related aspects 

of the institutions such as the "academic ambience, administrative infrastructure, physical 

resources, human resources, supporting systems like library resources, computational 

resources and avenues for moulding and developing the student's personality and 

learning characteristics". 

NBA would accord accreditation not to be institution as a whole, but to each of the 

programmes offered by it. Each programme would be graded into four categories 

depending on the rating received on a 1 000 point scale: 

• "A" - Excellent I Very Good, i.e. meets all accreditation criteria or exceeds 

them, 

• "B" - Good, i.e., meets the minimum criteria and deficiencies are marginal and 

can be improved within a short period, 

• "C"- Satisfactory, i.e., deficiencies exist, but the institution has the potential to 

make up in the near future, say one to two years. 

• "NA" -Not accredited, i.e., not ripe for accreditation, in view of the seriousness 

of the deficiencies. 
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(iv) DOEACC Accreditation163 

In the wake of mushroom growth of private computer training institutions in the 1980s, 

the Department of Electronics, Government of India introduced a system of accreditation 

known as the Department of Electronics accreditation of Computer Courses 

(DOEACCO), to ensure the equality of computer education provided by them. The 

accreditation programmes is now operated by an autonomous body, DOEACC Society. 

(v) National Board of Examination (NBE) Accreditation 

The aim of the Board is to elevate the standards of post-graduate examinations in 

different medical disciplines. It conducts post-graduate examinations of a high and 

uniform standard at the national level in 33 medical disciplines. The successful 

candidates are awarded the Diploma of the National Board Certificate which is 

recognized and qualifications of the universities are included in the First Schedule ofthe 

Medical Council Act, 1956. Another function of the Board is to accredit hospitals having 

adequate trained manpower and infrastructural facilities to train candidates to secure 

post-graduate and post-doctoral qualifications mentioned above. 

Tips for Society or Organization seeking accreditation164 

The following is a compilation of general points of scrutiny m an application of 

accreditation. Care should be taken that the particulars furnished are authentic and valid. 

Usually an affirmation to abide by the Norms and Conditions is specified as also an 

undertaking and an understanding that accreditation can be withdrawn for specific 

reasons. 

Questions for accreditation 

Name ofthe Institution; 

Postal address of the Institution; 

163 Supra note 2.p.230 
164 Supra note 2. 
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Contact numbers; 

Details ofProcessing Fee paid; 

Status of the institution 165 

Has the Institution ever applied to accreditation anytime before? 

Name of the Managing Society, Trust or Agency owning the Institution? 

If the Managing Society, Trust or Agency is registered, Registration number and Year of 

registration; 

Is the Institution recognized I affiliated with any recognized Board I University. 

Up to what stage is the Applying Institution I school, imparting instructions: Middle I 

Secondary I Sr. Secondary? Is the Applying Institution I school only for boys I girls or 

Co-educational? 

What is the Medium of instructions in the Applying Institution I School? 

Number of regular students in the current year enrolled in the Institution. 

Infrastructural and academic facilities 166 

Whether the Applying Institution I school is located in a rented building or own building? 

How many classrooms I Halls are there in the Applying Institution I school campus? 

What is the Area of an average classroom? 

Whether adequate arrangements exist for ventilation, lighting, hygiene, and sanitation in 

the rooms? 

How many laboratories are there for doing practical work? 

165 Ibid. 
166 Supra note 2. 

238 



Is there a Library? If yes, what is the total number of curriculum related titles available in 

the library of the Applying Institution I school? 

Has the Applying Institution I school got facilities for conduct of public examinations? If 

so, specify the details such as security arrangements, availability of invigilators etc. 

What are the working hours of the Applying Institution I school? 

Staff 

Number of teachers available in the Applying Institution I school? 

What Administrative support staffs are available in the Applying Institution I school? 

(Clerks, Lab attendants, Accountant and Peons) 

Financial status 

What is the Annual total expenditure of the Applying Institution I School? 

Does the Applying Institution I school /receive any grant from the Government of India I 

State Government I Union Territory? 

Till March, 2007, NAAC had accredited 3, 492 colleges and 140 universities in the 

country, based on several parameters like qualifications of faculty, availability of books, 

sports facilities, infrastructure and so on. 

This looks impressive, till it is taken into account that there are 17,625 colleges and 317 

universities in India. 167 

Thus, nearly 75% of colleges and 56% of universities have never been assessed for 

quality standards by the body set up for the purpose. 

Among those colleges that have been accredited by the National Assessment & 

Accreditation Council (NAAC), 245 colleges are in the A range (A++, A+ and A), 1,785 

in the B range (B++, B and B-) and 668 in the C range (C++, C and C-). According to 

167 Times Oflndia ,Delhi Edition ,7-10-2007 
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UGC chairman Sukhdeo throat, these could be respectively graded as high, medium and 

low quality colleges, which constitute 9%, 66% and 25% respectively of those that have 

been graded. Since getting NAAC accreditation is voluntary, most institutions do not 

appear to take NAAC seriously - even premier universities have not got themselves 

assessed and accredited. This has cast a shadow over the functioning and relevance of 

this process of accreditation itself. 
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CHAPTER:V 

PRIVATE EDUCATIONAL INSTITUTIONS AND 

COMMERCIALISATION OF EDUCATION 

A. RIGHT TO ESTABLISH AND ADMINISTER: 

The expression "Education" in the different articles of the Constitution means and 

includes education at all levels, i.e. from the primary school level up to the post

graduation level. It includes professional education also. The expression "Educational 

Institution" means institutions that impart education, where education is understood here 

as in above. The "Educational Institutions" are of different types. They have been 

classified broadly in Government/Private educational institutions. Private educational 

institutions have further been classified into majority and minority educational 

institutions. There is a further classification on the basis of receipt of aid, i.e., 

classification into aided and un-aided educational institutions. A further classification 

exists on the basis of level of education that it imparts, e.g., schools, under-graduate or 

post-graduate colleges and professional institutions. The present chapter aims at to deal 

with the various facets of establishment and administration of educational institutions, 

commercialization of education, concept of capitation fees particularly in professional 

colleges etc. 

India is a land of diversity of different castes, peoples, communities, languages, 

religions and culture. Although these people enjoy complete political freedom, a vast part 

of the multitude is illiterate and lives below the poverty line. The single most powerful 

tool for the upliftment and progress of such diverse communities is education. The State, 

with its limited resources and slow-moving machinery, is unable to fully develop the 

genius of the Indian people. Very often, the impersonal education that is imparted by the 

state, devoid of adequate material content that will make the student self-reliant, only 

succeeds in producing potential pen-pushers, as a result of which sufficient jobs are not 

available. 
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It is in this scenario where there is a lack of quality education and adequate number 

of schools and colleges that private educational institutions have been established by 

educationists, philanthropists and religious and linguistic minorities. Their grievance is 

that the unnecessary and unproductive load on their back in the form of governmental 

control, by way of rules and regulations, has thwarted the progress of quality education. It 

is their contention that the government must get off their back, and that they should be 

allowed to provide quality education uninterrupted by unnecessary rules and regulations, 

laid down by the bureaucracy for its own self-importance. The private educational 

institutions, both aided and un-aided, established by minorities and non-minorities, in 

their desire to break free of the unnecessary shackles put on their functioning as modern 

educational institutions and seeking to impart quality education for the benefit of the 

community for whom they were established, and others asserting their right to establish 

and administer educational institutions of their choice unhampered by rules and 

regulations that unnecessarily impinge upon their autonomy. 1 

Educational and Legislative Competence: 

The framers of the Constitution have provided for legislation an education by competent 

legislature. The Forty-Second Amendment 2 to the constitution included education in the 

concurrent list under Entry 25. That, however, does not in any way change the position 

with regard to the determination of a "religious" or "linguistic minority" for the purposes 

of Art 30. By transfer of entries the character of the entries is not lost or destroyed. In this 

view of the matter by transfer of contents of Entry 11 of list II to list III as Entry 25 has 

not denuded the power of state legislature to enact law on the subject 'Education' but 

rather has also conferred power on parliament to enact law on the subject. 

As regards legislative competence regarding education, following entries may be 

referred to-

1 T.MA.Pai Foundation & others v. State OfKarnataka & others. AIR 2003 SC 355,2002 (8) SCC 481. 
2 Constitution 42"d Amendment Act 1976. 
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A. Entries Mentioned in the Union List: 

Entry 63: "The institution known at the commencement of the constitution as the 

Benaras Hindu University, the Aligarh Muslim University and the Delhi University; the 

university established in pursuance of Art 371-E; any other institution declared by 

Parliament by law to be an institution of national importance". 

Various universities like Jawaharlal Nehru University have been established by 

parliament under this Entry. 

Entry 64: "Institutions for scientific or technical education financed by the government 

of India wholly or in part and declared by Parliament by Law to be an institution of 

national importance". 

Various IITs have been established by Parliament under this Entry. 

Entry 65: Union agencies and institutions for: 

(a) Professional, vocational or technical training including training of police 

officers; 

(b) The promotion of special studies of research, or; 

(c) Scientific or technical assistance in the investigation or detection of crime. 

Entry 66: Co-ordination and determination of standards of institutions for higher 

education of research and scientific and technical institutions. 

The University Grants Commission has been established under this Entry. 

B. Entries mentioned in the concurrent List: 

Entry 25: "Education, including technical education, medical education and universities, 

subject to the provisions of Entries 63,64,65 and 66 of the list 1, vocational and technical 

training of labour." 

Entry 26: Legal, medical and other professions. 
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Thus, State legislature may establish universities under Entry 25. But these 

universities may also be controlled by the Union List Entries mentioned as above. Hence, 

every legislation seeking to establish a state university is required to be cleared by the 

Union Government under the provisions of the Constitution. By virtue of Entry 25 List. 

III (Concurrent List) predominance has been given to the center in matters of education. 

Art 30 confers fundamental right to linguistic and religious minorities to establish 

and administer educational institutions of their choice. The tests who are linguistic or 

religious minorities within the meaning of Art 30 would be one and the same either in 

relation to a State legislation or Central legislation. There can not be two tests; one in 

relation to Central legislation and other in relation to State legislation. The meaning 

assigned to linguistic or religious minorities would not be different when the subject 

'education' has been transferred to the concurrent list from the State list. The test who is 

linguistic of religious minorities as settled in Kerala Education Bill 's3 Case continues to 

hold good even after the subject 'education' was transposed into Entry 25 List III of the 

seventh Schedule4 by the Forty~Second Amendment Act, 1976.It is remarkable to note 

that Justice V.N. Khare said in T.MA. Pai Foundation v State of Karnataka 5 that entries 

in Lists of VIIth Schedule are not powers of legislation but field of legislation. 

(i) Right to set up Educational Institutions is Fundamental Right 

With regard to the establishment of educational institutions, three Articles of the 

Constitution come into play. Article 19(1) (g)6 gives the right to all the citizens to 

practice any professions or to carry on any occupation, trade or business; this right is 

subject to restrictions that may be placed under Article (19) (6). 

Article 19(1) (g) employs four expressions, viz., profession, occupation, trade and 

business. Their fields may overlap, but each of them does have a content of its own. 

Education is per se regarded as an activity that is charitable in nature7
• Education has so 

3 Re Kerala Education Bill. 1959 SCR, 995. 
4 Constitution of India 1950. 
5 Supra note 1. 
6 Supra note 4. 
7 The State of Bombay v. R. M.D. Chamarbaugwa/a. AIR 1957 SC 699. 
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far not been regarded as a trade or business where profit is the motive. Even if there is 

any doubt about whether education is a profession or not, it does appear the education 

will fall within the meaning of the expression "occupation". Article 19( 1) (g) uses the 

four expressions so as to cover all activities of a citizen in respect of which income or 

profit is generated, and which can consequently be regulated under Article 19(6). In 

Webster's8 International Dictionary, "occupation" is, inter alia, defined as "an activity in 

which one engages" or "a craft, trade, profession or other means of earning a living". 

According to Law Lexicon9 "Occupation" means: 

"The principal business of one 's life, vocation, trade, the business 

which a man follows to procure a living or obtain wealth: that which 

occupies or engages one 's tiine or attention, vocation, employment, 

calling trade; the business in which a man usually engaged, to the 

knowledge of his neighbour. " 

According to Black's Law Dictionary10
, "Occupation" means: 

"Possession; control; tenure; use. The act or process by which real property is 

possessed and enjoyed. Where a person exercises physical control over land. 

That which principally takes up one 's time, thought, and energies, 

especially, one 's regular business or employment; also, whatever one 

follows as the means of making a livelihood. Particular business, 

profession, trade, or calling which engages individual's time and efforts; 

employment in which one regularly engages or vocation of his life. " 

In Corpus Juris Secundum 11
, the word "occupation" is defined as under:-

8 Webster's Third New International Dictionary, p. 1650. 
9 P.Ramanatha Aiyer, Law Lexicon, 1987. p. 897 
10 Black's Law Dictionary, 51

h Edition. p. 973 
11 Corpus Juris Secundum, Vol. LXVII as quoted in Pai Foundation Decision. 
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"The word "occupation" also is employed as referring to that which occupies time and 

attention; a calling; or a trade; and it is only as in this sense that the word is discussed in 

the following paragraphs. 

There is nothing ambiguous about the word "occupation" as it is used in the sense of 

employing one's time. It is a relative term, in common uses with a well understand 

meaning and very broad in its scope and significance. It is described as a generic and 

very comprehensive term, which includes every species of the genus, and compasses the 

incidental, as well as the main, requirements of one's vocation, calling, or business. The 

word "occupation" is variously defined as meaning the principal business of one's life ; 

the principal or usual business in which a man engages; that which principally takes up 

one's time, thought and energies that which occupies or engages the time or attention; 

that particular business, profession, trade, or calling which engages the time and efforts of 

an individual; the employment in which one engages, or the vocation of one's life; the 

state of being occupied or employed in any way; that activity in which a person, natural, 

or artificial, is engaged with the element of a degree of permanency attached". 

In P. V G. Raju v. Commissioner of Expenditure12
, it was observed thus: 

"The activity termed as 'occupation'. If of wider import than vocation or 

profession. It is also distinct from a hobby which can be resorted to only 

in leisure hours for the purpose of killing time. Occupation, therefore, is 

that with which a person occupies himself either temporarily or 

permanently or for a considerable period with continuity of activity. It is 

analogous to a business, calling or pursuit. A person may have more than 

one occupation in a previous year. The occupations may be seasonal or 

for the whole year. " 

"Firstly, there can be a business, profession, vocation, or occupation 

without any profit motive or on "no profit no loss basis". To, illustrate, 

co-operative societies or mutual insurance companies may carry on 

12 ITR ( 1972) 86. p. 267. A.P. 
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business without earning any income or without any profit motive. The 

vocation or occupation to do social service of various kinds for the uplift 

of the people would also come under this category. The profit motive or 

earning of income is not an essential ingredient to constitute the activity, 

termed as business, profession, vocation or occupation. " 

If any authority is needed, we find it in Commissioner of Expenditure Tax v. Mrs. 

Manorama SaraBhai, 13 where in it was held that the educational activities ofthe assesses 

amounted to an occupation within the meaning of section 5(a)14 and that no profit motive 

is necessary to treat an activity as a vocation or occupation within the meaning of section 

5(a). For all these reasons, we must negative this submission of Mr. Ramarao relating to 

the interpretation of the words "business, profession, vocation or occupation' in section 

S(a) of the Act. 

A Five Judges Bench in Sodan Singh and Others v. New Delhi Municipal Committee and 

Others, 15 observed as follows: 

" .... The word occupation has a wide meaning such as any regular work, 

profession, job, principal activity, employment, business or a calling in 

which a individual is engaged. The object of using four analogous and 

overlapping words in Article 19(1 ((g) is to make the guaranteed right as 

comprehensive as possible to include all the avenues and modes through 

which a man may earn his livelihood. In a nutshell the guarantee takes 

into its fold any activity carried on by a citizen of India to earn his 

living ...... " 

In Unni Krishnan 's16 Case, while referring to education, it was observed as follows:-

" ... It may perhaps fall under the category of occupation provide no 

recognition is sought from the State or affiliation from the University is 

asked that it is a fundamental right ....... " 

13 AIR 1963 Guj 166. 
14 Income Tax Act 1961. 
15 (1989)4 sec 155. p .174. 
16 AIR 1993 SC 2178. p.687 
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While the conclusion that "occupation" comprehends the establishment of 

educational institutions is correct, the proviso in the aforesaid observation to the effect 

that this is so provided no recognition is sought from the State or affiliation from the 

concerned university is, with the utmost respect, erroneous. The fundamental right to 

establish an educational institution cannot be confused with the right to ask for 

recognition or affiliation. The exercise of a fundamental right may be controlled in a 

variety of ways. For example, the right to carry on a business does not entail the right to 

carry on a business at a particular place. The right to carry on a business may be subject 

to licensing laws so that a denial of the licence prevents a person from carrying on that 

particular business. The question of whether there is a fundamental right or not cannot be 

dependent upon whether it can be made the subject matter of controls. 

The establishment and running of an educational institution where a large number of 

persons are employed as teachers or administrative staff, and an activity is carried on that 

results in the imparting of knowledge to the students, must necessarily be regarded as an 

occupation, even if there is no element of profit generation. It is difficult to comprehend 

that education, per se, will not fall under any of the four expressions in Article 19(1 )(g). 

"Occupation" would be an activity of a person undertaken as a means of livelihood or a 

mission in life. The above quoted observations in Sodan Singh 's17 case correctly interpret 

the expression "occupation" in Article 19( 1) (g). 

The right to establish and maintain educational institutions may also be sourced to 

Art. 26(a) which grants, in positive terms, the right to every religions, denomination or 

any section there of to establish and maintain institutions for religious and charitable 

purposes, subject to public order, morality and health. Education is a recognized head of 

charity. Therefore, religious denominations or sections, thereof, which do not fall within 

the special categories, carved out in Art 29(1) and 30(1), have the right to establish and 

maintain religious and educational institutions. This would allow members belonging to 

any religious denominations, including the majority religious community, to set up an 

educational institution. Given this, the phrase 'private-educational institutions' as used in 

17 Supra note 16 
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the T.MA.Pai Foundation v State of Karnataka18 would include not only those 

educational institutions set up by secular persons or bodies, but also educational 

institutions set up by religious denominations; the word 'private' is used in contradiction 

to Government Institutions. 

Justice Quadri (concurring) in the same case 19 said that the right under Art 26(a/0 is 

a group right and is available to every religious denomination or any section thereof, be it 

majority or any section thereof. It is evident from the opening words of Art 26 that this 

right is subject to public order, morality and health. 

However, the scheme in Unni Krishnan 'i1 case has the effect of nationalizing education 

in respect of important features, viz., and the right of a private unaided institution to give 

admission and to fix the fee. By framing this scheme, which has led to the State 

Governments legislating in conformity with the scheme, the private institutions are 

indistinguishable from the government institutions; curtailing all the essential features of 

the right of administration of a private unaided educational institution can neither be 

called fair or reasonable. Even in the decision in Unni Krishnan's case, it has been 

observed by Jeevan Reddy, f 2
., as follows: 

"The hard reality that emerges is that private educational institutions 

are a necessity in the present context. It is not possible to do without 

because the Government are in no position to meet the demand

particularly in the sector of medical and technical education which call 

for substantial outlays. While education is one of the most important 

functions of the Indian State it has no monopoly therein. Private 

educational institutions-including minority educational institutions"- too 

have a role to play. " 

18 Supra note 1. 
19 Ibid. 
20 Supra note 4. 
21 Supra note 16. 
22 lbid.p.749 
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That private educational institution are a necessity becomes evident from the fact that 

the number of government-maintained professional colleges has more or less remained 

stationary, while more private institutions have been established. For example, in the 

State of Karnataka there are 19 medical colleges out of which there are only 4 

government-maintained medical colleges. Similarly, out of 14 Dental Colleges in 

Karnataka, only one has been established by the government, while in the same State, out 

of 51 Engineering Colleges, only 12 have been established by the government. The 

aforesaid figures clearly indicate the important role played by private unaided educational 

institutions, both minority and non-minority, which cater to the needs of students seeking 

professional education. 

Any system of student selection would be reasonable if it deprives the private 

unaided institution of the right of rational selection, which it devised for itself, subject to 

the minimum qualification that may be prescribed and to some system of computing the 

equivalence between different kinds of qualification, like a common entrance test. Such a 

system of selection can involve both written and oral tests for ·selection, based on 

principal of fairness23
• 

(ii) Extent of Government Control over Private Educational Institutions: 

Essential ingredients of management of private institutions include recruiting students 

and staff and guarantee of the chargeable as such fixing of a rigid fee structure, dictating 

formation and composition of a governing body, compulsory nomination of teachers and 

staff for appointment or nominating students for admission would be unacceptable 

restrictions. Regulations to ensure that merit is not disregarded, capitation fee is not 

charged and institutions not run with profit motive may be made by government. But 

right to reject and otherwise qualified student should not be denied. 

In private un-aided colleges, nomination of teachers either directly by the department 

or through a service commission will be an unreasonable in road and an unreasonable 

restriction on the autonomy of private unaided educational institutions. The right to 

23 Supra note I. 
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establish an educational institution can be regulated but such regulatory measures, must 

in general, be to ensure the maintenance of proper academic standards, atmosphere and 

infrastructure (including qualified staff) and the prevention of maladministration by those 

in change of management. The fixing of a rigid fee structure, dictating the formation and 

composition of a governing body, compulsory nomination of teachers and staff for 

appointment or nominating students for admissions would be unacceptable restrictions24
• 

There can be no doubt that in seeking affiliation or recognition, the board or the 

university or the affiliating or recognizing authority can lay down conditions consistent 

with the requirement authority to ensure the excellence of education. It can, for instance, 

indicate the quality of the teachers by prescribing the minimum qualifications that they 

must posses and the courses of study and curriculum it can, for the same reasons, also 

stipulates the existence of infrastructure sufficient of its growth as a pre-requisite. But the 

essence of a private educational institution is the autonomy that the institution must have 

in its management and administration. There, necessarily, has to be a difference in the 

administration of private unaided institution and the government aided institution.25 

(iii) Autonomy of Unaided Private Schools: Right to Admission 

The private educational institution have a personality of their own, and in order to 

maintain their atmosphere and traditions, it is but necessary that they must have the right 

to choose and select the students who can be admitted to their course of studies.26 

(i) Schools and Undergraduate Non-technical Colleges 

In the case of an unaided private school maximum autonomy has to be left 

with the management with regard to administration, including the right of 

appointment, disciplinary powers, admission of students and the fees to be charged. 

At the school level, it is not possible to grant admissions on the basis of merit. It 

24 Supra note I. 
25 lbid.p.515 
26 lbid.p.517 
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should also be possible for private unaided undergraduate colleges that are non

technical in nature to have maximum autonomy similar to a school.27 

(ii) Unaided Private Professional Colleges 

Regarding unaided private professional colleges regulation can be required 

to provide for merit-based admission. Sufficient discretion however should be left 

with management in admitting students for example, by fixing management quota

machinery to ensure that capitation fee is not charged and there is no profiteering by 

institution. Unaided private professional institutions are entitled to autonomy in their 

administration while, at the same time, they should not forge or discard the principal 

ofmerit.28 

Establishment of a college is an important matter in the emerging fundamental right 

to education. The states have failed to perform their duty on the ground of financial 

bankruptcy; and therefore, other agencies have to be encouraged to make available to 

'We, the people of India', the right to education. But the case law in this area paints a 

gloomy picture where the sanctioning authority did not allow establishment of 

professional educational institutions either on flimsy grounds or due to non

application of mind or by sheer, discrimination. The judiciary in all the cases set aside 

the illegal action. The mass misactions of the state point towards not only a dictorial 

regime but also violation of the directive principles and the fundamental right to 

education. Should not the judiciary take such wrong doers to task? In this regard the 

question is: will anybody make investment to build up infrastructure in the 

expectation to get sanction? 

B: FEES AND CAPITATION FEES 

The Indian civilization recognizes education as one of the pious obligation of the 

human society. To establish and administer educational institutions is always considered 

27 Ibid. p.516 
28 Swarupma Chaturbedi, "Right to Education and Be Educated under Indian Constitution, IBR, Vol. 
XXX(4) 2003. p.570. 
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as religious object of the state. Education in our country has never been a commodity for 

sale. Looking at the economic-front, even sixty years after achieving independence thirty 

percent of the population is living below poverty line and the bulk of the remaining 

population is struggling for existence under poverty conditions. The preamble promises 

and the directive principles oblige the state to eradicate poverty so the poor of this 

country can enjoy the right to life guaranteed under the constitution?9 The state action or 

inaction which defeats the constitutional mandate is per se arbitrary and can not be 

sustained. 

Fees are the life blood of any educational institution. Facilities offered to students, 

teachers, even contract staff is dependent on the income of a private institution solely by 

way of fees paid by students at the time of admission and at various junctures through an 

academic term. While salaries of teachers and staff is the biggest component of an 

institution's monthly recurring expenses, it further follows that good working conditions 

will attract better teachers. Again, more amenities ensure that better students seek 

admission to that institution. Providing good amenities to the students in the form of 

component teaching faculty and other infrastructure costs money and here commences 

the series of hiccups by the heavy fee paying parent. The fine difference between 

reasonable 'fees' and 'capitation fee' continues to be a point of contention today for the 

student community and the administrative authorities even though Indian courts and 

statutory provisions of various education related laws have clearly and unambiguously 

spelt out the offence of collecting capitation fees and punishment for the same. 

In India, education is not promoted as a money making venture instead it is 

considered to be a noble cause and a charitable venture. Educational institutions are thus 

expected to portray 'nobility' in thought, word and deed, and are strongly frowned upon 

for any overt instances of aggressive money making ploys of enterprise. An educational 

institution's resources include land, buildings, furniture and fixtures, laboratories 

equipped with expensive gadgets, computer laboratories having servers, computers, 

29 Article 21 of the Constitution of India. 
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buses, cars and other vehicles etc. In our Indian academic calendar30 it is easy to discern 

that a university is holidaying for about 165 days in a year- where the academic calendar 

has a five-day working week, two-month vacation and about twenty gazetted holidays. 

No one wonders that assets worth crores of rupees remain unutilized for almost half of 

the year, where these assets have been paid for by student fees (besides grants) collected 

for these purposes. 

Academic Period for payment of fees 

An academic period includes a semester, trimester, quarter, or other period of study such 

as a summer school session of an educational institution. Where an educational institution 

uses credit hours or clock hours and does not have academic terms, each payment can be 

treated as an academic period. 

(i) Component of fees 

Fees can take on various heads of payments which may include: Tuition Fees, Special 

Fees, Caution Deposit, Development Fee, Sports, Medicare, Library, and Cultural 

Activities. Fees collected from students are adjusted towards payments for teachers, 

salaries, maintenance of the institution's premises and equipment, laboratory tools and 

equipment, playgrounds, institutional literature, fans, lights, water and sanitation, 

payments to various authorities are all routed through the fees accumulated from 

students. However, it is usually observed that an institution which collect amounts under 

one head can utilize these amounts only towards expenses and maintenance of such head 

of expense and cannot interchange one for the other. Fixing of a rigid fee structure, 

dictating the formation and composition of a governing body, compulsory nomination of 

teachers and staff for appointment or nominating students for admissions would be 

unacceptable restrictions imposed on an educational institution? 1 

Illustrations of mode and manner of fees collected by educational institutions: 

30 Anita Abraham, Formation and Management & Educational Institutions, Universal Law Publishing Co. 
2005. p.248. 
31 Supra note 30. p.250. 
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Example 1 

Jayant is a first year student in the University's degree program in dentistry. For his first 

year course, over and above his tuition fee, he has to pay a fee to the university for the 

rental of the dental equipment he will use in the course of his academic program. The 

equipment rental fee must be paid to the University at the stage of enrolment and 

admittance and Jayant's equipment rental fee is an item that can be included in the dues 

payable by Jayant to the University. 

Example 2 

When Mary enrolled in college for her first year, she had to pay a separate student 

activity fee in addition to her tuition. This activity fee is used solely to fund on-campus 

organizations and activities run by students, such as the student magazine and the student 

union. No portion of the fee covers personal expenses. 

Cost of studying in India 

The justification by an educational institution to increase the fees, annual charges, 

admission fees and security deposits have been attributed to increase in expenses, in 

particular the salaries of teachers in compliance with the fifty Pay Commission's 

recommendations. On the other hand the various cost associated grievances of studying 

in a reasonably good private school expressed by parents associations include: 

(a) Allegations that the amounts collected under the head 'tuition fee' are sometimes 

in excess of the actual expenditure incurred by an educational institution; 

(b) Huge amounts taken from parents as interest-free loan for granting admission to 

children; 

(c) Huge amounts collected under the head 'building fund' remain unspent by the 

institution. 
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(ii) UGC Act32 on Fees 

In recent years, a very serious situation has arisen because of mushroom growth of 

private educational institutions, specially engineering, medical and management colleges 

in certain states, which charge huge sums of donations as capitation fees for admission to 

various courses of study offered by them. To tackle this evil which have grave deleterious 

consequences, the parliament through University Grants Commission (Amendment) 

Act33 1997, inserted a new section 12-A, in the UGC Act providing for "regulation of 

fees and prohibition of donations in certain cases. By the said amendment Act clauses (h), 

(i) and G) were also inserted in section 26. 

Section 12A of the UGC Act-Regulation of fees and prohibition of donations in certain 

cases.----

".... (2) Without prejudice to the generality of the provisions of section 12 if having 

regard to--

(a) the nature of any course of study for obtaining any qualification from 

any university; 

(b) the types of activities in which persons obtaining such qualification are 

likely to be engaged on the basis of such qualification; 

(c) the minimum standards which a person possessing such qualification 

should be able to maintain in his work relating to such activities and the 

consequent need for ensuring, so far as may be, that no candidate 

secures admission to such course of study by reasons of economic power 

and thereby prevents a more meritorious candidate from securing 

admission to such course of study; and 

(d) all other relevant factors, the Commission is satisfied that it is necessary 

so to do in the public interest, it may, after consultation with the 

university or Universities concerned, specify by regulations the matters 

32 University Grants Commission Act 1956. 
33 These Amendments have come into force from 16-05-1998, the date of application in the Gazette of 
India. 
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in respect of which fees shall be charged, and the scale of fees in 

accordance with which such fees shall be charged in respect of those 

matters on and from such date as may be specified in the regulations in 

this behalf, by any college providing for such course of study from, or in 

relation to, any student in connection with his admission to and 

prosecution of, such course of study: 

Provided that different matters and different scales of fees may be so specified in 

relation to different universities or different classes of colleges or different areas. 

(3) Where regulations of the nature referred to in sub-section (2) have been made 

in relation to any course of study, no college providing for such course of 

study shall------

(a) levy or charge fee in respect of any matter other than a matter 

specified in such regulations; 

(b) levy or charge any fees in excess of the scale of fees specified in 

such regulations; or 

(c) accept, either or directly or indirectly, any payment (otherwise than by 

way of fees) or any donation or gift (whether in cash or kind),from, or in 

relation to, any student in connection with his admission to, and 

prosecution of, such course of study. 

( 4) If, after making, in relation to a college providing for a specified course of 

study, an inquiry in the manner provided by regulations, and after giving 

such college a reasonable opportunity of being heard, the Commission is 

satisfied that such college has contravened the provisions of sub-section 

(3), the Commission may, with the previous approval of the Central 

Government, pass an order prohibiting such college from presenting any 

students then undergoing such course of study therein to any university for 

the award of the qualification concerned ........ " 
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It is submitted that a bare reading of sub-section (2) of s.l2-A of the UGC Act, as 

reproduced above, makes it abundantly clear that the parliament has empowered the UGC 

alone to specify by regulations the matter in respect of which fees may be charged, and 

the scale of fees in accordance with which fees shall be charged in respect of those 

matters by any college providing a specified course of study from, or in relation to, any 

student in connection with his admission to , or continuation of his studies in the given 

course. Sub-section (3) creates a complete restraint against the affiliated colleges from 

charging any fee under any head except those provided under the Regulations or from 

charging fee in excess of scale of fees as statutorily provided. The parliament in 

unequivocal terms has provided that no college can accept either directly or indirectly 

any payment other than the prescribed fee or any donation or gift either in cash or in kind 

from any student in connection with his admission or continuation of his studies. 

Sub-section (4) of S. 12-A of the UGC Act is a penal provision in the sense that any 

college found guilty of violating the regulations framed under S. 12-A has to suffer an 

action, which may virtually lead to its closure. Sub-section (7) of S.12-A is non-obstante 

clause providing that the provisions contained therein and the regulations framed there 

under will have an overriding effect notwithstanding anything inconsistent therewith 

contained in any other law for the time being in force. 

Thus, in the present statutory set up, it is only the University Grants Commission, which 

has the parliamentary sanction, to specify the fees structure chargeable by the affiliated 

colleges and deemed Universities imparting any specialized course ofstudy.34 

(iii)Capitation Fees 

Some private educational institutions indulge in charging exorbitant capitation fees 

from the students more particularly in the professional courses of medicine or 

engineering. This charge often disguised as a charge towards development of the 

institution, is in fact a charge of capitation fees and the claim for development funds has 

degenerated into profiteering. 

34 S.MC. Students Parents Association v. Union of India AIR 2001 Kant 457. p.463. 
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Capitation fee makes the availability of education beyond the reach of the poor. The state 

action in permitting capitation fee to be charged by the state recognized educational 

institution is wholly arbitrary and as such violative of Article 14 of the Constitution of 

India.35 

The education is enlightment. It is the one that lends dignity to man as it was rightly 

observed by Gajendragadkar J. (as he then was) in University of Delhi v. Ram Nath36
: 

"Education seeks to built up the personality of the pupil by assisting his physical, 

intellectual, moral and emotional development." 

He further opined that "education in its true aspect is more a missions and a vocation 

rather than a profession an trade or business, however wide may be denotations of the 

two words .... " 

However the whole problems pertaining to capitation fee was considered by the apex 

court comprised of Justice Kuldip Singh and R.M. Shari in Mohini Jain's case37 

(popularly Known as the Capitation Fee case').In this case the petitioner had challenged 

the validity of notification issued by the government under the Kamataka Educational 

Institutions (prohibition of Capitation Fee) Act 1984, which was passed to regulate 

tuition fee to be charged by the private Medical Colleges in the state. Under the 

notification the tuition fee to be charged from students Kamataka was Rs.60, 000 per 

annum. The petitioner was denied admission on the ground that she was unable to pay the 

exorbitant tuition fee of Rs.60,000 p.a. The court held that the right to education at all 

level is a fundamental right of citizen under Article 21 of the constitution and charging 

capitation fee for admission to educational institutions is illegal and amounted to denial 

of citizen's right to education and also violative of Article 1438
, being arbitrary unfair and 

unjust. 

35 Mohini Jain v. State of Karnataka AIR 1992 SC 1858, p.I866. 
36 AIR 1964 SC 1873, .p. 1875 
37 Ibid. p.I858 
38 Article 14 of the Constitution of India. 
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What is Capitation Fee 

The next question which arises in this regard is: what is capitation fee? It is essentially a 

peculiar concept that has arisen in India due to the commercialization of education. We 

may define capitation fee as a charge of lump sum in lieu of merit, for admission to an 

educational institutions. It is a charge of capital nature that is not in return for the cost of 

education actually imparted. It includes any amount by whatever name called, paid or 

collected directly or indirectly in excess of the prescribed fees. Capitation fee is nothing 

but a consideration for admission. The concept of "teaching shop" is alien to our 

constitutional scheme. 39 

Law lexicon40
: A fee for each person dealt with by the persons who receives it; as where 

a school master, in addition to its salary, or instead of it, is paid one pound per annum for 

each boy in the school. 

Section 2 (a)41 Capitation fee means: any amount by whatever name called, whether in 

cash or kind, in excess of the prescribed or as the case may be approved, rate of fees 

regulated under Section 442
, the word prescribed refers to the rate fixed as for aided 

schools. So far as unaided schools are concerned, the questions of capitation fee arise 

only if there is any approval rate of fees. Prescribed rate of fees only apply to aided 

educational institutions. So far as unaided schools are concerned the statute confer an 

option on the state government to approve the rate of fees. 

Section 443 defines the expression "capitation fee" to mean any amount by whatever 

name called, paid or collected directly or indirectly in excess of the fee prescribed under 

section 4. Section 4 of the same Act states that any amount collected in excess of the fee 

so prescribed is prohibited in the following terms: 

39 Unni Krishnan JP v. State of A.P. AIR 1993 SC 2178 
40 A.S. Oppe, Law Lexicon. Universal Pub. Co. 2001. p.163 
41 Maharashtra Educational Institutions (Prohibition ofCapitation fee) Act 1988 
42 Ibid. 
43 The Tamil Nadu Educational Institutions (Prohibition of Collection of Capitation fee) Act 1992 
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"Regulation of fee etc. --- (1) Notwithstanding anything contained in any 

other law for the time being in force, the government, may by notification, 

regulate the tuition fee or any other fee or deposit that may be received or 

collected by any educational institution or class or classes of such educational 

institutions in respect of any or all class or classes of students: 

Provided that before issuing a notification under this sub-section, the draft of 

which shall be punished, in the Tamil Nadu Government Gazette stating that any 

objection or suggestion which may be received by the government within such 

period as may be specified therein, shall be considered by them. 

(2) No educational institution shall receive or collect any fee or accept deposit in 

excess of the amount notified under sub-section (1). 

(3) Every educational institution shall issue an official receipt for the fee or 

deposit received or collected by it." 

Any student or parent can lodge a complaint about demand for capitation fee or donation 

by any college management to the University Vice-Chancellor, or the Director of 

Technical Education. The Government would proceed against any erring institution as 

per sections 7 and 8 of the Tamil Nadu Educational Institutions (prohibition of Collection 

of Capitation Fee) Act, 1992, and they could face a punishment of imprisonment 

extending from three to seven years, and a levy of a fine. 

In Unni Krishnan, J.P. v. State of Andhra Pradesh44 

The Hon'ble Supreme Court held that it is the lookout of the state including the 

legislature to prevent "commercialization of education" and that prohibition of collecting 

capitation fee has been envisaged by the Act for the purpose of preventing such malady. 

Majority of the unaided minority institutions cannot be compelled to charge the same fees 

as is charged in the government institutions for the simple reason that they have to meet 

the cost of imparting education from their own resources and the main source can only be 

44 AIR 1993 SC2178 
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the fees collected from the students. Nonetheless, learned Judge deprecated any kind of 

commercialization of education, and pointed to the reason of collecting exorbitant 

amount in the name of capitation fee or even other fees. Following passage in the said 

judgment is worth to be noticed in this context: 

"Even so, some question to arise-whether coat-based education only 

means running charges or it take in capital outlay? Who pays or who can 

be made to pay for establishment, expansion and 

improvement/diversification of private educational institution? Can an 

individual or body of persons first collect amounts (by whatever name 

called) from the intending students and with these monies establish an 

institution-an activity similar to builders of apartments in the cities? How 

much should the students coming in later years pay? Who should work out 

the economics of each institution? Any solution evolved has to take into 

account all these variable factors. But one thing is clear: 

commercialization of education cannot and should not be permitted. 

Parliaments as well as state legislature have expressed this intention in 

unmistakable terms. Both in the light of our tradition and from the 

standpoint of interest of general public commercialisation is positively 

harmful; it is opposed to public policy. As we shall presently point out, 

this is one of the reasons for the holding that imparting education cannot 

de trade, business or profession. The question is how to encourage private 

educational institutions without allowing them to commercialize the 

education? This is the troublesome question facing the society, the court 

and the institution today." 

From the constitutional perspective regarding charging of capitation fee, the court held 

that "the state action in permitting capitation fee to be charged by state recognized 

educational institutions is wholly arbitrary and as such violative of Article 14 of the 

constitution of India". The capitation fee brings to the fore a clear class bias. Admission 

of non-meritorious students by charging capitation fee-in any form whatsoever strikes at 

the very root of the Constitutional scheme and our educational system. 
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(iv) Current Trend in Fixing Fees 

In T.MA. Pai Foundation v. State of Karnataka45 

On the matter fixing the fees, an Eleven Member Bench of the Supreme Court observed: 

"An educational institution is established for the purpose of imparting 

education of the type made available by the institution. Different courses 

of study are usually taught by teachers who have to be recruited as per 

qualifications that may be prescribed. More amenities will ensure that 

better working conditions will attract better teachers. More amenities will 

ensure that better students seek admission to that institution. One cannot 

lose sight of the fact that providing good amenities to the students in the 

form of competent teaching faculty and other infrastructure costs money. 

It has. therefore, to be left to the institution, if it chooses not to seek any 

aid from the government, to determine the scale of fee that it can charge 

from the students. One also cannot lose sight of the fact that we live in a 

competitive world today, where professional education is in demand. We 

have been given to understand that a large number of professional and 

other institutions have been started by private parties who do not seek any 

government aid. In a sense, a prospective student has various options 

open to him/her where, therefore, normally economic forces have a role to 

play. The decision on the fee to be charged must necessarily be left to the 

private educational institution that does not seek or is not dependent upon 

any funds from the government. " 

In Islamic Academy of Education v. State of Karnataka46 
, the Supreme Court held that 

there could be no rigid fee structure fixed by the government. The Supreme Court in this 

case considered the issue "whether educational institutions are entitled to fix their own 

fee structure" and came up with specific answers and recommendations on charge of fee 

and fee structure in an educational institution which include the following:-

45 AIR 2003 SC 355. 
46 (2003 )6 sec 697 
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(a) There can be no rigid fee structure fixed by the government. Institutes must be 

accorded freedom to fix their fee structure while taking into account the need to 

generate funds to run the institution, to provide facilities for the benefit of 

students and also to generate a surplus which is to be used for the growth of the 

institution. 

(b) The fee structure of the educational institution is to be put to scrutiny (in advance 

of the academic year) in each state by a Committee headed by a retired High 

Court judge. The fee-scrutiny Committee would include a chartered accountant, 

an eminent doctor or an engineer as applicable, Secretary of Medical Education or 

Technical Education of the State Government and a person of repute in the 

educational field. 

(c) The fees announced by the most of the medical colleges are so hefty that it is 

impossible for parents to afford such education for their children. 

(d) Fees once decided will remain in force for three years. Ideally, the fees should 

remain the same for the entire course period so that the parents are not unaware of 

the total they will be called upon to pay when they admit their wards. 

(e) Noting the fact that several institutions were charging fees for an entire four or 

five years course (in view of students leaving midstream on certain occasions, and 

seats lying vacant to the prejudice of the institute's interest) the Bench said no 

institution could charge fee for more than one semester or at the most for a year; 

alternatively a bond/bank guarantee for the balance fees to cover the instance of 

student leaving midstream could be arranged for. 

(f) Holding that each institution could have separate fee structures depending on the 

facilities, infrastructure, salary paid to its staff and the investments made for 

future, the Bench said that the professional colleges would be required to submit 

their proposed fee structure to the Committee. Once the fee is fixed by the 

Committee the institute cannot charge either directly or indirectly any other 

amount over and above the fixed fees. 

(g) The Committee after scrutinizing the details of various aspects could fix a fee 

structure which would remain valid for three years and only thereafter the 

institution could approach the Committee again for revision. 
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Similarly, in Modern School v. Union of India,41 the Supreme Court laid down guidelines 

to prevent profiteering by private unaided schools in Delhi and blatant commercialisation 

of education. Huge sums of money sometimes even to the tune of Rs. 8000 per month 

have been collected as tuition fee and other annual fees by schools towards 

'development' which often meant constructing more buildings, financing other schools 

run by the management and even creating and maintaining swimming pools. The SC 

order covers the following points: 

(a) It empowers government to check private schools in Delhi from charging 

excessive fees; 

(b) Directs schools to file accounts to Director, Education. The Director is authorized 

to regulate the fees and other charges to prevent the commercialization of 

education; Director to analyses the statements of fees of the schools; schools 

ought to apply the principles of accounting applicable to non-profit 

organizations/non-business organizations; 

(c) Private (unaided) schools would have to fulfill their statutory obligation to admit 

students (25% of the students) from the economically lower strata to comply with 

one of the conditions on which they had been allotted land at concessional rates. 

It is submitted that in past fifteen years there has been radical changes from rigid to 

liberal approach of the court on the matter of capitation fee. The journey from Mohini 

Jain to T.MA. Pai foundation reflects the judicial liberalization, but it is important to 

note that the capitation fee enable the rich to take admission whereas the poor has to 

withdraw due to financial inability. A poor student with better merit cannot get admission 

because he has no money to apply whereas the rich can purchase the admission. There is, 

therefore, no escape from the conclusion that charging of capitation fee in consideration 

of admissions to educational institution is utter violation of our Constitutional provisions. 

C: COMMERCIAISATION AND CORRUPTION 

The study oflndia's historical past suggests that education has always been recognized as 

the religious duty and charitable object. It was never a trade or business. The duty cast on 

47 AIR 2004 SC 2236 
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the state to provide education, stems from India's historical past. Originally in the varna 

system, all individuals had equal opportunities for learning. When Brahmins the teacher 

of knowledge realized that it was not always possible for their kin to attain the 

intellectuals height of their fathers, they caused the path to the attainment of the status of 

brahmine to restrict by an interpretative modification in the method of attainment of that 

status.48 The status of 'brahmin' latter cause to be associated with, birth, rather than 

intellectual attainment. The Brahmins closed the doors of learning to all except their kin. 

The king failed in his duty to prevent this process. 

If keeping the doors of learning opens is the objective, it is hardly necessary to keep 

education outside the domain of private power. What should be ensured is that the state 

adheres to his duty to provide educations. The state should also have the right to control 

the subject matters of educations, and the manner in which it is taught. Education is so 

essential requirement that private right to run it as a business for profit should not be 

granted for of this was done, the price of education would go beyond the means of a large 

sections of the population thus leading to a divided and unequal society. Therefore, 

running of education institution as a business is hazardous to the society. 

Commercialization's of education has always been looked upon with disfavour in our 

country. As far back as in 1956, Parliament expressed its intention by enacting the 

University Grant Commission Act, Indian Medical Council Act. Advocate Act was 

enacted in 1961 and All India Council for Technical Education in 1987 which specified 

the prevention of commercialization of education as one of the duties of the aforesaid 

enactments. 49 

Moreso, the National Policy on Education 1986, envisages that the commercialization of 

technical and professional educations should be curbed and that steps should be taken to 

prevent the establishment of institutions set up to commercialize education. 

48 The path to the attainment of the status of brahmin, according to the Rig Veda- samscarat dwija uchyate
by virtues of refinement you became a twice born; Veda pathena viprasyet-by virtues of the study of the 
Veda's you shall be a vipra-brahmajanani its brahmana-by reason of attaining the knowledge ofthe 
absolute you are a Brahman. Quoted in Student Advocate vol.5,1993. p 86. 
49 Unni Krishnan v. State of A.P .• AlR I 993 SC 2178. p.2237. 
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In the Unni Krishnan50 the Supreme Court has held that imparting education can not be 

treated as a trade or business and that education can not be allowed to be converted into 

commerce. B.P. Jeevan Reddy, J., one of the learned judges constituting the five Judges 

Bench of the court in that case observed that 

"Trade or business normally connotes an activity carried on with a 

profit motive. Education has never been commerce in this country. Making 

it one is opposed to the ethos, tradition and sensibilities of this nation .... " 

The decision of the court in allowing the capitation fee does not tally with the above 

reasons. Commercialization of education cannot and should not be permitted. The 

Parliament as well as the state legislatures has expressed this intention in unmistakable 

terms. Both in the light of our tradition and from the stand point of interest of general 

public, commercialization is positively harmful; it is opposed to public policy. 51 

Now the question is whether the right to establish an educational institution can be said 

to be carrying on any occupation within the meaning of Article 19(1) (g), the Supreme 

Court in Unni Krishnan's case 52 opined that such activity can neither be a trade or 

business nor can it be a profession within the meaning of Article 19(1) (g). the court 

adopted the above opinion in the line of reasoning taken in State of Bombay v. 

R.M.D.C53
., where the court opined that imparting education could not be treated as a 

trade or business, education can not be allowed to be converted into commerce nor can 

the petitioners seeks to obtain the said result by relying upon the wider meaning of 

'occupation'. The content of the expression 'occupation' has to be ascertained keeping in 

mind the fact that clauses (g) of Article 19(1) employs, all the four expressions namely, 

;profession', 'occupation', 'trade' and 'business'. Their field may overlap but each of 

them does certainly have a content of its own distinct from the others. It is clear

imparting of education is not and cannot be allowed to become commerce. 

50 AIR 1993 SC 2I78. p .2243. 
51 Vidyaranya Education Society, Koppolu v. Director ofSchool Education AIR 1995 A.P. 295, p.301. 
52 Ibid. p.2244 
53 AIR 1957 SC 699. 

267 



Thus, commercialization of education leads to lowering of standards and corruption. This 

view is best explained by Mohan J :54 

"Their only aim is to make money during a hard bargain, exploiting 

eagerness to acquire a professional degree which would passport for 

employment in a country rampart with unemployment. They could be even 

called pirates in the high seas of education. The commercialization of 

education, the racketeering must be prevented." 

Competition among various businesses only leads to higher standards at lesser 

prices. When educational institutions have to compete with one another in the quality of 

the training they offer, when they have to compete for the value that is to be attached to 

the diplomas they issue, educational standards would necessarily rise. Competition for 

the services of the best teachers will result in a rise in the caliber of teaching and in the 

salaries of teachers. 

The most important a question remains to be addressed is whether how should allow the 

spread of education through private initiatives? Unquestionably, the best method is to 

allow the private sector to enter the field and run education as a business for profit with 

profit as an incentive, entrepreneurs will set up institution, and compete with each other 

to provide the best possible education. The supply of education will also be increased. As 

supply catches up with demand, even the unregulated price of education in the market 

will came down, competition will ensure not only high standards of education, but high 

remuneration to the best of teachers, a situation would sadly does not exists in India 

today. Commercialization of education in the light of our tradition and from the stand 

point of interest of general public is positively harmful and it should not be permitted at 

all. That would be contrary to the constitutional objective and goals in the preamble and 

Directive Principle obliging the state to take up the job55
• Such educational system led to 

corrupt activities of the temple and jeopardize the academic atmosphere in general and 

merits in particular. 

54 Supra note 49. p.2182, per Mohan, J.(Majority view). 
55 Articles 14 and 15. Constitution of India. 
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However, the Judiciary has been coming forward to rescue the victims whose career is 

being spoiled due to educational pollution at the educational institutions. Pramila Kumari 

v. State of Bihar56 is one of such example where a sordid state of affairs in the matter of 

admission to the general nursing and midwifery training courses existed. The counter 

affidavit filed by the respondent. Superintendent of Nalanda Medical College and 

Hospital, revealed that the admissions were taken on the basis of forged mark sheets and 

flagrant violations of reservation policy. In this under world game57
, the respondent

superintendent, NMCH also contributed by not rendering proper assistance in verification 

of documents as was ordered by the court. The net result was that the honest and high 

rankers had to suffer as compared to the dishonest and undeserving candidates whom the 

court allowed because of "the end of first year course". But the petitioner who moved the 

Patna High Court, were directed to wait for the next session to begins as it was difficult to 

take their admission in the mid-stream of the course. 

G.C. Bharkula, J. speaking for self and Aftab Alam J. showed great concern for the 

education system touching the lowest level' and issued two important directions. First, to 

initiate criminal prosecution against the alleged criminals; and secondly, the state 

government to take appropriate legal and disciplinary action against the college 

authorities including the superintendent. One of the contributions, needing appreciation, 

was that the court directed 58 the superintendent to pay Rs. 1000/- to each petitioner which 

would be recoverable from the officers involved in the above illegalities. Thus the court 

developed the principle of accountability in the above case which was reasonably 

required to check the corruption in educational institutions as well as to punish the 

negligent officials. 

Moreover, the Veena Gupta59 case is one more addition to the corruption jurisprudence 

in the law of education where the principal of the institution silently and secretly wanted 

to murder meritorious in favour of his own daughter in super specialist courses such as 

56 AIR 1994 Pat I. 
57 Criticed by C.M. Jariwala, XXX, ASIL p.246 
58 Ibid. 
59 Dr.Veena Gupta v. University of Delhi AIR 1994 Del I 08. 
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MD. The Delhi High Court again comes to the rescue of merit and for this serious 

unacademic exercise the Full Bench observed60 

"We strongly deprecate the action of the principal who was occupying a 

position of trust unfortunately-city the desire to secure a chosen discipline 

for his daughter made him act in a manner which was unbecoming of a 

principle of an educational institution." 

The above opinion of the court, It is submitted is not enough for the grave pollution in 

the Medical College of repute and the accomplice of the conspiracy should not be 

allowed to go scot free. The consumers of the educational excellence whose interest is 

violated must be adequately compensated. 

Increase in fee is necessitated generally for two reasons: increase in the cost of education; 

and introduction of self-financing courses. But in many cases fees have been increased to 

make huge profit as a commercialized venture. Asking the students in paid and NRI seats 

to deposit the entire amount of fee for 4 Y2 years in one installment is another method 

resorted to which was fortunately not upheld. 61 

In institutes of management studies there is a growing tendency to increase the fee 

exorbitantly. This is done in view of the fact that there are large numbers of candidates 

who aspire to take admission in such institutes and their students are well placed after 

finishing the studies. The hike raises question as to whether such institutes are meant to 

cater to the needs of the elite class only shattering the constitutional dream of justice, 

social, economic and other; and whether the faculty of management studies is different 

from other faculties so far as education is concerned. The court has yet to give an answer 

to the above questions. It has simply weighed on one side the expenditure and on the 

other the income from fee. 62 

60 Ibid. p.ll 0. 
61 Ankur Aggarwal v. State ofMP. AIR 2000 MP 310. 
62 Ibid. 

270 



Another glaring example of commercialization of education by authorities of 

educational institutions, claiming tax exemption for the commutation of their students 

and other· staff through vehicles owned and possessed by them can be seen through a 

decision by the Patna High Court in D.A. V College Management Committee v. State of 

Bihar 63
, where The Bihar State Legislature, in order to give incentive to educational 

institutions for the commutation of their students and other staff through vehicles owned 

and possessed by them, provided exemption to such educational institutions from 

payment of road tax which was later on withdrawn. An educational institution, making 

money out of such concession, challenged the withdrawal of the aforesaid exemption. To 

evade the liability, alternatively it was further unsuccessfully urged that the 

school/college buses should not be treated as 'transport vehicles' and the rate applicable 

to such vehicles be not charged for the institutional buses. To attract the court's relief, the 

appellant took cover of articles 21, 41, 45 and 46 of the Constitution. The Patna High 

Court, dismissing the appeal, upheld the withdrawal in view of the fact that the state had 

an inherent right to withdraw when the exemption was made a source of 'making huge 

profit year after year' and further that this surplus was not transferred to the benefit of the 

poor and downtrodden students. In this case one finds a commercial venture in running 

the school and also exploitation of those who have no alternative except to send their 

wards to a school having all facilities, including the transportation of students. 

In modern times, commercialization of education has been a problem area, all over 

the world and education is a big business. On 181
h June, 1996, professor G. Roberts 

Chairman ofthe Committee of Vice-Chancellors and principals commented64
: 

"The annual turnover of the higher education sector has now passed the£ 

10 billions mark. The massive increase in participation that has led to this 

figure, and the need to prepare for further increases, now demands that 

we make revolutionary advances, in the way we structure, manage and 

fund higher education. " 

63 AIR 2000 Pat 285. 
64 As quoted in Modern School v. Union of India. AIR 2004 SC 223 7 
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In the book titled 'Higher Education Law' (Second Edition) by David Palfreyman and 

David Wamer
65 

.In modem times, all over the world, education is big business. On 

account of consumerism, the students all over the world are restless. Those schools in 

private sector which charge fees may be charitable provided they are not run as profit

making ventures. That education charity must be established for the benefit of the public 

rather than for the be nefit of the individuals. That while individuals may derive benefits 

from an educational charity, the main purpose of the charity must be for the benefit of the 

public. 

With the object of preventing commercialization of education, the Supreme Court in 

Modern School v. Union of India66 declared that the Directorate of Education had the 

authority to regulate quantum of fees charged by the recognized unaided schools. The 

court also directed that the accounts required to be maintained by schools were to be on 

principle of accounting applicable to non business organizations known as 'fund based 

system of accounting'. It was further held that private unaided schools were entitled to set 

up a development fee. It remains to be seen whether the collection of development fee 

would indirectly bring in capitation fee through the backdoor. 

Moreso, the question before the Hon'ble Court67 arose-----

"Whether cost-based education only means running charges or can it take in capital 

outlay? Who pays or who can be made to pay for establishment, expansion and 

improvement/diversification of private educational institution? Can an individual or body 

of persons first collect amounts (by whatever name called) from the intending students 

and with those monies establish an institution an activity similar to builders of apartments 

in the cities? How much should be students coming in later years pay? Who should work 

out the economics of each institution? Any solution evolved has to take into account all 

these variable factors. But one thing is clear; commercialization of education cannot and 

should not be permitted. The Parliament as well as State Legislatures has expressed this 

intention in unmistakable terms. Both in the light of our tradition and from the standpoint 

65 Ibid. p.2242. 
66 Ibid. p. 2237. 
67 Ibid. p. 2242. 
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of interest of general public, commercialization is positively harmful; it is opposed to 

public policy. As we shall presently point out, this is one of the reasons for holding that 

imparting education cannot be trade, business or profession. The question is how to 

encourage private educational institutions without allowing them to commercialize the 

education? This is the troublesome question facing the society, the Government and the 

Courts today." 

In the matter of regulation of fees, one of the most contentious issues, the court in 

Jnamdar68 upheld the freedom of every unaided educational institution 'to devise its own 

fee structure subject to the limitation that there can be no profiteering and no capitation 

fee can be charged directly or indirectly, or in any form'. 

The court showing an awareness of the ground realities of commercialization of 

education, stated: 69 

If capitation fee and profiteering is to be checked, the method of admission 

has to be regulated so that the admissions are based on merit and 

transparency and the students are not exploited. It is permissible to 

regulate admission and fee structure for achieving the purpose just stated. 

In a· similar vein, the court again observed: 70 

Unless the admission procedure and fixation of fees is regulated and controlled at 

the initial stage, the evil of unfair practice of granting admission on available seats 

guided by the paying capacity of the candidates would be impossible to curb . 

... Professional education should be made accessible on the uniform basis. 

Minorities or non-minorities, in exercise of their educational rights in the 

field of professional education have an obligation and a duty to maintain 

requisite standards of professional education by giving admissions based 

on merit and making education equally accessible to eligible students 

68 P.A. Inamdar v. State ofMaharashtra, (2005)6 SCC 537. 
69 Ibid. 
70 Ibid. p. 607. 
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through a fair and transparent admission procedure and based on a 

reasonable fee structure. 

While one may wholeheartedly agree with the above observations which reveal the 

court's concern for merit, accessibility and standards of education, the question whether 

the decision in Inamdar has actually succeeded in advancing these values remains 

debatable. 

The court, fully conscious of its limitations in the field of educational policy making, 

ends the judgment urging the government to enact a comprehensive legislation71
• Indeed, 

this is a step the central government should have taken long back. However, even after 

Inamdar there seems to be total apathy on the part of the government. The only response 

has been the enactment of the Constitution (93rd Amendment) Act in January 2006 

providing for reservation of seats in private unaided educational institutions in favour of 

scheduled castes, scheduled tribes and socially and educationally backward classes. There 

seems to be no serious effort for following up the amendment with effective legislation, 

which is necessary to carry out the objective of the amendment. The demand for a 

comprehensive legislation to regulate self-financing institutions and to put an end to 

commercialization of education remains a cry in the wilderness! 

Thus it is submitted that the commercialization and corruption m education and 

educational systems, which has been seen in recent years has reached an alarming 

situation on account of the failure of the government to perform its statutory functions. It 

is suggested that the only way through which this practice could be checked is, by 

enacting a uniform central legislation through Parliament. 

D: PROFESSIONAL COLLEGES 

The demand and the availability of the educational avenues in India are not equally 

distributed in respect of various disciplines of education. In particular the concentration 

71 Ibid. p.609. 
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towards the professional education increased very high from the third decade of the 

Constitution. 

This raises a question of admission as well as catering to the needs of the students by 

the government institutions. This led to the emergence of a large number of medical and 

engineering colleges in respect of technical educations. It is therefore the matter of 

commercialization and corruption in respect of the professional colleges finds a 

discussion here separately to highlight the judicial approach in this area as well as to find 

out a viable solution to the above problems. 

The practice of collection of capitation fee has ushered in an era where education is 

viewed as a new lucrative industry. The problem basically stems from the inadequacy of 

suitable educational facilities in the country. A purely economic solution to this world be 

to increase the number of educational institutions to keep pace with the increasing 

demand. 72 Economist, Swaminathan Ankleshwar Aiyer claimed that in such a situation, 

the market itself would be best able to regulate the quality of education in private 

institutions.73 However, this has not proved to be correct. Over the last decade, there has 

been a mushrooming of private institutions collecting exorpit out amount as capitation fee 

in consideration for sub-standard educational facilities. 

In the yester years, the problem of capitation fee in professional colleges particularly in 

medical and engineering colleges has been the subject of two erroneous decisions by the 

Supreme Court of India. Viz. Mohini Jain74and Unni Krishnan75
. However, the problem 

was prevalent even before these decisions. 

In D.P. Joshi v. State of Madhya Bharat76
• The question that arises was whether the 

petitioner who was a resident of Delhi and has been admitted in July, 1952, by the state 

of Madhya Bharat as a student in the Mahatma Gandhi Memorial Medical College at 

72 G. Thimmiah, Economic Advisor to the Govt. Seminar on Mohini Jain, University Law college, 
Bangalore, 25 August 1992. 
73 Praveen Swami, A State obligation, Frontline, I 0 Feb 27, Mar.l2 1993 at 94. 
74 Mohini Jain v. State of Karnataka, AIR 1992, SC 1858. 
75 Unni Krishnan v. State of A.P. (1993) I. S.C.C.645. 
76 AIR 1955 SC 334. 
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Indore and who has been called upon to pay a sum of Rs. 1.500 per annum as capitation 

fee, in addition to the tuition fees and other charges payable by all the students of the 

college in general, is entitled to a writ restraining the authorities concerned from levying 

that capitation fee on the ground that the rule under which he was asked to pay is 

repugnant to the constitution. The court held that the classification between Madhya 

Bharat students and non-Madhya Bharat students might validly be made on a 

geographical basis. Such a classification would be eminently just and reasonable where it 

relates to education which is concern primarily of the state. The contention therefore, that 

the rule imposing capitation fee on non-Madhya Bharat students is not in contravention 

of Article 14 or 15( 1) of the Constitution. 

The Supreme Court in Mohini Jain v. State of Karnataka77 decided on the 

constitutionality of the practice of charging capitation fees in medical Colleges. The 

Court held that charging of tuition fee of Rs.25000 in private Medical College as against 

tuition fee of Rs. 2.000 only in government medical college is unconstitutional. Apart 

from error on the merits of the decisions, the judgment in Mohini Jain is really a non

judgment, i.e. nonest.being a flagrant violation of the imperative mandate of the Indian 

Constitution, Article 145(3), that the minimum number of judges who are to sit for 

deciding a case involving substantial question of law as to the interpretation of the 

constitution shall be five. Hence, the case should have been decided by a bench of five 

judges and not a truncated bench of two judges. Apart from constitutional infirmity, the 

decision itself involved the error of failing to notice that education in government 

medical colleges is subsidized education, and there was no principle of constitutional law 

or justice of wisdom which would require private medical college to provide medical 

education at less than the cost. 78 

Subsequently, in Unni Krishnan19
, the Constitution Bench of five judges was concerned 

with medical education as well as engineering education. And in this case the Supreme 

Court laid down a scheme abolishing capitation fees and regulating the functioning of 

77 Supra note.?3. 
78 JILl, 1994 vol.36 p.385. 
79 Supra note 74. 
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private medical and technical institutions. It added that no individual or a group of 

individuals, company or firm can establish or administer professional, technical, 

engineering or medical colleges. Only registered trust can do so. There is thus, limit on 

the extent of privatization that can be allowed in the education system. 

The scheme evolved80 herewith was in the nature of guidelines which the appropriate 

Governments and recognizing and affiliating authorities shall impose and implement in 

addition to such other conditions and stipulations as they may think appropriate as 

conditions for grant of permission, grant of recognition or grant of affiliation, as the case 

may be. We are confining the scheme-for the present only to 'professional colleges'. 

The expression 'professional colleges' in this scheme includes: 

(i) "medical colleges, dental colleges and other institutions and colleges 

imparting Nursing, Pharmacy and other courses allied to Medicine, 

established and/or run by educational institutions, 

(ii) colleges of engineering and colleges and institutions imparting technical 

education including electronics, computer sciences, established and/or run by 

private educational institutions, and 

(iii) such other colleges to which this scheme is made applicable by the 

Government, recognizing and/or affiliating authority." 

The expression "appropriate authority" means the Government, University or other 

authority as is competent to grant permission to establish or to grant recognition to a 

professional college. 81 

The expression 'competent authority' in this scheme means the Government/University 

or other authority, as may be designated by the Government/University or by law, as is 

competent to allot students for admission to various professional colleges in the given 

state.82 

80 Ibid p.224 7. 
81 Supra note 74. 
82 Ibid. 
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It is made clear that only those institutions which seek permission to establish and/or 

recognition and/or affiliation from the appropriate authority shall alone be made bound 

by this scheme. This scheme is not applicable to colleges run by Government or to 

University colleges. In short, the scheme hereinafter mentioned shall be made a condition 

of permission, recognition or affiliation, as the case may be. For each of them viz., grant 

of permission, grant of recognition, grant of affiliation, and these conditions shall 

necessarily be imposed, in addition to such other conditions as the appropriate authority 

may think appropriate. No private educational institution shall be allowed to send its 

students to appear for an examination held by any Government or other body constituted 

by it or under any law or to any examination held by any University unless the concerned 

institution and the relevant course of study is recognized by the appropriate authority 

and/or is affiliated to the appropriate University, as the case may be.83 

(1) A professional college shall be permitted to be established and/or administered 

only by a Society registered under the Societies Registration Act, 1860 (or the 

corresponding Act, if any, in force in a given state), or by a public Trust, religious 

or charitable, registered under the Trusts Act, Wakfs Act (or the corresponding 

legislation, if any, e.g., Tamil Nadu Religious and Charitable Endowments Act 

and A.P. Religious and Charitable Endowments Act). No individual, firm, 

company or other body of individuals, by whatever appellation called-except 

those mentioned above-will be permitted to establish and/or administer a 

professional college. All the existing professional colleges which do not conform 

to the above norm shall be directed to take appropriate steps to comply with the 

same within a period of six months from today. In default whereof, 

recognition/affiliation accorded shall stand withdrawn. 84 

(2) Atleast, 50% of the seats in every professional college shall be filled by the 

nominees of the Government or University, as the case may be, hereinafter 

referred to as "free seats". These students shall be selected on the basis of merit 

determined on the basis of a common entrance examination where it is held or in 

the absence of an entrance examination, by such criteria as may be determined by 

83 Ibid. 
84 Supra note 74. 
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the competent authority or the appropriate authority, as the case may be. It is, 

however, desirable and appropriate to have a common entrance exam for 

regulating admissions to these colleges/institutions, as is done in the State of 

Andhra Pradesh. The remaining 50% seats (payment seats) shall be filled by those 

candidates who are prepared to pay the fee prescribed therefore and who have 

complied with the instructions regarding deposit and furnishing of cash 

security/Bank guarantee for the balance amount. The allotment of students against 

payment seats shall also be done on the basis of inter se merit determined on the 

same basis as in the case of free seats. There shall be no quota reserved for the 

management or for any family, caste or community which may have established 

such college. The criteria of eligibility and all other conditions shall be the same 

in respect of both free seats and payment seats. The only distinction shall be the 

requirement of higher fee by the "payment students". The management of a 

professional college shall not be entitled to impose or prescribe any other and 

further eligibility criteria or condition for admission either to free seats or to 

payment seats. It shall, however, be open to a professional college to provide for 

reservation of seats for constitutionally permissible classes with the approval of 

the affiliating University. Such reservations, if any, shall be made and notified to 

the competent authority and the appropriate authority atleast one month prior to 

the issuance of notification calling for applications for admissions to such 

category of colleges. In such a case, the competent authority shall allot students 

keeping in view the reservations provided by a college. The rule of merit shall be 

followed even in such reserved categories. 85 

(3) The number of seats available in the professional college (to which this scheme is 

made applicable) shall be fixed by the appropriate authority. No professional 

college shall be permitted to increase its strength except under the permission or 

authority granted by the appropriate authority.86 

(4) No professional college shall call for applications for admissions separately or 

individually. All the applications for admissions to all the seats available in such 

85 Supra note 84. 
86 Ibid. 
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colleges shall be called for by the competent authority alone, along with 

applications for admission to Government/University colleges of similar nature. 

For example, there shall be only one notification by the competent authority 

calling for applications for all the medical colleges in the State - and one 

notification for all the engineering colleges in the state and so on. The 

applications forms for admission shall be issued by the competent authority (from 

such offices, centres and places as he may direct). The application form shall 

contain a column or a separate part wherein an applicant can indicate whether he 

wishes to be admitted against a payment seat and the order of preference, up to 

three professional colleges. 87 

(5) Each professional college shall intimate the competent authority, the State 

Government and the concerned University in advance the fees chargeable for the 

entire course commencing that academic year. The total fees shall be divided into 

the number of years/semesters of study in that course. In the first instance, fees 

only for the first year/semester shall be collected. The payment students will be, 

however, required to furnish either cash security or bank guarantee for the fees 

payable for the remaining years/semesters. The fees chargeable, in each 

professional college shall be subject to the ceiling prescribed by the appropriate 

authority or by a competent Court. The competent authority shall issue a 

brochure, on payment of appropriate charges, along with the application form for 

admission, giving full particulars of the courses and the number of seats available, 

the names of the colleges' their location and also the fees chargeable by each 

professional college. The brochure will also specify the minimum eligibility 

conditions, the method of admission (whether by entrance test or otherwise) and 

other relevant particulars.88 

(6) (a) Every State Government shall forthwith constitute a committee to fix the 

ceiling on the fees chargeable by a professional college or class of professional 

colleges, as the case may be. The Committee shall consist of a Vice-Chancellor, 

Secretary for Education (or such Joint Secretary, as he may nominate) and 

87 Ibid. 
88 Ibid. 
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Director, Medical Education/Director Technical Education. The committee shall 

make such enquiry as it thinks appropriate. It shall however, give opportunity to 

the professional colleges (or their association(s), if any) to place such material, as 

they think fit. It shall, however, not be bound to give any personal hearing to 

anyone or follow any technical rules of law. The Committee shall fix the fee once 

every three years or at such longer intervals, as it may think appropriate. 

(b) It would be appropriate ifthe U.G.C. frames regulations under Section 12A 

(3) of the U.G.C. Act, regulating the fees which the affiliated colleges, operating 

on no-grant-in-aid basis, are entitled to charge. The Council for Technical 

Education may also consider the advisability of issuing directions under Section 

10 of the A.I.C.T.E. Act regulating the fees that may be charged in private 

unaided educational institutions imparting technical education. The Indian 

Medical Council and Central Governments may also consider the advisability of 

such regulation as a condition for grant of permission to new medical colleges 

under Section 1 0-Aand to impose such a condition on existing colleges under 

Section 1 0-C. 

(c) The several authorities mentioned in sub-paras (a) and (b) shall decide whether a 

private educational institution is entitled to charge only that fee as is required to 

run the college or whether the capital cost involved in establishing a college can 

also be passed on the students and if so, in what manner. Keeping in view the 

need, the interest of general public and of the nation, a policy decision may be 

taken. It would be more appropriate if the Central Government and these several 

authorities (U.G.C., I.M.C. and A.I.C.T.E.) co-ordinate their efforts and evolve a 

broadly uniform criterion in this behalf. Until the Central Government, U.G.C., 

I.M.C and A.I.C.T.E. issue orders/regulations in this behalf, the committee 

referred to in the sub-para (a) of this para shall be operative. In other words, the 

working and orders of the committee shall be subject to the orders/regulations, 

issued by Central Government, U.G.C., I.M.C. or A.I.C.T.E., as the case may be. 
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(d) We must hasten to add that what we have said in this clause is merely a reiteration of 

the duty-any, obligation-placed upon the Governments of Andhra Pradesh, 

Maharashtra Kamataka and Tamil Nadu by their respective legislatures to writ, 

Section 7 of Andhra Pradesh Act 5 of 1983, Section 4 of Maharashtra Act 6 of 

1988, Section 5 of Kamataka Act of 1984 and Section 4 of Tamil Nadu Act 57 of 

1992. Other States too may to have similar provisions, carrying statutory force. 

(7) Any candidate who fulfils the eligibility conditions would be entitled to apply for 

admission. After the free seats in professional colleges are filled up, at! east 1 0 

days' time will be given to the candidates (students) to opt to be admitted against 

payment seats. The candidates shall be entitled to indicate their choice for any 

three colleges (if available). In such case, he shall comply with the deposit and 

cash security/Bank guarantee-taking the institution charging the highest fees as 

the basis-within the said period of ten days. If he is admitted an institution, 

charging less fee, the difference amount shall be refunded to him. (The cash 

security or Bank guarantee shall be in favour of the competent authority, which 

shall transfer the same in favour of the appropriate college if that student is 

admitted)89
• 

(8) The result of the entrance examination, if any, held should be published atleast in 

two leading newspapers, one in English and other in vernacular. The payment 

candidates shall be allowed to different professional colleges on the basis of 

merit-cum-choice. The allotment shall be made by the competent authority. A 

professional college shall be bound to admit the students so allotted. The casual 

vacancies or unfilled vacancies, if any, shall also be filled in the same manner. 

The management of a professional college shall not be permitted to admit any 

student other than the one allotted by the competent authority - whether against 

free seat or payment seat as the case may be. It is made clear that even in the 

matter of reserved categories, if any; the principle of interse merit shall be 

followed. All allotment shall be published in two leading newspapers as aforesaid 

and on the notice boards of the respective colleges and at such other places as the 

89 Supra note 88. 
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competent authority may direct, along with the marks obtained by each candidates 

in the relevant entrance test or qualifying examination, as the case may be. No 

professional college shall be entitled to ask for any other or further payment or 

amount, under whatever name it may be called, from any student allotted to it 

whether against the free seat or payment seat. 90 

(9) After making the allotment, the competent authority shall also prepare and publish 

a waiting list of the candidates along with the marks obtained by them in the 

relevant test/examination. The said list shall be followed for filling up any casual 

vacancies or 'drop-out' vacancies arising after the admissions are finalized. These 

vacancies shall be filled until such date as may be prescribed by the competent 

authority. Any vacancies still remaining after such date can be filled by the 

management. 91 

The Supreme Court's scheme, It is submitted is an advice to the legislature and does not 

have the effect of a decision, as the case before the court stood disposed off by the 

decision that there is no fundamental right to free education in medical and engineering 

colleges, and that where private medical and engineering colleges charge fee on the cost 

basis that can not be characterized as capitation fee Jeevan Reddy, J, observed, "it would 

be highly desirable if the scheme is given statutory shape by incorporating it in the rules 

that may be framed under the said enactments.92 

The next Case in which the Supreme Court had an occasion to consider the concept of 

capitation fee in respect of the government self financing institution is Institute of Human 

Resources Development and Others v. TR. Rameshkumar93
• In this case the question 

before the court was whether schemes framed in Unni Krishnan regarding admission in 

and fees chargeable by private professional colleges is applicable in government self 

financing institution. The brief facts in this case goes as, two engineering colleges 

(appellants) have been set up by the state of Kerala as self-financing institutions. One 

started by the institutes of Human Resources Development for Electronics at Chengannar 

90 Ibid. p.2250 
91 Ibid. 
92 Ibid. 
93 (1995)4 sec 210. 
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and other started by the Lal Bahadur Shastri Engineering Research and Consultancy 

Centre at Kasargod. These institutions are fully controlled by the state of Kerala. 

The appellant sought exemption from providing 50% free seats in the light of the fact that 

the state already was running or aiding nine engineering colleges which were financed by 

it and which provided 2391 free seats. It was pointed out that if the financing of the 

colleges spread over all the available seats, the fees required to be charged would be 

much lower than if the expenses had to be covered by the fees from only 50% of the 

seats. In consequences, the fees changes were substantially lower than fees charged for 

payment seats in other engineering colleges thus benefiting a large number of students 

who may not be in a position to pay the substantially lower fees charged in these two 

colleges. 

The court held that the basic difference between institutions governed by the scheme 

in Unni Krishnan and the present institutions is that these institutions are controlled by 

the state and, therefore their working and utilization of funds are under the control of the 

state. The essence of the Unni Krishnan on the other hand, can be summed up on one 

sentence: There should be no commercialization or profit taking by private educational 

institutions. In terms the Unni Krishnan scheme provides that it will not be applied to 

government institutions. It is proved that Unni Krishnan did not contemplate self 

financing institution setup by or sponsored by the government. But looking to the 

confidence reposed by Unni Krishnan in the govt. in fixing proper fees even for private 

self-financing educational institutions, it is clear that the scheme applies only to purely 

private educational institutions which are self financing. It is designed to ensure that they 

do not make undue profits or exploit students. 

The court further opined that the hard reality that emerges in the private educational 

institutions is a necessity in the present-day context. It is not possible to do without them 

because the govt. are in no position to meet the demand particularly in the sector of 

professional education which call for substantial outlays while education is one of the 

most important functions of the Indian state it has no monopoly therein. 
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However, in T.MA. Pai Foundation v. State of Karnataka an eleven Judges Constitution 

Bench overruled the scheme framed by the Supreme Court and the direction given to 

impose the scheme in Unni Krishnan 's case and held unconstitutional except to the extent 

where it was held that primary education is a fundamental right. The principle that there 

should not be capitation fee or profiteering is correct. Profiteering does not include 

reasonable surplus to meet the cost of expansion and augmentation of facilities. 

The judgment of the court will go a long way in preventing the commercialization of 

professional education. It makes amply clear that merit alone should be the basis of 

access to higher education. Though the private college can charge higher fee than 

Government College but this cannot be done on the cost of merit. As the state does not 

have enough money to provide facilities for professional education private initiative is 

bound to play an important role. In the circumstance the court has done to regulate the 

private activities in order to ensure equality of opportunity to all. 
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CHAPTER :VI 

EDUCATION AND EXAMINATION SYSTEM 

Examination is the core of our educational system. The merit of the students always 

comes out through examination based on their performance. Of all the activities taking 

place with in the system of education what attracts the attention of the media and the 

public the most is examination. It may be the leakage of question papers, repeated 

postponement of examinations, undue delay in the publication of results, indifferent 

evaluation or wide spread malpractices that provide material for 'stories by the media .A 

defective and in efficient examination system causes great frustration to students and 

their parents. Almost every aspect of examination system from required attendance to the 

declaration of result became contentious issues mostly because of systematic failures. 

The present work is focused to evolve principle to make the examination system fair and 

to eradicate unfair means and malpractices. 

A: ATTENDENCE: 

Any student enrolled with an educational institution under a program of study, must 

remain in attendance throughout the year or session, unless excused by the institute for 

illness, or other good cause and must comply fully with the institutes code of conduct. 

From the time of official admission's acceptance, a student is under the institution 

regulations. Enrollment can be denied if a student participate in inappropriate behavior 

even when class is not session or progress. An education is critically important to the 

development of productive citizens. The constitution of India provides for it, the 

government promotes education and parents who can afford the education system will 

facilitate attending to educational instruction. Doing so will increase ones future earnings 

capacity and improve livelihood. At the very least, it is legal responsibility of parents or 

guardian to see that their children attend full time classes. 

Students are requested to mandatorily attend the prescribed number of class and working 

days of the academic calendar. Leave of absence from attending classes for a day or 

consecutive number of days calls prior permission from the head of institution or 
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intimation at the very least and the circumstances for absence of the students should be 

acceptable to the institution warranting such absence. The following event tantamount to 

permissible occasion for the leave of absence from attending school: 1 

(a) Illness or injury in family when physician verifies students absence as essential; 

(b) Calamity, such as fire in the home, flood family emergency upon documentation and I 

or approval of the principal; 

(c) Death in the family, limited to three days for each occurrence to be approved by 

principal. Family is defined as mother; father, brother, sister, grandmother, grandfather, 

aunt, uncle, brother-in-law, sister-in-law, brother's child, sister's child, student's child, or 

any person living in the household; 

(d) Death of teachers or fellow students. Funerals where the absence is approved by 

school officials; 

(e) The child is absence from school for the purpose of receiving institution in music and 

the period of absence does not exceed one-half in any day in any week or as permitted by 

the school principal according to school policy; 

(f) The child is suspended, expelled or excluded from attendance at school under any Act, 

rules or regulations; 

(g) The child is absent on a day regarded as a holyday by the church or religious 

denomination to which the child belongs. 

(i) UGC2 on ATTENDENCE: Section 26(1) (f) of the Act gives power to the 

Commission to make regulations for maintaining the minimum standard of institution for 

the grants of degree by any University, as per section 14 of the Act such Regulation are 

binding on all the Universities and Autonomous colleges. In exercise of the powers 

conferred by clause (f) of sub-section (1) of Section 26 of the Act, the UGC has framed 

the Regulation viz. The University Grants Commission ( the minimum standard of 

institutions for the grants of the first degree through formal education in the faculties of 

Arts, Humanities, Fine Arts, music, Social sciences, commerce and sciences) Regulation, 

1 Anita Abraham, Formation and Management of Educational Institutions, Universal Law Publication Co. 
2005, P.IIO 
2 University Grants Commission Act 1956 (Act 3 of 1956) 
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19853
• Regulation 3 thereof deals with " working days," Sub-regulation (5) of Regulation 

3 stipulates the minimum number of instructions or lecturers which a students shall 

attend to make him eligible for appearing the examinations. 

"Regulation 3(5/. Minimum number of lectures, tutorials, 

Seminars, practicals etc. which a student shall be require to attend before 

being eligible for appearing at the examination shall be as prescribed by 

the University which, on an average shall not be less than 75% of the 

total number of lectures, tutorial, seminar, practice etc. " 

A plain reading of the aforesaid Regulation makes it abundantly clear that the 

minimum number of lectures, tutionals, seminars, practicals etc. Which a student is 

required to attend to make him eligible for appearing at the examination shall not be less 

than 75% of the college can prescribe a lesser minimum than that. It is however; open for 

the College or university concerned to prescribed a higher percentage of minimum 

number of lectures etc. 

The aforesaid requirement prescribed by the commission in our considered view, is not 

only a soluntary but also an essential one. 

(ii) BCI5 on Attendance: According to clause (h) of Section 7 of the Advocate act, 

1961 it is the function of the Bar Council of India, to promote legal education and to lay 

down standard of such education in consultation with the University in India imparting 

such education and the State Bar Councils. 

Further, The Bar Council oflndia has powers under the Advocate, Act 191, to lay 

down standard of legal education in India, Rule6 3 framed by the council read:-

The students shall be required to put in minimum attendance of 66% of 

the lectures on each of the subjects as also at the moot courts and 

practical training courses. Provided that in exceptional cases for reasons 

to be recorded and communicated to Bar Council of India, the Dean of 

the Faculty of Law or Principal of Law Colleges may condone 

attendance short of those required by this, Rule if the student had 

3 Ibid, Notification No.F.I-117183-(CP),dt.251
h November 1985 

4 Ibid. 
5 Bar Council Of India 
6 Bar Council Oflndia.Rules.Part-IV 
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attended 66% of the lectures in the aggregate for the semester or annual 

examination as the case may be. 

The aforesaid rules of the Bar Council of India upheld by Supreme Court in Baldev Raj 

Sharma v. Bar Council of India7
, The Hon'ble court observed in the matter pertaining to 

education no court can permit total violation of the norms. LL.B. Degree course expected 

to produce trained legal minds, ready to take the challenges of 21 51 century and the 

regular attendance of the required number of lectures, tutorials etc has a purpose. This 

norm of compulsory attendance remains on paper and is hardly enforced. All law 

colleges must be made full time colleges and regular attendance must be ensured by 

making students accountable in the form of internal assessment marks-consisting of orals, 

tutorials and projects throughout the year. The students, who neither at any classes nor 

perform any assignment like project work, tutorials, moot courts and practical training 

should not be allowed to fill-up forms for appearing at the university examination. 

Accountability should be fixed on the principals of law colleges in case the 

examination forms of these students are forwarded to the university in order to 

make them eligible to appear in the university examination. Necessary guidelines in 

this regard should be given both by Bar Council and universities to all colleges for 

its strict implementation8
. 

In order to compel the students to attend the classes regularly and apply their mind 

in various legal problems, weekly assignments should be given to them. The paper 

product by the students in the said assignment could be corrected and marks should be 

awarded. The said marks should be taken into account at the time of final examination. 

This would not only improve their performance, but also improve the attendance in the 

classes. The Bar Council and the universities should see that the above system is 

implemented during teaching9
• 

It is pertinent to note that regular attendance and attention in the classes in any 

educational institution is important to impart a quality of education and in most of the 

7 AIR 1989 SC 1541, also S.N. Singh v University of Delhi. 106 (2003) DLT 329 (DB) 
8 K.C. Jena, Role of Bar Councils & Universities for Promoting Legal Education in India, JICI, Vo1.44 
No.4. 2002, P.562 
9 Ibid 
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cases it had been seen that if any step is taken towards better educational method any 

standard the judiciary has commanded and encouraged it. 

In Akilesh Lumani v. Principal, C.R. Reddy Autonomous College Eluru10
, the court 

upholding the decision of the principal for not allowing the students to appear at the final 

examination and found ineligible due to shortage of attendance. In this case the students 

were failed to attend the 75% of the total Lectures and was detained. Such detention was 

challenged while upholding the detention of student. Justice Ramanujan J. observed: 

It is well recognized, since ages that a student can never get complete 

education by merely reading the textbooks sitting at home under the 

personal tutors. For all-around development of one's personality it is 

essential that one should attend an educational institution, call it by any 

name-Gurukulam, Madarsa or College, along with other students who 

come from various cross sections of the society. This was the reason 

that why the great Kings and Emperors of this country always sent their 

sons to the Gurukulas headed by famous Masters, who were residing 

mostly in the deep forests. The Princes were made to sit along with the 

other common students, work along with them and serve the Master like 

the other commoners. Even Lord Krishna, who was the depository of 

knowledge, had to attend the Gurukulam headed by that Great Teacher 

Sandipani along with others including the poor 'Kuchela '. It is also well 

recognized that learning by attending the college, unlike learning from 

books, will broaden the vision of the students and develop a sort of 

camaraderie amongst them, which is very essential for understanding 

the intricate problems of the country and for its good governance. That 

apart, the job of a lecturer is not only teaching the subject but also to help 

the student in the full development of his personality. This will only be 

possible if a student attends the lectures regularly, enabling the teacher 

to constantly watch his performance an guide him in the right direction. 

Thus, attending the college or an educational institution, regularly, is an 

10 AIR 2001 A.P. 86 
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essential element of education, which will be lost if a student fails to 

attend a minimum number of lectures11
• 

The decisions of the Kerala High Court in Sojan Francis v. MG University 12 was 

primarily concerned with the refusal of the college authorities to admit a student to the 

examination due to lack of attendance. A direction given by the controller of examination 

to allow the candidate to write the examination was ignored by the principal. The court 

upheld the decision of the principal and found that direction issued by the controller of 

examination was contrary to law. 

The Eligibly criteria which are reasonable and aimed to achieve academic excellence are 

strictly enforced by the Courts. Thus the requirement of 75 per cent attendance 13 and 

mandatory period oftraining 14 were not diluted by the Courts. 

Recently, in Ashutosh Bharti and others v. Rithand Balved Education Foundation ( 

Regd) And Other15where the students, who have failed in attending the requisite 75% of 

classes and detained to take the examination, have challenged the provisions of clause 9 

of chapter II of revised Ordinance relating to conduct and Evaluation of Examination for 

Programmes leading to all Bachelors/ Masters Degrees, and undergraduate and Post 

Graduate diplomas following semester system in Guru Gobind Singh Indraprastha 

University. Clause 9 reads as under:-

Attendance. "A student shall be required to have a minimum attendance of 

75% or more in the aggregate of all courses taken together in a semester, provided that 

the Dean of the school in case of university school and principal /Director in case of 

university maintained I affiliated institution may condone attendance short age up to 5% 

for individual student for reasons to be recorded However under no conditions, a student 

who has an aggregate of less then 70% in the Semester end examinations" 

While rejecting the contentions of the petitioner and dismissing the writ petition the High 

Court of Delhi held that apparently this provision has been made to ensure that students 

11 Supra note I 0 
12 AIR 2003 Ker. 290 
13 Mohammadyaqub v. Vice- chancellor of Aligarh Muslim University. AIR 2002 All245. also Surijit 
Panigrahi v. Sikkim Govt Law College. AIR 2002 Sikkim. 4 
14 Mirna/ Joshi v. State of Rajasthan. AIR 2002 Raj. 312 
15 WP(C) No. I9809/2004. Date ofDecision 14-01-2005 
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maintain the standard of education and do not remain negligent in attending the classes. 

The court aptly observed: 

It may be notified that the grooming up and progressing of the 

students at the college in an important aspect for assessing the students. 

Their presence is a must. That system had been recognized all over the 

world If the student is not attending the classes regularly, the teacher will 

not be in a position to watch the progress of that student. Academic 

authorities are best judges in the field of education to make suitable rules, 

regulations or ordinances. It is for the college or the university to put the 

condition on the students to attend a particular number of classes so as to 

be satisfied that the student has attended regular classes and he has taken 

education at the college/schoo/16
• 

Attendance is must. Curriculum does not mean only examination, but it includes various 

aspects such as discipline, behavior in the class room with the teachers and co-students, 

answering the questions, time taken for answering the questions etc. These are the 

relevant aspects to be taken into consideration by a teacher and this can be done if a 

student is attending the classes regularly. The university has prescribed 75% minimum 

for this purpose and it cannot be said that it is not in accordance with law or it is an 

arbitrary provision 17
• The court further observed that: 

"If any step is taken towards better educational method and standard, not 

only the Court should not come in the way, but must command and 

encourage it. Those who fail to maintain such standard round the year 

may lose the very valuable year of the young career. Just as they lose if 

they fail in the examination. Matters of academic judgment are not for the 

Courts to entertain. Better standard are required for learning and it can 

be done only from experiences and different modalities. Educational 

institutions are the best judges to impose appropriate restrictions and 

conditions. Merely because the conditions which are imposed may be 

found inconvenient to some students, it cannot be challenged as being 

16 Supra note 15 
17 lbid.p.4 
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arbitrary. All the students who are appearing in the examination have 

attended classes for not less than 75%. Merely because afew students are 

before the courts, it cannot be said that rule or regulation is arbitrar/8
. 

It is a settled law that the High Court should ordinary be reluctant m 

interfering with the matters relating to educational institutions imparting 

education since the decisions taken by the academic body are in the nature of 

policy decisions unless the decisions are found to be unreasonable or arbitrary. 

It is also required to be noted that regulations have been incorporated on the 

basis of experience of actual day-to-day working of the educational 

institutions. It is also recognised that the Court has limited power to interfere 

with the internal working of an educational institution imparting education. It 

is inherent power of the educational institution to make regulations for the 

purpose of maintaining of not only academic standard , but the manner and 

method in which it should be done, including the condition of attending the 

classes. This has a salutary effect of keeping the students on their guard. One 

must attend the classes for education. If there is an interference. It would 

amount to permitting the students to prosecute the students or appear at the 

examination without attending the classes as required. 

Thus the academic standard falls exclusively in the domain of specified bodies like. 

Senate, Board of Governors and syndicate etc. the Courts would normally not interfere 

with such prescribed standard and especially when they are intended to improve the 

academic standards in their respective institutes. The scope19 of judicial review in such 

matters would be very limited. 

B. MAINTENANCE OF DISCIPLINE 

Indiscipline behaviour of students is a disturbing phenomenon in most of the educational 

institutions, particularly at colleges and university campuses. It results in considerable 

deterioration of performance in all spheres of activities. The fact that the educational 

18 Supra note 16 
19 Thaper Institute of Engg.and Tech v. Gangandeep Sharma AIR 2001, SC. 3676. 
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institutions are a subsystem of the society and hence reflects its values and norms of 

behaviour is not an alibi for the present state of indiscipline in colleges and universities; 

however, it has to be kept in mind for an appreciation of the genesis of indiscipline in the 

campus. Self indulgence, craze for acquisition and display of power and money, absence 

of moral values and adoption of easy means to achieve the desire ends, characterize the 

entries of a significant part of society 20
. 

Indiscipline at individual level of students usually manifests itself in absenteeism, 

bullying, ragging, eve teasing and other unsocial behavior, violation of university rules/ 

norms and use of unfair means at the examination. On a collective level there is a small 

hardcore · student, usually having political connection which engages in pressure tactics 

and violence, and able to muster the support of other students at will. Most of these 

students have political ambition and work for recognition as aggressive students leaders, 

with a large following. Often these students use coercion, with a varying degree of 

success to influence the recruitment, admission and examination processes for financial 

and other consideration. Many times these students also have defacto control of 

University hostels, enabling them to harbour indiscipline, criminal activity and deny the 

residence to official allottes. 

A serious aspect of students indiscipline, however is the use of unfair means on a 

large scale by the students in the examination; the associated criminal activity is 

intimidation and occasional physical assault on the invigilating faculty members and 

examiners. Staff members connected with examination is also subjected to bribes, threats 

and beating by students or others on their behalf. 

Another important aspect of indiscipline in colleges and universities is political 

encroachments in day to day administration. The fact that the appointment of Vice

Chancellor is many times a politicized act also enforces machinations of political nature 

in the university. Elections to students unions provide an opportunity for the battle for 

recognitions among competing students groups and proxies of political parties. Leading 

to growth of associated indiscipline, agitations and violence etc.21 

2° Kamna Srivastava, University News 35(29), I 997,p. I 
21 Supra note 20 
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The genesis of student indiscipline lies in the state of universities and colleges the 

academic programmes offered by them and the facilities available to undertake the 

programmes. The academic programme is devoid of challenge and does not require much 

effort to undertake it; even this programme is not offered in a professional manner (not 

regularly either).The facilities for academic works (library, laboratories, computer 

facilities etc.) sports, co-curricular activities and residence (hostels) are poor; the teachers 

and staff are at best indifferent to problems of individual nature. The archaic and 

academic calendar (with provision for excessive number of holidays) Mammoth 

preparation leaves and gaps between examination combined with an outdated evaluation 

system, based on limited number of standard textbook question (often expected year after 

year) discourage serious studies throughout the year it hardly requires serious work for a 

couple of months. The absence of variety makes studies monotonous. Most of the 

academic programmes are not related to employment and the studies have little to look 

forward after studies. In such an environment the students have plenty of motivation and 

time to indulge in activities bordering on or amounting to indiscipline. 

Educational institutions over the years have followed a tradition of tempering 

firmness with a reformative approach for acts of indiscipline by students. Where, the 

Discipline Committee of an institution has not hesitated to recommend such extreme 

forms of action. The Vice-Chancellor of a University is vested with a power relating to 

discipline and disciplinary action 22 In the interest of maintaining discipline the Vice

Chancellor may order or direct disciplinary steps for specified instance of gross 

indiscipline such as?3 

Physical assault or threat to use physical force, against any member of the 

teaching and non-teaching staff of any Institution/Department and against any 

student within the University; 

Carry of, use of, or threat of use of any weapons; 

Any violation of the provisions of the Civil rights Protection Act, 1976; 

Violation of the status, dignity and honour of students belonging to the scheduled 

castes and tribe; 

22 This can be further delegated to the proctor of the University or other specified persons (Ordinance 
XVB- Delhi University). 
23 Supra note .l.p.l22 
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Any practice-whether verbal or otherwise-derogatory of women; 

Any attempt at bribing or corruption in any manner; 

Willful destruction of institutional property; 

Creating ill-will or intolerance on religious or communal grounds; 

Causing disruption in any manner of the academic functioning of the University 

system; 

Ragging. 

Consequences for indiscipline 

The fall out for an act of indiscipline can include any of the following:-24 

That any student or students 

be expelled; or 

be, for a stated period, rusticated; or 

be not for a stated period, admitted to a course or courses of study in a College, 

department or institution of the University; or 

fined with a sum of rupees that may be specified; or 

be debarred from taking a University or College or Department Examination or 

Examinations for one or more years; or 

that the result of the student or students concerned in the Examination or 

Examinations in which he/she or they have appeared be cancelled. 

Judicial opinions, in this context have been remarkable in discouraging such indiscipline 

activities of the students at the temple of learning as and when it was approached. In 

Abhay Kumar Yadav v. Srinivasan25 the Delhi High Court had an occasion to consider 

such problem. Here, a student was prosecuted under section 307, penal code, for stabbing 

a co-student. The principal of the concerned institutions passed an order debarring the 

delinquent student from entering the premises of the institution and from attending the 

classes till the pendency of the criminal case against him, though the Disciplinary 

Committee had recommended the penalty of expulsion. The Court held that order of the 

24 Ibid. P. 23 
25 AIR 1981 Del. 381 
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principal rational and judicious. The main object of such order was to maintain peace in 

the campus. The Court further pointed out that. The delinquent student was therefore, not 

entitled to any prior notice or opportunity ofhearing.26 

Violence, unfair examination practices, frequent strikes have plagued many 

universities and technical institutions problem of controlling these elements has become 

majour problem for the authorities. Honest taxpayers money is assigned by the state for 

establishing and running these institutions. The entire student community is held at 

ransom by these elements. The student community includes girl students, scheduled class 

students, and students whose first generation wants to avail of higher education. 

The court further observed in the above case that unfair practices on large scale 

(accompanied by violence) completely demoralized serious hard working students. 

Admissions to higher studies are limited and employment opportunities very scares. It is 

like an adulteration of food-stuff driving the honest trader out of competition27 

It is necessary, therefore, that the student community are properly protected and 

encouraged to resolve these problems by appropriate measures on the campus itself and 

such authorities should deal effectively with indiscipline and violence on the campus 

within the framework of law28 

The next important authority on this point is Peerzada Ahmad Saleem Khan v. V. C. 

Aligarh Muslim University. 29Where the petitioner a student of IV year BSc. Engineering 

of Aligarh Muslim University was rusticated for five years by the vice-chancellor on the 

ground of indisciplined activities. It was alleged that the petitioner was guilty of having 

incited the students of violence and organized the raid by students on Vice-chancellor's 

lodge, the residence of Vice-Chancellor was badly damaged by brick batting and the T.V. 

camera was stolen and consequently hampering running of university. The petitioner 

26 Ani/ Kumar Shea/ v. Principal Madam Mahan Malviya Engg. College. AIR I 991 All 120 where the 
student rusticated from the college for the offence u/s 377/504 !PC. The court held reasonable opportunity 
of hearing was a must 
27 Ibid p. 122 
28 Vijay Kumar Gael v. University of Delhi AIR 1979 SC 1519 
29 AIR 1982 All. 76 
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challenged the validity of the aforesaid order on the ground that it violate the right to 

freedom to read under Articles 19 and 21 of the Constitution. 

The court held that freedom to read does not confer upon student the right to 

indulge in indiscipline and lawlessness. It is the atmosphere that makes a university. It is 

a mistake to suppose that freedom to read confers upon him the right to indulge in 

indiscipline and lawlessness30 

Sojan Francis Casellin this context, however became the focal of an animated debate 

both within and outside the State of Kerla because of the pronouncements of the court on 

campus politics32
• It was held that college authorities were competent to prohibit political 

activities within the campus. Students could be prohibited even from organizing or 

attending meetings other than official ones within the campus. Going one step further the 

court observed that the state government should come out with appropriate regulatory 

measures for making the campus of government educational institutions free from, 

politics. While every one would share the court's anxiety to maintain discipline in the 

campus, many would disagree with the court's prescription of the remedy. Whether a 

blanket ban on campus politics, including even meetings, is the proper remedy is a really 

debatable issue. Much of academic and intellectual activity has got a political flavour and 

banishing political activities altogether from the campus appears to be counter 

productive. 

Similarly in Sushi! Kumar v. MD. University Rohta/13 the vice-chancellor exercises his 

exceptional disciplinary power when "[A] reign of terror prevailed in the university. The 

entire atmosphere was surcharged with tension. The girl students were feeling insecure." 

Further that, "[T]here would have been large scale agitations and destruction of the 

University property"34
• Though no show cause notice was given to the petitioner, still the 

court did not turn down the order of the vice-chancellor, expelling the alleged student 

30 Ibid P.77 
31 Sojan Frances v. M.S. University AIR 2003 Ker. 290 
32 Satyavan v. Kerla (1997) I KLT 130 the Kerla High Court prohibited political activities in the school 
campus and else where so as to affect or disrupt the functioning of the school. 
33 AIR 2000 P&H 72 also S. Jeeva v. Shree S.A. College, AIR 2000 Madras 437. 
34 Ibid P.73 
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from the university. However, the High Court required the University to give the 

petitioner post-decisional opportunity, holding a fact finding enquiry. It may be pointed 

out that a vice-chancellor is the highest academic authority in the university. He looks to 

the general interest of the university. It is on his shoulders that the responsibility of 

preserving peace and discipline in the university rests. Any laxity would defeat these 

purpose and bring lawlessness in the campus. Insisting on criminal trial process in the 

alleged cases of rape and kidnapping of girls, as was alleged in the alleged in the instant 

case, would only encourage habitual discipline power by the Vice- Chancellor, it is 

submitted, must not be equated by the court with a normal routine process. 

It is pertinent to prefer the decision of Rajasthan High Court in Rajendra Chopra v. 

University of Rajasthan 35 which involved high level student indiscipline. An FIR was 

lodged against students for giving slap on face of the principal of the college and was 

under suspension and not allowed to appear in the examination by the college authorities 

due to shortage of attendance. The Court, dismissing the petition observed. 

"A University campus is the one place where virtues of discipline and 

non-violence should be written as with a sunbeam in every student's mind 

but now a days many indiscipline students are seen wandering in the 

campus who are well qualified to adopt the words KONARD LORENZ, 

the noble prize winning naturalist, " I believe I have found The missing 

link between animals and civilized man - it is we. " The Facts of the 

instant Writ petition disclose an act of high degree indiscipline of a 

student leader who alleged gave a slap on the face of the principal of his 

college. 

The expulsion, rustication and use of police force, it is submitted is not sufficient to curb 

indiscipline in educational institutional institutions. Action by police may lead to students 

unrest, unless executed with firmness, tact and care to see that the innocent are not 

harassed. The University should recognize itself as a student friendly system. The 

academic programme, evaluation systerm s regulation procedures, method of teaching, 

35 AIR 2002 Raj. 245 

299 



teachers commitment towards students, and other facilities should be redesigned to have 

maximum value for the students. 

Another important aspects of alienating students unrest is an effective credible 

mechanism by which grievance of students are heard on an individual and/ or collectively 

basis and genuine ·sincere efforts made to alienate these in time bound expeditious 

manner. The administration should make all out efforts to establish credibility sincerity 

and efficiency in students relations. Meaningful communication with students should be 

pursued continuously. If these basic issues of educational reforms are not seriously 

addressed there is little hope of mainatince of discipline at educational institutional 

institutions. 

C. UNFAIR MEANS AND MALPRACTICES 

Examination is an integral part of our educational system. The merits of the students 

always come out through examination based on their performance. But purity of 

examination has been twilighted because of the various reasons such as adoption of 

unfair means and malpractices at examination by the examinees. Unfair means at 

examination have taken a very bad shape but these have not been accepted by our society 

as a part of its cultural ethos. However, the most important reason for unfair means at 

examination was general political and social deterioration in society, students are not 

doing sufficient students, lack of teaching36 and too much emphasis on results as an 

indicator of teachers efficiency. 

Now the question is what is the general code of conduct which has to be observe while 

giving an examination? What amounts to misconduct by a student during examination? 

The West Bengal Council of Higher Secondary Education (Examinations), 

Regulations, 1999 enumerates specific behaviors which constitute misconduct or 

malpractice during examinations. These include the following: 37 

A candidate shall be held guilty of misconduct or malpractice (constituting 

misconduct if-

36 Y.P. Aggarwal University News, 35(3), Jan. 20, 1997 P. 11 
37 Supra Note 1 P. 117 
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(i) he or she is found to be in possession inside the examination hall of any book, or 

page of any book, or scribbling, or written note, or typed sheet, that may have a 

bearing on the subject in which he or she is appearing, irrespective of whether 

such book, or page of any book or scribbling, or written note, or typed sheet is 

used or nor, or 

(ii) he or she writes answer on another candidate's answer-script or helps another 

candidate to write answer on his or her own answer-script or helps him or her in 

any other manner in writing answer or tries to obtain from, or to render to, any 

other candidate or any other person inside or outside the examination hall, any 

help in any manner, or 

(iii) any indecorous writing or indecorous drawing are found in his or her answer

script or in his or her possession related to examination or if he or she is found at 

any stage whether during examination or thereafter, to have submitted answer

script or answer not written by him or her, or 

(iv) he or she leaves the examination hall without submitting the answer-script or 

willfully submits mutilated answer-script, or 

(v) he or she leaves the examination hall before one hour, taking with him or her 

answer-script or carries from the examination hall question paper during the hours 

of examination without submitting the answer-script or gets possession of 

question papers outside the examination hall during the hours of examination or is 

not found in possession of complete question paper after its distribution in the 

examination hall or passes or tries to pass the question paper out of the 

examination or leaves the examination hall taking with him or her blank answer 

paper or loose sheet, or 

(vi) he or she allows somebody else to be present in the examination hall and to write 

answers on his/her behalf during examination, or 

(vii) he or she leaves the examination hall without recording his or her attendance on 

the attendance roll, or 

(viii) he or she encloses currency note(s) with an answer-script or offers illegal 

gratification or inducements to the invigilators(s) or other persons connected with 

the examination, or in anyway, tries to take illegal or unfair advantages, or 
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(ix) he or she distorts his or her name, roll number or registration number in his or her 

answer-script, or 

(x) he or she is found to be in possession of any question paper or any other paper 

containing relevant answer or answer written on it, or38 

(xi) he or she indulges in any kind of misbehavior, or intimidates, or assaults, or 

attempts to assault, or intimidates, an invigilator or any other person connected 

with the conduct of the examination either inside or outside the examination hall, 

or damages, or attempts to damage, articles or furniture, equipment, stationery or 

any other property of the venue, or creates disturbances in the venue or refuses to 

comply with the instruction of the Centre Supervisor or Invigilator regarding 

seating arrangements or with any other requirements in the examination hall, or 

(xii) any page(s) of the written answer-script(s) of a candidate is/are found to have 

been replaced/tom mutilated or found to contain handwriting different from that 

of the candidate, or 

(xiii) he or she attempts to violate any other provisions of these regulations, or 

(xiv) if he/she discloses his /her identity in any manner other than that provided in the 

answer-script. 39 

As the trend of such social evil is mountaining, the judiciary is coming 

forward to prevent and curb out such problems through its judicial 

pronouncement as and when it was approached. In Debadutta Singh Deo v. 

Berhampur University, 40 the university authority cancelled the whole M.B.A. Part 

II examination on the ground that there have been extensive and wide spread 

malpractices including mass copying of the scripts in various papers and unfair 

practice in the preparation of the dissertation of the said examination. The 

petitioner contended that by taking the drastic measure of canceling the entire 

M.B.A. Part II examination, 1995, the authority have marred the career of 193 

students without duly and properly applying their mind to the facts and 

circumstances. 

38 Supra note 37 
39 Ibid. P.I I9 
40 AIR I 988 Ori. I 56 
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The court held that, the positions is well settled that the problem of adoption 

of unfair means which educational institutions very often face these days is a 

serious problem and unless there is justification to do so, courts should be slow 

interfering with the decisions of the Domestic Tribunal appointed by educational 

bodies like universities. The decision to cancel the entire examination at a 

particular centre is equally serious and drastic. It affects the career and life of 

large number of students. The power of authority in charge of academics and 

administration in the university is vast and should be enjoyed by them without 

being unnecessarily interfered with by courts and by other outside agencies. But it 

has to be remembered, larger the extent of power more is the necessity to exercise 

it with care and caution.41 In case it was found that due care and caution was not 

been exercised in exercising the power and in taking the drastic measure to cancel 

the examination of all the examinees of a centre, the decision will be 

unsustainable and has to be set aside on the ground that cancellation order was not 

supported by any evidences at all. 

However, the Supreme Court considering the case of mass copying in the 

case of Bihar School Examination Board v. Subhash Chandra42 held that where 

the Bihar School Examination Board, on being satisfied that a mass majority of 

the examinees of a particular centre have adopted unfair means, it is not necessary 

for the Board, before canceling the examination as whole of that centre to give an 

opportunity to all the candidate to represent their cases. 

Decisions on copying cases by examinees in examinations is usually taken 

on by the Standing Committee of a University. Conclusions arrived at by this 

Committed are final and a court of law can re-examine the same only on very 

restricted grounds. 

In Prem Prakash Kaluniya v. Punjab University. 43 Certain general propositions 

regarding handling of copying cases was put for by the Supreme Court: 

(a) The examinee must be adequately informed of the case he has to meet and be 

given a full opportunity of meeting it; 

41 Supra Note 40 p. 159 
42 AIR 1970 SC 1269 
43 AIR 1972 SC 1408 
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(b) The extent and content of information that should or ought to be provided to the 

student would depend on the facts of each case; 

(c) The examinee can ask for more information or detail with regard to the material 

or evidence which may be sought to be used against him and normally if he 

makes a request in that behalf, the University authorities in order to inform him 

adequately of the case he has to meet, would supply him the necessary particulars 

or detail of the evidence; 

(d) There is no hard and fast rule that can be laid down and so long as the court is 

satisfied that the opportunity which was, afforded to the examinee was adequate 

and sufficient it will not interfere with any orders prejudicial to him which may 

have been made by the University authorities. 

However, an interesting question b~fore the Madhya Pradesh High Court in Kiran 

Sisodia v. Jiwaji University, Gwalior, was whether an examination of a student 

appearing for B.A. Part I was cancelled due to use of unfair means by the student 

during the examination the action of the Kulpati of the University in not allowing 

the student for B. A Part II examination can be challenged on the ground of 

violation of principle of natural justice. The court opined that in matter of 

concerning academic standards of university principle of natural justice cannot be 

allowed to have a long rope so as to enable students to use the rope to make hoops 

and loops encouraging them to escape them to escape the consequences of using 

unfair means. The limit must be drawn to which the rope can allow the petitioner 

to shake her claim. 

The next question which needs to be discussed is can possession of an incriminating 

document be termed as use of unfair means? The Supreme Court in Vineeta Mahajan v. 

Cen. Board of Sec. Edu. 44 took a rigid stand and held that possession of material inside 

the examination hall is enough to prove the charge of using unfair means. Moreover, 

Allahbad High Court in Umendra Sahu v. Scy. Exam. Committee, 45 supported the stand of 

44 AIR 1994 SC 733 
45 AIR 1994 All. 358 
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the Supreme Court46 and held that irrespective of use or no use of material, mere 

possession of incriminating material was enough to amount use of unfair means. 

Thus, it will be unfair to inflict same penalties in both the cases in view of the differences 

in the nature of the acts. It is submitted that the educational institutions must change such 

rules and provide separately for possession and actual use of the incriminating material 

and also the distinct penal provisionsY 

In T.K. Ahmed v. Director of Govt. Exam. 48 the decision of the educational authority 

which debarred the candidate from appearing in future examinations for three sessions 

besides canceling two papers in which she appeared was challenged. The only fault of 

candidate was that she wrote answers on the answer book not in proper format. 

Baktarastalam J. did not hesitate to set aside the aforesaid impugned order given the fact 

that the school authorities themselves had opined that supplying of such answer book was 

"not uncommon." 

Recently, in Mohd Tufail Khan v. Director of Education, U.P. 49 where the chit found 

lying near desk of candidate. Guidelines providing that material found near desk shall be 

treated to be in possession of candidate if it is verified that same was used by the 

candidate while giving detail of the charge it has been specifically noted that said chit 

could not have been used for solving any question. The court held that authority could not 

implicate student in the case of use of unfair means and punish him. 

The question whether talking with co-examinee inside the examination hall is amount to 

unfair means came up before the Allahbad High Court in Banaras Hindu University v. 

Vikas Jain50 where the management of the BHU cancelled the admission and further 

debarred him on the ground that the candidate talked with co-examinee during the 

examination is amount to unfair means. 

46 Veena Mahajan v. CBSE. AIR 1994 SC 733 
47 C.M. Jariwala, . Law of Education, XXX, ASIL (1994)p. 249 
48 AIR 1994 Mad. 188 
49 AIR 1999 All. 95 
50 AIR 1998 All. 324 
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The Court held that the decision of the university to debar him from any future 

examination was illegal. It was further held that it was not conclusively proved that the 

writ petition talked to another student and even assuming that he had done so it could not 

lead to an inference that he had resorted to unfair means. 

Court do not generally show any leniency to students who had resorted to unfair means in 

the examinations. But the principle is well established that even those who are alleged to 

have indulged in malpractice are entitled to a fair hearing. The strict approach of the court 

is seen in Sardar Patel University v. Minai R. Jogi. 51 Here a student was fond to be in 

possession of a ruler with some writings pertaining to the subject of examination: Her 

result was cancelled and she was debarred from appearing in any university examination 

for one year. The single judge of the high court quashed the university order accepting 

her defense that she had written down something on the ruler after she completed the 

work of answering questions. Reserving this decision a division bench of the Gujrat High 

Court held: 52 

"Mere finding of incriminating material is sufficient to hold the 

examinee guilty of misconduct .... It is irrelevant whether the student has 

used the material for the purpose of answering the question or not. It is 

not necessary that the material which was found from the student must 

have been utilized for the purpose of answering the question. To hold the 

student guilty of misconduct it is sufficient if the material is found from 

the student pertaining to the subjects. " 

In Babitha Nugala, 53 serious allegation like "conspiracy," crime syndicate," 

"education mafia" or the examination centre "was a part of the larger game plan of the 

mafia" were raised against the conduct of common entrance examination for the 

engineering, medical and dental courses. The Karnataka High Court, in the absence of 

"any conclusive documentary or circumstantial evidence," did not support the allegations. 

The facts in this case were very surprising to the effect that the performance of the 

51 AIR 2002 Guj. 13 
52 Ibid p. 14 
53 Babitha Nugala v. Comm .. E. T Cell. AIR 1999 Kaut. 182 
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students of room number 8, where mass copying was alleged was almost similar and of 

high frequency as compared to other rooms where there was lot of vacations in marks 

secured. These candidate who scored high marks in the entrance test were "a average or 

below" or had taken years to pass the qualifying exam +2 (intermediate exam)," 

providing thereby that their academic caliber was incompatible with all India level 

entrance test. The Karnataka High Court up held the action of cancelling the result of the 

petitioners. Is it not surprising that educational authorities slept on this serious matter and 

when woke up raised the plea to uphold its action? Were not they, under the duty of 

educational excellence, bound to book the education mafias and keep the environment of 

the temples of learning clean? No mafia can flourish, as has been rightly pointed out by 

Kumar Rajaratnam J, without any shelter of protection. 

From within the educational institution and to this must be added the direct 

administration as well. Is it not the duty of all members of that educational community to 

identified the blacksheep and see that are punished? 

Unless this is done, the population of educational polluters will increase, shaking the very 

foundation of education. 

How the educational institutions are becoming places of corruption was exposed by the 

Aarti Sharma case54 
• In this case the petitioner initially did not solve question numbers 

III, IV & V and the first examiner evaluated only those questions which are answered at 

the time and put the indications in the appropriate columns accordingly. "But at the time 

of revaluation of script, it was deducted by the examiners that answer to the question 

number III, IV & V were added after the first evaluation. For such act of unfair means 

the petitioner was debarred for four years from appearing in any examination of the 

University. It was upheld by the Punjab and Harayana High Court. The court, it may be 

pointed out, had no hesitation even to uphold more deterrent punishment than one 

imposed in the instant case through there was no direct evidence to this effect. Still the 

court held that the circumstances in this case were such that no other view could be 

possible in this manner. In this case involvement of the concerned staff of the 

54 Arti Sharma v. Punjab University, AIR 2000 P & H 142 
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examination centre for the consideration cannot be rule out, and important aspect on 

which the court's order is silent. The University cannot and should not remain a silent 

spectator after the present exposure otherwise the corruption virus will eat away the 

sanctity of examination. 

Now the question is how to curb this evil? It may be suggested that there is a need to 

educate public against copying and to impose anti-copying legislation strictly. Threat or 

use of force by or on behalf of an examinee should be made cognizable offence; 

wherever such a provisions exists, an effective machinery for implementation should be 

evolved. The use of multiple question paper and problem oriented through provoking 

question for which answer are not available in the traditional text books, can also be 

discouraged, copying and above all improvement of teaching is an important step for 

curbing unfair means of examination. 

D. CANCELLATION OF EXAMINATION AND REMEDY 

Cancellation of examination is one of the easier tools in the hand of examination. 

Examination authorities to eradicate copying. But sometimes they exceed the powers, 

destroying the career of students. While any mal practices in the examination by the 

students is to be strongly condemned and curtailed, the authorities are expected to act 

fairly and dealing with allegations of mal practices. Courts do not generally insist on a 

strict compliance with all the norms of natural justice in situation involving an 

educational authorities and delinquent student. But where even the resemble of fairness 

thrown to the winds the court has to intervene. In Kiran Sisodia v. Jiwaji University, 

Gwalior55
. Where the student appearing B.A. Part II examination was not allowed to 

appear in the examination by the Kulpati of the University, on the ground that her B.A. 

Part I examination was cancelled for using unfair means. The court upheld that the 

cancellation of the examination by the Kulpati on the ground that the emergency power 

of the Kulpati vested under Section 15( 4) of the University Ordinance to cancel the 

examination without waiting the decision of the executive council. It was held proper 

and justified on the ground of urgency in the matter of education. 

55 AIR 1989 M.P. 18 
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Cancellation of result on flimsy grounds, that two after the candidates has been 

declared passed in the First Class was, the question raised in Sudeep Kumar v. Vikram 

University, Ujjain56
. The petitioner after passing LL.B examination in the first class had 

joined the LL.M courses when a show cause notice was issued to him alleging that he did 

not sit at the allotted place in the examination hall. The date of incident given in the 

notice was wrong. Cancellation of his result was quashed by the court observing that such 

severity of punishment called for greater degree of care and circumspection. 

When a person missed an opportunity of natural justice, he later on cannot take 

that plea . P. Umesh Rao v. Bang/ore University. 57 shows that in an inquiry against the 

student for alleged mal practice. The petitioner merely denied the charge and stated that 

his answer scripts was taken by a student next to him without his knowledge. He was 

invited to offer defence in writing and also given an opportunity for personal hearing by 

the Inquiry Committee, but he did not make use of opportunity. Subsequently when his 

examination was cancelled and was debarred from appearing two or more examinations 

the order was challenged as violative of natural justice. The Karnataka High Court, not 

finding any merit in the contentions of the petitioner, rightly rejected the petition. 

However, when the adoption of unfair means by the students was detected by the 

invigilators and other authorities who conducted examination at the examination hall 

itself and the student immediately after being detected for misbehaviour or using unfair 

means walked out of examination hall the Madhya Pradesh High Court in Patiram Singh 

Yadav v. Principal government Polytechnic, 58 held that the cancellation of examination is 

valid and such students were not entitled even to show cause notice or opportunity of 

hearing. The court further observed that disciplinary action was taken under 

administrative rules framed by the Board of Technical Education which were binding on 

the student when they agreed to take up the examination in accordance with those rules. 

One may agree with the court upto this point but the observation of the court that the 

rules are binding on the student as terms of contract between the examinees and the 

56 AIR, I990M.P.IIO 
57 AIR 1990 NOC 151 Kant 
58 AIR 1990, MP 129 
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authorities is open to doubt. If there is statutory obligation there is not need to establish 

contractual relationship or to bring in the analogy of a contract. 

In Ram Janam Ram v. Kul-Sachiv, Allahbad University, 59 a flying squad reported 

that it had recovered a piece of paper containing handscript from inside the desk on 

which the petitioner had placed his answer book. In his explanation the petitioner alleged 

that the paper was recovered from the ground and it was thrown by some other students. 

Further the paper was not in his writing and he has not copied anything from the paper. 

Quashing the decision of the University canceling the examination of the petitioner, the 

court held that the order can not be sustained for the reason that no finding has been 

recorded on the vital aspect involved in the case as to whether the paper actually 

belonged to the petitioner the court pointed out that the university was under an 

obligation to record reasons to justify its action against the petitioner on the basis of 

material before it. The university was directed to declare the result of the petitioner. 

Even if a malpractice is proved, too harsh an attitude may be unwarranted. Very 

often the quantum of punishment is left to the discretion of the authorities with practically 

no guidelines fixed by the law. In Shiv Shanker Taller v. Mysore University, 60 some 

engineering students were involved in malpractice in an examination held in September, 

1989. After an enquiry the university debarred them from taking any university 

examination upto march 1994. Though the petitioner was guilty, the court said that the 

quantum of punishment imposed was most arbitrary, unreasonable and excessive. Such 

punishment despite of reforming the students would make them frustrated and convert 

them into anti-socials. 

The order of cancellation of examination on the ground that the candidate did not 

satisfy the condition of one year's gap between two examinations was quashed by the 

High Court.61 However, the above trend of the Punjab & Haryana High Court, it is 

submitted, is not in consonance with keeping up the standard of education. 

59 AIR 1991 All. 322 
60 AIR 1991 Kant 169 
61 Harinder Kr. v. Punjab School Examination Board, AIR 1988 P & H 244 
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·J. 

Most recently, in Kumari Rani Swati Monalisa v. Chairman, Council of Higher 

Secondary Education & Another. 62The petitioner had appeared at the Annual Higher 

Secondary Examination (Science), 1999 from Rajendra College, Bolangir with Physics, 

Chemistry and Mathematics as optional subjects and Statistics as fourth optional subject. 

But the Mathematics paper-II examination·held on 30.3. 1999 had been cancelled on the 

basis of the report of the flying Squad for mass malpractice in the centre and the 

examinees were awarded "00" marks in that paper. According to the petitioner she had 

never adopted any malpractice nor violated any of the rules of examination inasmuch as 

there was not report against her for any infringement of examination rules as specifiedO 

in the Admit Card, either by any Invigilator, Superintendent or Examination Supervisors 

and, as such, in absence of any specific allegation against the petitioner, without 

affording an opportunity to know the allegations, the penalty is illegal and malafide. 

The Division Bench of Orissa High Court held that: In view of the report of the 

flying squad, the examining authority, having found that the examination was not at all 

conducted in accordance with the rules and norms prescribed by the council and the 

examinees had resorted to mass scale malpractices, it could not have any alternative than 

to cancel the said paper and direct awarding "00" marks to such candidates. It is well 

settled principle of law that in a case of mass malpractice, where all students appearing at 

the examination had resorted to malpractice, question of affording opportunity of hearing 

is inapplicable. The decision of the council to cancel the examination cannot be faulted. 

When an innocent student is penalized for no fault of his, the court rightly comes 

to his rescue, either by way of allowing compensation or asking appropriate authorities to 

provide suitable remedy. In D. Anarati Deendayal v. Convenor EAMCET Examination 

Hyderaba~3 where defective question book mixing code B and D was given to a 

candidate. She lost one hour fifteen minutes by this confusion. No extra time was given. 

Eventually she could not get the requisite rank or admission. She filed writ petition 

seeking directions to admit to MBBS course. It has been held that petitioner may get 

62 AIR 2006 Orisa 112 
63 AIR 1999 AP 138 
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another chance of competing and get selected. But she lost a year and suffered the agony 

for which Rs. 50,000/- is awaited as compensation. 

In Md. Obaidulla v. Bihar Intermediate Education Council. 64 The question before the 

court was whether the petitioner was entitled to compensation for the lacks and 

negligence of the respondents? When the first result was published in 1999 he was 

declared fail on the ground that he absented in Urdu Paper examination which fact was 

shown as an incorrect on an inquiry and verification. It was in August, 2000 he was 

declared pass. It has not been disputed that due to gross negligence of the respondents the 

petitioner not only became late by two academic sessions but he has been pushed two 

years back in the entire future career of his life. 

The petitioner therefore suffered serious-loss and irreparable injury and for the gross 

lacks and the negligence of the respondents they were liable to be imposed compensatory 

cost or compensation to meet the ends of justice. Respondents were directed to pay a sum 

of Rs. 50,0001- to the petitioner. 

Again a compensation of Rs. 25,000/- was awarded to the petitioner who lost one year 

because the authorities had wrongly marked her attendance as absent at the time of her 

examination. The M.P. High Court also directed the Board of Secondary Education to 

trace the answer book and to declare the result after valuation.65 

When an examination is cancelled on the ground of mass copying, courts have not been 

eager to adhere to the requirement of a fair hearing for every candidate affected by the 

decision. 66 But when the cancellation of examination on the ground of mass copying was 

not supported by any material, it cannot be upheld. In one such case67 the result of the 

petitioner was cancelled on the ground of mass copying and the court found that the 

cancellation was ill founded and was not substantiated by any material. The respondent 

64 AIR 2002 Jhar. 46 
65 Harishankar Viswakarma v. Board of Secondary Education M.P., AIR 2004 M.P. 
66 Bihar School Examination Board v. S.C. Sinha, AIR I 970 SC 1269 
67 Badri Visha/ Tewari v. Secy. Non Collegiate Education, AIR 2004 M.P. I2 I 
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was directed to pay Rs. 5,000/- to the candidate as the cancellation was a blot on the 

performance of the petitioner.68 

(i)Remedy under Consumer Forum 

The Brinder Nath case69 brings an important issue in the examination litigations: 

whether conduct of examination and related matters by the controller of examination 

came within the definition of 'service', attracting the jurisdiction of the consumer forum? 

In this case, the consumer forum of Jammu and Kashmir awarded compensation of Rs. 

200000/- to the respondent who wrongly not allowed to appear in the examination. 

Against this order, the university moved successfully the Jammu and Kashmir High 

Court. The high court took the stand that acts concerning of results, did not amount to 

rendering any service for hire. And further, a student who appeared in examination could 

hardly be said to be a 'consumer'. Thus, according to the court, the forum had not 

jurisdiction in this matter. 

However, in the Madurai Kamarjar University case, 70 a wrong declaration of 

result, entailing a compensation ofRs. 11,145/- by the forum was subjected to challenge. 

The Madras High Court allowed the jurisdiction of the consumer forum as the university 

itself had subjected to the two authorities under the Consumer Protection Act, 1986and 

suffered orders against it. 

It may be pointed out that university is a place for imparting vidya dana and there 

exists a pious relationship between the teacher and the taught. Bringing a service oriented 

concept and treating the students as consumers would only make the educational 

institutions commercial shops where the rich will get ample service and the poor nothing. 

It is sad that capitation fees, payment seats and self-financing courses, requiring 

exorbitant fees, have already commercialized education, further, there had been sililar 

question raised earlier where the National Consumer Disputes Redressal Commission did 

not treat such activities as 'service.' 71 The Jammu and Kashmir forum in the present 

68 Ibid. p. 122 
69 University of Jammu v. Brinder Nath AIR 2000 J&K 93 
70 Registrar, Madurai University v. SCDR. Commission, AIR 2000 Mad. 222 
71 Chairman, Board of Exam v. MA. Kader.(1997) II CPJ 49 
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case72 did not look to the rulings of the National Forum but followed only a state 

commission case to decide the issue. On this court also the Jammu and Kashmir 

Consumer Forum, it is submitted, failed to maintain the minimum standard of educational 

justice. 

E. RE-VALUATION OF ANSWER SCRIPTS 

The next important part of the examination is evaluation of answer scripts. There 

is not doubt that evaluation is an integral part of examination and it prevails every where, 

and in all the educational institution. But the problems arise in regards to the system of 

revaluation of answer scripts which vary from institution to institution. There is 

divergence of opinion of the court in this regards. The question before the Madhya 

Pradesh High Court, in Manoj Kumar v. Ravishankar University Raipur73 was whether 

revaluation is a part of examination the court was of the opinion that revaluation is an 

integral and inseparable part and parcel of process of the main examination and the 

Executive Committee of University is bound to take notice of revalued result, while 

notifying the Merit List. 

The court further added that74 'it gives fresh appraisal of the performance of a 

student by other examiner. In case the marks increased as a result of revaluation the 

increase is binding on the University which is obliged to vary result on that basis. The 

Court further said, result of revaluation, whatever it has to be accepted as correct and 

final by all concerned and for all purposes guided after revaluation the result of original 

valuation is erased. To hold otherwise would be against the basic concept of revaluation. 

Thus, it is submitted that revaluation is a part of examination. The declaration of results 

would be incomplete without revaluation if and where demanded or applied for by the 

exammee. 

Another problem relating to revaluation came up before the court in Sheodhari Prasad 

Sah v. Bihar75 the answer paper was not available for revaluation. The court in this 

72 Brinder Nath v. V.C. University of Jammu, (1995) III CPJ 464 (J&K) 
73 AIR 1989 M.P. I 
74 Ibid p.5 
75 AIR 1990 Pat. 196 
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situation directed that either average marks obtained in the other subjects be granted to 

the petitioner or he may be permitted to take up fresh examination within 60 days. 

The regulations relating to revaluation framed by the Punjab University came up 

before the court . for interpreting in Jagat Narayan Gupta v. Punjab University 76
• 

According to the regulation result of the candidate would be charged on revaluation only 

if the character of the result is changed or where the score increased or decreased by five 

percent marks allotted to the paper. The petitioner got an increase of the three percent 

marks on revaluation of one paper in LLB fifth semester examination. He contended that 

by adding three marks to the total marks obtained in the fifth and sixth semester 

examination, he would have got 699 marks and scored a position in the university merit 

list. This contention was rejected by the court on the ground that the University Merit list 

is prepared only in sixth semester exami~ation. Since the marks were to be increased on 

revaluation in the fifth semester examination, credit for the same would not be given in 

the sixth semester examination. 

The Division bench also agreed with the view and dismissed the appeal of the 

petitioner. But since the final result of the LL.B course is declared on the basis of 

aggregate marks obtained in the fifth and sixth semester examination, it is submitted that 

there is substance in the argument raised by the aggrieved student in this case. The court 

seems to have take a highly technical attitude in interpreting relevant provision. 

However, the question whether revaluation entitled a student to claim a 

corresponding change in the order of merit on the award of scholarship prizes or medals 

was raised in Rajendra Kumar Madkari v. University of Bombay. 77 There was provision 

in the university ordinance Which denied any such claims of students.78 Relying on the 

earlier decision of the Kamataka High Court, 79 the Bombay High Court held there is not 

reason to restrict the result of revaluation to the mere declaration of class and full benefit 

76 AIR, 1990 P&H.84. 
77 AIR 1991 Born. 126 
78 Ordinance 237 A of the Ordinances and Regulation of the university of Bombay reads. "The revised 
marks obtained by the candidate after the revaluation as accepted by the University shall be taken into 
account for the purpose of amendment of his result in accordance with the rules of the University in that 
behalf, but these marks shall not be taken into account for the purpose of award of scholarship prozes 
medals and for the order of merit." 
79 Ajay Bansal v. Bang/ore University AIR 1990,Kant. 225 
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or revaluation has to be awarded to the student for the purpose of scholarship prizes, 

medals and also for deciding the order ofmerit.80 

The rule which debars the candidate to be eligible for award of gold medals 

consequent upon the revision in the result due to revaluation has been held to be · 

ultravires. 81 A subsequent change in the university regulation providing for the order of 

merit after taking into account the result of revaluation may affect accordingly the result 

of new students. However such student cannot claim to be governed by the earlier 

regulation. 82 

Is there a fundamental right to revaluation was the question before the Supreme 

Court in Maharastra SBOS and HS Education v. Paritosh,83 the court in this case upheld 

the validity of a regulation providing that no revaluation of answer scripts can be done 

and negatived the right to evaluation. The court also rejected the view taken by the High 

Court that the right to fair play contemplated the right to demand revaluation.84 The court 

was of the opinion that if the right to demand revaluation was acceded there would be no 

finality of the result of public examinations. 

As the Supreme Court in- the above decision was interpreting the statuary provision 

providing no revaluation and to uphold such a provision negatived the right to 

revaluation. In this context it is submitted that the above decision did not put any 

embargo upon the university to provide for the revaluation by the Examination Board. 

The above view was subsequently followed by the Madras High Court. 85 the court held 

that a candidate sitting for examination, conducted by any university has not got a 

fundamental right to insist for revaluation of his papers. This is a matter that has got to be 

settled by the rules governing the examination in question. Once the rules got formulated, 

it is not possible to travel beyond the rules. 

In Rebhuraman v. Mahatma Gandhi University86 the petitioner demanded an independent 

team of experts from outside a university for revaluation of his answer script. The court 

8° Fatch Kumari Sisodia v. State of Rajasthan, AIR 1997 Raj. 19 I 
81 Ibid p. 193 
82 Manga/bhai A Patel v. Gujrat University AIR I 991 Guj. 59 
83 AIR 1984, SC. 1543 
84 Ibid p. I 558 
85 B. Rajappa v. Add/. Controller of Education, University of Madras, AIR 2000 Mad. 241 
86 AIR 1999 Ker. 91 
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held that student can not seek such revaluation in absence of any statutory mle conferring 

such right. 

Recently in Ku R. Shubha Snageetha v. Rajeev Gandhi University of Health Sciencei7 

the petitioner asked for revaluation, r~totalling and supply of Photostat copy of their 

answer scripts in the absence of any such statutory provision, which was rejected by the 

court. 

The court further held that it is not open for the petitioner to claim the benefit of 

revaluation or retotalling in respect of the matter not provided either under the Act or 

under the regulation. 

It is clear that the intention of the legislature is not to provide for any revaluation or 

retotalling or giving any grace marks which is a healthy sign to maintain the standard of 

education. 

In Akash Bhandari v. Jai Narain Vyas University88 the Rajasthan High Court was 

confronted with a quite different issue. In revaluation the appellant got his marks 

increased for two subjects and decreased for one subject. He pleaded that instead of 

considering the decreased marks after evaluation the university may consider the marks 

before re-evaluation for the third subject. But the court held that "if the appellant is taking 

advantage of increased marks, he must also accept the disadvantage of decreased marks 

on re-evaluation." 

Once the answer script is evaluated it leaves many aspects to be agitated, leading to 

litigations. The general allegations made are: lower marking, wrong totaling or incorrect 

evaluation. The request for reevaluation of the answer script is generally subjected to a 

time schedule. The educational institution, following mathematical calculation, did not 

take into consideration the undue delay on its parts in declaration of result of an 

individual. On the contrary it counted the limitation period from the date of declaration of 

the main result. The Madhya Pradesh High Court adopting a pragmatic approach quashed 

such rejection and ordered the institution to make arrangement for re

evaluation/rechecking and declare the results of the petitioners within a time-schedule. 

87 AIR 1999 Kant. 49 
88 AIR 2004 Raj. 243 
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In the Murlidharan case89
' one finds negative aspect of re-evaluation which was the 

subject matter of litigation. In this case the respondent got initially 76% marks and 

expecting more marks he went for the second and third re-evaluations which resulted in 

50.6 and 34.66% marks respectively. But when asked for the fourth chance, the 

university rejected his request as there was no such provision in the university rules. The 

matter came up before Kerala High Court where the single judge bench directed the 

university either to take average of the first two evaluations. But the division bench, on 

appeal, set aside the above judgment as the university rules did not provide for the fourth 

evaluation. It may be pointed out that the respondent had gone for the third evaluation 

with open eyes that its award would be final with no further evaluation. And still he took 

the risk, and, therefore, he had to suffer for it. 

The evaluation case law also involved a new dimension where a first position 

holder, fearing that his position would be affected resulting in denial of the award of gold 

medal to him because of the next merit position holder's opting for re-evaluation, 

knocked the door of the Rajasthan high court90 to stop the revaluation request of the 

student second in the rank. The ground was that the request for re- evaluation was time 

barred. The High Court, taking the facts that the time period in the present case would 

start from the date of declaration of the result of the respondent, directed the university to 

declare his re-evaluation result and award merit. The Rajasthan High Court did not leave 

the opportunity to blame the petitioner for his action which was, according to the court 

,"not at all proper and befitting to a brilliant student like the petitioner". 

It is however important to note that the plea of mala fide is generally taken by those 

who failed or missed a rank in the examination to gain sympathy of the court. A student 

of BHMS 1st year failed in one paper of homeopathy pharmacy not once but thrice and as 

such he was not promoted to the higher class. He took the plea that as he had taken 

leading part in several agitations against the college, the college became inimical towards 

him. The court91 did not grant any relief to him. There is nothing in which shows that his 

answer scripts were sent to outside experts. Further his scholastic record is also not given. 

However, the fact that he had passed all other papers in first attempt, the question 

89 University of Kerala v. EK. Murlidharan.AIR 2000 Kev .165 
90 Manhish Singhvi v. J.N. V. University Jodhpur.AlR.2000 Raj 383 
91 K.P.Jeyapaul Asau v. MGR.Medical University, AIR 1999 Mad 387 
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remains why he failed in the same paper thrice when he had sufficient time to prepare one 

paper enquiry to deliver judicious justice.92 

Re-evaluation of answer scripts has its own problems and merit as well. But the 

educational institutions have been gradually abolishing such system, leaving no scope for 

review of marking already done by the initial examiner. The court refused to help the 

petitioners93 
• It is suggested that in the environment of factory production of evaluated 

answer scripts, corruption, arm chair manipulations and evaluation, etc there should be 

some mechanism to weed out any intentional or unintentional mistake in evaluation of 

answer scripts. 

In this context B N Manda! Case94 exposes the examination sections mistake even at 

the stage of re-evaluation. The petitioner apply for re-evaluation of answer scripts of 

paper 12 and 14 of B. Com part I. the copy of even paper 11 was also , it was alleged ,re

evaluated where by his original marks of 90 came down to 37. It was urged on behalf of 

petitioner that such decrease was affected behind his back and should be quashed. On the 

other hand, the university took the successful stand that it was not a case of revaluation 

but correction of their own mistake which occurred while transferring the marks to the 

final list, since the act was uni-lateral, the court directed the university that the petitioner 

should be afforded an opportunity of applying for re-evaluation of paper 11. This case 

where had the petitioner not called for re-evaluation of other papers the mistake would 

not have been detected and the same would have remained unexposed. But the judicial 

sword fell on nobody, and wrong doer went scot-free. 

However, in Priyanka Pande v. Secretary Board of Secondary Education MP and 

another 95
, the High Court of Madhya Pradesh not only rescued a victim student but also 

blacklisted the evaluator who had negligently and wrongfully evaluated an answer sheet 

of brilliant student and had to fail. In this case the appellant undertook classX 

examination conducted by Board of Secondary Education, Bhopal in the year 2005. in the 

subject of Sanskrit she was awarded 28 marks out of 50 , being aggrieved by the said 

evaluation , she applied for scrutiny of the answer paper. The board on scrutiny found 

92 Rehbhuraman v. MG. University .AIR 1999 Kev.91 
93 R.S. Sangeetha v.R.G. University of Health Science AIR I 999. Kaut 49 
94 B.N. Monda! v. Vidyasagar University. AIR I 999 .Cal.283. 
95 AIR 2007 .M.P. 237 
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that their had been no error in tabulation or computation and accordingly rejected the 

prayer. 

Being dissatisfied and aggrieved by the aforesaid action of the board, the petitioner 

preferred a writ appeal. The Court appointed first and second evaluator to evaluate the 

sheet. Both evaluator marked 45 and 47 respectively and the marks awarded to the 

appellant in the subject of Sanskrit is enhanced to 45. The court observed,96 

As a general rule, the Court has no power to order re-evaluating of the 

paper since the rules do not provide for re-evaluation. How ever, in extra 

ordinary cases where the student is bright and where injustice has been 

done in the case of evaluation of the marks specially in cases like 

mathematics and science, it is sometimes open to the Court to have a look 

at the answer sheet and compare with the model answer papers and if 
there are gross discrepancies in awarding marks, it is always open to the 

Court to direct the board to re-evaluate the marks" 

Further the court held that97the teacher who had initially valued the answer sheet is a 

government teacher. The valuer has to be careful, circumspect and should not show 

slightest attitude of callousness because of fate of a student is dependent on valuation. It 

is of relevance to state that when a young student appears in an examination, he expects 

that he shall be awarded appropriate marks and not be dealt within a manner, to borrow a 

line from William Shakespeare, like a fly to the wanton boys. They cannot be left with 

the mercy of such irresponsible valuers. 

It is submitted that, in order to reduce the no. of allegations on valuation and 

application for revaluation the model answers should be circulated to be examiners. The 

implementation of this suggestion would definitely go a long way in eliminating the 

anomalies in evaluation. Still there may be room for allegations and complaints and even 

the correctness of the model answers may come under a shadow. 

96 Ibid. p. 236 
97 Jd .p.237 

320 



F: GRACE MARKS 

Another important aspect of examination system in our country is grant of grace marks 

for the student who marginally failed or could not secure position because of narrow 

margin. The term grace marks as the name itself indicated is a matter of grace and not of 

right. Thus it is purely prerogative of the authorities to grant or not by the rules, it can not 

be claimed as a matter of right by the students who is just on the border line of success. 

An attempt by some students to extend the benefit of grace marks was not viewed 

favorably by the Punjab and Haryana High Court in Rajkumar v. State Board of 

Technical Education98
• The rules framed for grant of grace marks clearly provided that 

grace marks shall be given to marginal candidates only if awarding vain that the rule was 

discriminatory because it did not provide for the grant of grace marks for the preparation 

of earning compartment examinations. 

According to Karnataka Two Year Pre-University Course Regulation, Course of 

study and Scheme of Examination and Syllabus, 1974, Students in Science faculty were 

required to answer theory subject with 75 marks and practical with 25 marks. Minimum 

marks required to pass was not less than 20 marks in theory. The pre-university board by 

a resolution amended the regulation increasing theory marks to go and reducing practical 

to ten marks. Minimum marks required for pass in theory was increased from 20 ~24. 

Accepting the contention that this resolution was beyond the powers of the board, the 

court further held that the petitioner who had obtained 19 marks in theory, was entitled to 

get one grace marks in order to clear the subject.99 

The Supreme Court100 considered one significant question, can grace marks 

concession be denied to a candidate whose examination has been cancelled for violation 

of examination rules. The court without probing the matter in detail answered the 

question in positive and opined that there was no reasonableness. In the present case there 

was mass mal-practice in one paper and the said examination of that center was 

cancelled. There was nothing to show that the petitioner was identified for using unfair 

means. Can the provision for violation of examination rule be applicable to the petitioner 

98 AIR 1991.P & H 1 (FB) 
99 AIR 1990 NOC 42 (Kant) also Law of Education,XXVI,ASIL 1990.p204 
10° Council Of Higher Secondary Education v. Dyuti Prakesh Das . AIR I 994 

sc 594 
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also? In view of the above facts, the reply should be no. when the rule did not make a 

distinction between the above two situations the Supreme Court should have adjudged the 

same as unreasonable. 101 

The provision for grace marks is included to encourage students who show 

proficiency in extra-curricular activities. The Supreme Court in MS Board of Secondary 

and Higher Secondary Education v. Amit102 expressed the firm view that such provision 

should not result in diluting academic standards. Here the regulation provided that a 

candidate obtaining not less than 105 marks in maths and science taken together at one 

and the same examination and obtaining not less than 38 marks in the subject or subjects 

of failure shall be entitled the benefit of combined passing in maths and science. A 

candidate who got 20 grace marks for sports claimed the benefit of this regulation, by 

adding the grace marks to the marks obtained by him. Reversing the High Court the 

Supreme Court held that the regulations make a distinction between the marks 'obtained' 

and grace marks 'granted'. The grace marks cannot therefore, be added to the marks 

obtained by the candidates so as to enable him the benefit of the regulation. 

Whether a student can claim the benefit of grace marks as a matter of right is a 

mute question. It is generally understood that even when there is a provision of awarding 

grace marks it is within the discretion of authority to award grace marks or not, and if it is 

decided to award grace marks how much marks should be awarded. In Bhupendera Singh 

v. Baba Farid University Of Health Sciences, 103petitioner is the student of government 

medical college,patiala and appeared in the final MBBS examination held in Nov,l999.he 

passed in all the papers except in the subject of Ophthalmology. He secured 34 marks out 

of 65 in the theory paper and 1 5 marks out of 3 5 in the clinical, (practical). The aggregate 

marks obtained by him in the subject of Ophthalmology 49 out of 100. Whereas the pass 

marks were 50. This college was affiliated to Punjab University and after July, 1999 it 

was transferred to the Baba Farid University. The examination held by this college was 

governed by the regulations of the Punjab University. According to the regulations of the 

Punjab University, the minimum requirement of passing the examination is that a 

candidate must have 50% in aggregate of the subject and at the same time should also 

101 C.M Jariwala,Law Of Education .XXX.ASIL 1994.p251 
102 AIR 2002 SC.2686. 
103 AIR 2001 P$H 103 

322 



have 50% in clinical in each subject. The petitioner was short by 2-112 marks in the 

clinical and was therefore, declared to have failed in the subject in which he was required 

to re-appear. Regulation 26(B) (i) of the ordinances for MBBS examination as framed by 

the Punjab university reads as under:-

26(B)(i) a candidate who fails in one or more papers/subject and/or 

aggregate may be given grace marks, upto 1 percent of the total 

aggregate marks(including the marks for practical and internal 

assessment) to his best advantage in order to be declared to have passed 

the examination. Provided that the no. of grace marks to be given in the 

individual subject should not exceed jive. " 

A reading of the aforesaid regulation makes it clear that a candidate is entitled to 

grace marks in one or more subjects upto I% of the total aggregate marks including the 

marks for practical and internal assessment to the best of his advantage in order to be 

declared to be passed in the examination provided that the maximum no, of grace marks 

which could be given in an individual subject could not exceed 5, in this case before us 

the petitioner required only 2-1/2 marks in clinical in order to pass in a subject and also in 

the examination. The action of Baba Farid University in not awarding these grace marks 

to the petitioner cannot, therefore, be sustained and it is held that the petitioner was 

entitled to 2-112 grace marks in order to pass the examination104 and baba farid university 

is directed to award the requisite grace marks to the petitioners as claimed by them in 

each of the subjects in which they have now been asked to reappear and declare them to 

have passed in the examination. 

The decision seriously impedes the discretionary power of examination boards and 

other university authorities to take an appropriate decision on grace mark after taking 

relevant circumstances. The Court can not interfere, it is submitted in academic matters 

unless the decision of the authorities is so perverse, unreasonable or arbitrary. 

104 Supra note I 03 
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CHAPTER: VII 

EDUCATION AND TEACHERS 

Traditionally, in India, teachers have always been held in high esteem. Hymns are sung in 

honour of the teacher in religious scriptures in India. In the ancient Indian tradition, 

teachers have been elevated to the rank of God. In several Government documents too, 

teachers have been assigned a place of great distinction. 

Teachers are responsible for: 

• planning and teaching assigned courses faithfully and diligently in the classes or 

subject assigned to the teacher by the principal; 

• to encourage the pupils in the process of learning; establishing and maintaining 

learning environment which is pleasant, orderly, respectful and conducive to 

students' learning; 

• evaluating student achievement and explaining the evaluation procedures used in 

each course; 

• communicating information about student progress, attendance and behaviors to 

students, parents, and administration; 

• providing an environment that will promote self esteem; 

• to inc~l~ate by precept and example respect for religion and the highest regard for 

truth, justice; 

• provide role models in establishing a positive tone in the school; 

• ensuring that students are referred to appropriate special services when necessary; 

• protecting the privacy rights of students in their "Educational Records" are 

"those records, files, documents and other materials which -

(i) contain information directly related to a student ; and 

(ii) are maintained by an educational agency or institution or by a person acting 

for such agency or institution. 

• Law requires people in certain occupations to report suspected child abuse. 

These occupations include teachers amongst others like doctors, social service 

workers, chiropractors and registered nurses. 
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• Restrain from danger- A member of the staff of a school may take any reasonable 

action that is immediately required to restrain a student of the school from acts or 

behaviour dangerous to the member of staff, the student or any other person. 

The staff are to acknowledge the positive contributions of the students while also 

ensuring that when students behave inappropriately they will experience consistent, 

fair consequences. 1 

In exercise of the powers conferred by clause( f) of sub-section( I) of section the 26 of 

the UGC. Act 1956, Commission made a Regulation in 1985 viz2.The University 

Grants Commission ( the minimum standards of instructions for the grant of the first 

degree through formal education in the faculties of Arts, Humanities, Fine Arts, 

Music, Social sciences, Commerce and Sciences). Section 5 of the regulation laid 

certain duties of the teachers of higher education. It says. 

1) No teacher shall be appointed who does not fulfill the minimum qualification 

prescribed for recruitments as per University Grants Commission 

(Qualifications required of a person to be appointed to the teaching staff of a 

University or other Institutions affiliated to it Regulations, 1982) notified 

under Section 26(i) (e) ofthe University Grants Commission Act,1956. 

2) Every teacher shall be available in the Institution on a working day during the 

period prescribed and shall in addition to participating in teaching as indicated 

in sub-regulation 3(3), undertake examination/test/ evaluation/ invigilation 

work, general assistance to students in removing their academic difficulties, 

I Anita Abraham, "Formation and Management of Educational/institutions". Universal Law pub. 
2005,p.68 
2 University Grants Commission Notification No. f.l-117/83-(cp) dated 25th November 1985: published in 
the gazette of India, part III, section 4. 
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and participate m extra-curricular and institutional support activities as 

required. 

3) The work load of a teacher shall take into account teaching, research and 

extension activities, preparation of lessons, evaluation of assignments, term 

papers etc. and shall be in accordance with the guidelines issued by the 

University Grants Commission from time to time: 

Provided that the time spent on extension work where it forms an integral part of the 

course prescribed shall count towards the teaching load: 

Provided further that no teacher shall be expected to lecture for more than three 

clock hours per day, 

4) The number of full- time and/or part-time teachers shall be provided, keeping 

in view the total institutional workload as provided in sub-regulation 

3(5), teachers workload as provided in sub-regulation 5(3) and class size in 

sub- regulation 6(1) and 6(2). 

5) The group for tutorials shall not normally be more than 15 or 20 students. 

6) A teacher shall not be expected to supervise more than 20-25 students in a 

laboratory class. 

A: ELLIGIBILITY AND APPOINTMENT 

There is a wide spread concern with degradation in academic standards due to the 

unscientific approach accorded to the method of selection of Lectures in the various 

Indian Universities3
• The lowest rung of the academic position in any university is a 

lecture or Asst. Professor as he is called in some universities. It is the foundation stone of 

academic superstructure. In due course lectures become professors. To ensure sound 

academic standards, utmost care should be taken at the time of initial recruitment of such 

teachers. 

3 K. Ramanathan, "University News", 35(27) July 7, 1997 ,p.l 0 

326 



The basic qualification for the post of lecturer/Asst. professor as laid down by the UGC is 

a post-graduate with 55% marks in the concerned discipline having qualified 

NET4/SLET5 with exception in the case of those who had obtained M.Phil, Ph.D. 

In early eighties, there was a general perception among the public and the leading 

educationists that well qualified persons were not being attracted towards teaching 

profession. Concerns were also expressed about the criteria that were employed for the 

selection of teachers. It was increasingly realized that quite a large number of people who 

neither had the competence nor the aptitude for teaching made an easy entry into this 

profession. 

The committee formed by UGC in 19836 on revision of pay scales of teachers in 

the universities and colleges under the Chairmanship of Prof. R C Mehrotra 

recommended the following for the post of lecturer: 

i) Qualifying at the National test conducted for the purpose by UGC or any other 

agency approved by UGC. 

ii) Master's degree with at least 55% marks or its equivalent grade. 

The qualifications should not be relaxed even for the candidates possessing 

M.Phil/Ph.D at the time of recruitment." The Mehrotra Committee also· found that the 

stipulation of M.Phil/Ph.D as an essential qualification for Lectures had neither been 

followed faithfully nor did it necessarily contribute to the raising of teaching and research 

standards. In fact it was of the view that, if at all, it had led to the dilution of research 

standards on account of the rush to get a research degree in the shortest possible time. In 

view of the diversity of standards among universities, the Mehrotra Committee 

recommended that passing a national qualifying examination before recruitment be made 

an essential pre-condition. 

The National Commission of Teachers on Higher Education headed by Prof. Rais 

Ahmed observed that: 7 

4 National Eligibility Test 
5 State Level Eligibility Test 
6 www.ugc.ac.in.visited on 7 .3 .2008 
7 Supra note 
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"It is extremely important to make a rigorous merit based selection for the entry 

level of teaching profession" 

The National policy on education, 1986, which was debated in the Parliament also, 

states that: 

"The method of recruitment of teachers will be reorganized to ensure merit, 

objectivity and conformity with spatial and functional requirements". 

In pursuance of this policy, it was suggested in the Program of Action of National 

Policy of Education, 1986 that: 

"The teachers will be recruited on the basis of a common qualifying test, the details 

of which will be formulated by UGC. Efforts will be made to move towards the 

objective of making recruitment of teachers on all India basis consultation with the 

State Governments" 

With a view to working out the modalities for the conduct for such a test, the 

Commission had constituted a Committee, which evolved strategies for the conduct for a 

national level eligibility- test for the recruitment of teachers in university and colleges. 

Consequently, the Government on India, through a notification in 1988 entrusted the task 

of conducting the eligibility test for lectureship to UGC. Thereby, UGC has been 

conducting the National Eligibility Test for the Junior Research Fellowship and eligibility· 

for Lectureship since 1989. It had already been conducting the examination for The 

Junior Research Fellowship (JRF) since 19848
. 

Recently, the Ministry of Human Resource Development, Government of India has 

constituted a NET Review Committee headed by Planning Commission member Bal 

Chandra Mungerkar has recommended a total revamp of the National Eligibility Test 

(NET), a qualification for appointment to any faculty in country's institutions of higher 

education. 

The committee's final report has also withdrawn its interim recommendation 

that exempted M.Phil and Ph.D degree holders from clearing NET while applying for 

faculty positions. 

8 Ibid. 
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The University Grants Commission 1s expected to decide on the committee's 

recommendations on June 1. 

The committee concluded that exemption had resulted in a decline in the quality of 

teaching as numerous candidates enrolled themselves for M.Phil and Ph.D to avail of the 

exemption. The committee found that after the exemption in June 2006, the number of 

registrations for M.Phil and PhD. increased to 66,500 in 12 universities from 2,433 

earlier. 

The committee, constituted to review NET, has said that students opting for Junior 

Research Fellowship (JRF) should be tested more rigorously by NET than those 

appearing for NET to get into teaching profession in higher education9
• 

(i) Eligibility to Teach 

Minimum Qualifications for Appointment Of Teachers in Universities and colleges

UGC regulation, 2000 10 are reproduced here under: 

These Regulations apply to every university established or incorporated by or under 

a Central Act, a provincial Act or a State Act, every institution recognized by the UGC as 

also deemed universities. Persons applying for a teaching post in a university or institute, 

constituent or affiliated colleges recognized by the UGC or a deemed university can be 

appointed only on fulfilling the requirements prescribed by the UGC regulations subject 

to relaxations allowed thereunder. 

Minimum qualifications for the post of Professors, Principals, Readers and Lecturers 

m subjects other than Fine Arts, Management, Engineering And Technology in 

Universities or Colleges for appointment of persons through open advertisements and for 

their career Advancement. 

9 Hindustan Times , New Delhi, May 28, 2008 
10 Minimum Qualifications for Appointment and Career Advancement Of Teachers in Universities And 
Colleges Regulations , 2000 
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1.0.0 Direct Recruitment 

(ii)l.l.O Principal (Professor's Grade) 

1) A Master's Degree with at least 55% of the marks or its equivalent grade ofB 

in the 7 point scale with latter grades O,A,B,C,D,E and F 

2) Ph.D or equivalent qualification. 

3) Total experience of 15 years of teaching/Research in Universities/Colleges 

and other institutions of higher education. 

1.2.0 Principal (Reader's Grade) 

1) A Master's degree with at least 55% of the marks or its equivalent grade ofB 

in the 7 point scale with latter grades O,A,B,C,D,E and F. 

2) Ph.D or equivalent qualification. 

3) Total experience of 10 years of teaching/Research in Universities/Colleges 

and other institutions of higher education. 

1.3.0 Humanities, Social Sciences, Sciences, Commerce, Education, 

Education, Foreign Languages and Law. 

(iii) 1.3.1 Professor 

Physical 

An eminent scholar with published work of high quality actively engaged in research 

with 10 years of experience in post graduate teaching, and/or experience in research at 

the University/National level institutions, including experience of guiding research at 

doctoral level. 

OR 

An outstanding scholar with established reputation who has made significant contribution 

to knowledge. 
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(iv) 1.3.2 Reader 

Good academic record with a doctoral degree or equivalent published work. In addition 

to these , candidates who join from outside the university system ,shall also posses at 

least 55% ofthe marks or an equivalent grade ofB in the 7 point scale with latter grades 

O,A,B,C,D,E and F at Master's degree level . 

Five years of experience of teaching and/or research excluding the period spent for 

obtaining the research degree and has made some mark in the areas of scholarship as 

evidenced by quality of publications, contribution to a educational innovation, design of 

new courses or curricula. 

(v) 1.3.3 Lecturer 

Good academic record with at least 55% of the marks or an equivalent grade ofB in 

the 7 point scale with latter grades O,A,B,C,D,E and F at Master's degree level ,in the 

relevant subject from an Indian university ,or, an equivalent degree from a foreign 

university. 

Besides fulfilling the above qualifications, candidates should have cleared the 

eligibility test (NET) for lecturers conducted by the UGC, CSIR or similar test accredited 

by the UGC. 

Note- NET shall remain the compulsory requirement for appointment as Lecturer even 

for candidates having Ph.D degree. However, the candidate who have completed M.Phil. 

degree or have submitted Ph.D thesis in concerned subject up to 31st December , 2002 

are exempted from appearing in the NET examination. 

1.4.0 Journalism and Mass Communication 

1.4.1Professor 

An eminent scholar with published work of high quality actively engaged in research 

with ten years of experience in post graduate teaching and/or research at 

University/National level institution including experience of guiding research at doctoral 

level in Communication/Journalism. 
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1.4.1 Reader 

Essentia! 

1. Ph.D. degree in Communication/Mass Communication/Journalism for an Indian 

University or an equivalent degree from a foreign University. 

OR 

Published work of doctoral standard or media production work of excellence. 

2. Good academic record with at least 55% of the marks (or an equivalent grade) at 

Master's level in the subject. 

3. Eight years experience of teaching and/or research including up to three years for 

research degree and having made a mark in the area of scholarship as evidenced 

by quality of publications, contribution to education, design of new courses and 

curricula. 

OR 

10 years full time work experience in any area of Mass communication (News paper 

accredited with ABC, National News, radio or television, film media, reputed 

advertising agencies , Public Relation Officers of the Government , Public Sector 

Undertakings and established Industrial and Commercial Houses.) 

Lecturer 

Good academic record with at least 55% of the marks or an equivalent grade at Master's 

degree level or an equivalent qualification from an Indian University or Foreign 

University/recognized institution in Communication Mass Communication/Journalism. 

Canditates, besides fulfilling the above qualifications, should have cleared the eligibility 

test (NET) for lecturers conducted by the UGC or similar test accredited by the UGC. 

Note- NET shall remain the compulsory requirement for appointment as Lecturer 

even for candidates having Ph.D degree. However, the candidate who have complete 

M.Phil. degree or have submitted Ph.D thesis in the concerned subject up to 31st 

December, 2002 are exempted from appearing in the NET examination. 
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Desirable 

I. Ph.D. degree in Communication/Mass Communication/Journalism from an Indian 

University or an equivalent degree from a foreign University. 

2. Two years full time teaching/research/experience in any area of Mass communication 

(News paper accredited with ABC, National News Agencies ,radio or television, film 

media, requted advertising agencies, Public Relation Officers of the Government , Public 

Sector Undertakings and established Industrial and Commercial Houses.) 

1.5.0 Social Work 

1.5.1 Professor 

An eminent scholar with published work of high quality actively engaged in research 

with ten years of experience in post graduate teaching and/or research at the 

University/National level institutions, including experience of guiding research at 

doctoral level in social work. 

1.5.2 Reader 

Good academic record with a doctoral degree or equivalent published work. 

Evidence of being actively engaged (1) or (2) innovation in teaching method or (3) 

production of teaching materials. Possess at least 55% marks or equivalent grade at 

Master's degree level. 

About eight years experience of teaching and/or research provided that atleast five of 

these years were as lecturers or in an equivalent position. 

OR 

10 years of experience in field practice and professional publication based on work 

experience, and experience in training and/or field instruction. Experience in consultation 

and documentation. 
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1.5.3 Lecturer 

Good academic record with at least 55% of the marks (or . 1 d 
, an eqmva ent gra e) at 

Masters degree level or an equivalent qualification from an Indian or Foreign.Canditates 
besides fulfilling the abov l"fi · ' e qua 1 Icatwn, should have cleared the National Eligibility 

Test (NET) for lecturers conducted by the UGC or similar test accredited by the UGC. 

Note- NET shall remain the compulsory requirement for appointment as Lecturer 

even for candidates having Ph.D degree. However, the candidate who have completed 

M.Phil. degree or have submitted Ph.D in the concerned subject thesis up to 31st 

December, 2002 are exempted from appearing in the NET examination. 

1.6.0 Social Work 

1.6.1 Lecturer 

Good academic record with at least 55% of the marks or an equivalent grade of B in 

the 7 point scale with latter grades O,A,B,C,D,E and F at Master's degree level ,in the 

relevant subject or an equivalent degree from an Indian/Foreign university. 

Besides fulfilling the above qualifications, candidates should have cleared the 

eligibility test (NET) for lecturers conducted by the UGC, CSIR or similar test accredited 

by the UGC. 

OR 

A traditional or a professional artist with a highly commendable professional 

achievement in the concerned subject. 

Note- NET shall remain the compulsory requirement for appointment as Lecturer 

even for candidates having Ph.D degree. However, the candidate who have completed 

M.Phil. degree or have submitted Ph.D thesis in concerned subject up to 31 51 December, 

2002 are exempted from appearing in the NET examination. 

The main purpose of the U.G.C behind these formulations is to maintain the high 

academic standards at the educational institutions .High academic standards at the 

educational institutions mainly depend on the quality of teachers. Any attempt to whittle 

down the eligibility prescribed for appointment for teacher must, therefore be viewed 

very seriously. When an advertisement by a university initiating applications for the post 
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of readers or lectures lowered the minimum qualification prescribed as essential in the 

university ordinances, the court held it to be an arbitrary, illegal and unsustainable 

action 11 
• 

However, in Dr. MS Madhal v. S.D. Halegkar 12 the essential qualifications for 

the appointment of the principal included are, MA with at least second division; and two, 

teaching experience of ten years. The respondent had M A degree in third class, with 

M.Ed. in second class and did not have the experience of ten years teaching. In spite of 

the absence of these two essential qualifications, the respondents appointment was not set 

aside because he was continuing in the said post for the last twelve years: and, therefore, 

the court held that it would be inadmisable and inequitous to disturb him at this late stage 

and that where he was not at fault . 

The University Grants Commission (UGC) made regulation in 1991 which 

prescribed that no person shall be appointed without passing the National Eligibility Test 

(NET). It further provided that this condition would not apply with retrospective effect to 

cases where selection had already been made or prior approval of UGC was obtained for 

any relaxation. Section 14 of UGC Act 1956 provides the consequence for non

compliance of above condition which would result in withholding of the UGC grants. 

The Delhi University did not follow the above provision. The Supreme Court 13 

held that the university was obliged to follow the UGC qualification. The University of 

Delhi also took the stand that the UGC had no competence to issue such regulation and, 

further, the university being an autonomous body, no such condition could be imposed 

upon it. The Supreme Court dismissed 14 this argument on the ground that UGC Act 1956 

came after the Delhi University Act 1922 and the demolition of university in section 2(7) 

of the UGC Act did not exclude the university under entry 63, List 1 including the Delhi 

University. 

It may be noted that the Delhi High Court adjudged the provisions of the UGC 

regulations as 'mandatory' but the Supreme Court, adjudged the provisions as 

II Biswajit Sinha v. Dibrugarh University, AIR 1991 Gau 27. The University Students Union was held to 
have locus standii to challenge the action of the University . 
12 (1993) 3 sec 591 
13 University Of Delhi v. Raj Singh AIR 1995 SC 336 
14 Ibid .p.349 
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'recommendatory in character. In the present case the clarifying exercise of the apex 

court had infact resulted in overruling the High Court stand. 

It may be pointed out that the Supreme Court treated the provision as 

recommendatory in view of the UGC rules that an autonomous institution not worried 

about the forfeiture of the UGC grants would be free to follow its own pattern. It is 

submitted that tl)e implications involved in the forfeiture of the grants are so serious that 

the provision when put into operation do not remain merely recommendatory but remain 

mandatory 15 
. 

In the days of large scale unemployment of candidates for the primary school 

teachers a casual approach attracts suits, appeals, and writ petitions and special leave 

petitions. Shyam La( Joshi16
, is one of such litigations where the minimum of 

qualification prescribed for the appointment of the primary school teacher was the Basic 

School Training Certificate17 or any other equivalent recognised qualification. Later on 

the government authorities added the industrial examination of the state government as 

equivalent to BSTC. The government appointed the petitioners as 'craft teachers' and not 

as general teachers. This was the subject of present litigation. In this case the Supreme 

Court examined the contents of both courses and upheld their appointment as craft 

teachers. Had the educational authorities clarified the answers of both the teachers, it is 

submitted that it would have avoided the present litigation. 

In the context of the appointment of primary teacher the Supreme Court in Ram Sukh v. 

State Of Rajasthan 18 has laid down, the following principle : 

" .... we are not less sympathetic to the petitioners who are out of 

job but we can not forget the we/far~ of those who are not before the 

courts. They are the tiny tots who require proper handling by well trained 

teachers. "19 

15 C.M. , Jariwala, Law of Education, vol. xxx ASIL, ( 1994) at 253 
16 State Of Rajasthan v. Shyam La/ Joshi AIR 1994 SC 1409 
17 Herein after referred to as BSTC 
18 AIR 1990 SC 592 
19 Supra note 18 
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The court further held that the primary school teachers are of utmost importance in 

developing a childs personality in the formative years. It is not just enough to teach the 

child alphabets and figures, but much more is required to understand the child 

psychology and aptitudes. They needs a different approach altogether. Only trained 

teacher could lead them properly. The untrained teachers can never be proper substitute 

to trained teachers. 

In the educational institution sometimes, either intentionally or unintentionally, 

unacademic exercise is also done. Udai Bhan RaP0 is an example of such an attempt, the 

post of lecturer in Hindi advertised and the Selection Committee interviewed. candidates 

including appellant and he was appointed. But surprisingly his appointment was not 

approved as there was no post on the establishment but the reality was that the post 

existed which is corroborated from the counter filed by the deputy director of education 

.though the refusal was based on erroneous premises, the High Court of Allahabad turned 

down the appointment. In consequence two posts were created and the respondent was 

appointed by the Management Committee. The facts showed that the respondent was 

having lesser qualification than the appellant and still he was appointed. The result was 

that the valid appointment was set aside and the undeserving candidate was appointed. 

But the Supreme Court, it is submitted rightly, did not allow this and put the clock back. 

The present case exposes the unacademic exercise educational institutions, serving the 

private interest. 

Similarly Suneeta Agarwal v. State of Haryana 21 is another example of 

bureaucratization of academic appointment where the experts opinion was set at rest. 

In this case a selection committee recommended the name of one the lecturers for 

the post of reader. But in the committee, the nominees of the vice-chancellor and the 

director of the higher education put the above lecturer at serial no. 2. The Vice-chancellor 

did not approve the recommendation and ordered the post to be readvertised, a 

bureaucratization of academic appointment where the experts opinion was set at rest. The 

post was readvertised and selection committee met once again where the appellant 

appeared again and also filed a writ petition on the same day against the aforesaid order 

20 Udai Bhan Rai v. State Of U.P AIR 1994 SC 1603 
21 A1R2000 SC 1058 
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of the Vice - Chancellor. But the Supreme Court did not extend any relief to the 

appellant as she was estopped from challenging the order in view of applying for the 

readvertised post and appearing before the selection committee without any protest. The 

Court must not forget the human nature which at times becomes vindictive against those 

who knock at the door of the judiciary. When that be the fact the court could have 

investigated into the matter rather than close the channel through the doctrine of estoppel. 

In K. Shekar v. U Induramma22 the high court held the appointment as lecturers invalid 

because the post of lecturer had not been advertised. A clause which permitted the 

selection committee to appoint a suitable candidate for the lower post did not enable the 

committee to either create a new post which had not been advertised or to consider a 

candidate who was not eligible to apply for the post advertised. The Supreme Court 

affirmed the decision of the high court; but held that the actual experience gained by the 

appellant will be taken into account if he applied for the post of assistant professor. 

An attempt to take away the rights of teachers with retrospective effect and 

obligating them to repay the salary they have already received, by the enactment of a law, 

was nullified by the Supreme Court in P. Tulsi Das v. Government of AP23
• The AP 

Educational Service Untrained Teachers (Regulation of Service and Fixation of Pay) Act, 

1991 took away the rights of untrained graduate teachers in particular subjects regarding 

minimum of pay scales as payable to school assistants with effect from 10.02.1967. The 

Supreme Court rightly quashed the provisions calling them 'arbitrary, unreasonable and 

expropriatory. 'The court however, held that the provision can be valid in its operations 

in futuro, but cannot be held valid insofar as it purports to restore status quo ante for the 

past period taking away the benefits already available, accrued and acquired by the 

teachers. Another provision in the same Act, which mandated that super-numerary posts 

created in B Ed grade shall be deemed always to have been secondary grade posts in a 

lower scale, was also held invalid insofar as it has retrospective re-classification by a 

fiction to nullify the lawful rights acquired during the past period. 

22 AIR 2002 SC 1230 
23 AIR 2003 SC. 43 
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It is submitted that in the light of the UGC, regulation, the government must issue proper 

guidelines for selection of teachers in educational institutions to ensure that merit was not 

given a go by. In this respect, government ofHaryana had very recently issued guidelines 

for selection of lecturers in private aided colleges. According to these guidelines, there 

will be two marks for each first division upto the level ofundergraduate examination. At 

the postgraduate level, there will be one mark for securing 56 to 59%, 2 marks for 60 to 

65%, 3 marks for 65 to 69% and 4 marks for 70% and above?4 

Accordingly the prospective candidate who had passed NET I SET and also 

possessed M. Phil will get 3 marks. One who had passed NET I SET and was also a Ph. 

D. will get 5 marks. One who is an M. Phil and Ph. D. and NET I SET qualified will get 8 

marks. 

Further, candidate having teaching experience between 3 months and one year will be 

given one mark. Those having more than one years teaching experience will get 2 marks. 

Not more than five marks can be accorded for the performance in the interview. Only 

candidates obtaining 12 marks out of the total of 25 marks on the above basis will be 

eligible for the lecturer's post. 

Thus the above guidelines of the Haryana government seem to be well-laid. UGC should 

make it mandatory for all the Universities to follow this criterias so as to give weightage 

to merit and arrest the falling academic standards. Global education is in the offing. If 

merit is continued to be discounted there will be braindrain and the beneficiary would be 

the coaching centers in India or abroad which are coming up in large numbers. 

B. IMPROVEMENT OF SERVICE CONDITIONS 

(i) Pay Scale and Perks 

An important question regarding the benefit of pay scale and perks to research 

assistance at par with the research associate was considered by the Supreme Court in 

Gopal Krishna Sharma v. State of Rajasthan25
. In this case the petitioner, a research 

associates raised plea for a common pay scale. The court took into consideration their 

24 K Ramnathan, "University News", 35 (27) July 7, 1997, pI 0. 
25 (1993) 2 SCC 375, also State of Bihar v. B.S. Workshop Sup!. Federation UJ (SC) I 993 I 56 I: State of 
M.P. v. Pramod Bhaitiya I993 1 SCC 539. 
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minimum educational qualifications, selection process, job-charts etc. which were the 

same as that of a research assistants; the exploitation of the unemployed educated 

youth and their availability in surplus to work even for a poltry pay. The court 

directed the university to place them on par with the pay scale of the research 

assistant with no other parity. The court realizing the economic burden as an 

aftermath of its judgment, made suggestions to the educational institutions to work 

out schemes with sufficient incentives, e.g. depositing the arrears in the provident 

fund or the like and also to absorb these employees in the regular cadre of research 

assistant whenever vacancies arose. 

Here the court accepted the plea 'equal pay for equal works': of the petitioner. But the 

plea cannot be accepted if there is no similarity in the work.26 

However, Haryana State Adhypak Sangh v State of Haryana27 is the case of 

special mention where the court held that teachers of aided private schools pay scales and 

other emoluments must be in parity with teachers of government schools. In this case the 

petitioners were teachers employed in various recognized aided private schools in the 

state of Haryana. The schools are maintained under private management. They receive 

financial aid from the state governments. The petitioners had come to the court alleging 

that teachers employed in government aided private schools are entitled to parity with the 

teachers employed in govt. schools in the matter of pay scale and other emoluments. 

Pathak. C.J. Speaking for the court opined that the teachers of the aided schools must be 

paid the same pay scale and Dearness Allowance as teachers in government schools for 

the entire period claimed by the petitioners, and that the expenditure on that account 

should be apportioned between the state and the management in the same proportion in 

which they share the burden of the existing emoluments of the teachers.28 

The Central government appointed Kothari Commission to examine the conditions of 

service of teachers with the object of improving the standard of education in the country. 

Kothari Commission, inter alia, recommended that the scale of pay of school teachers 

working under different management such as government, local bodies or private 

26 In National Federation S.N.F.C. (phy) Teachers Asson v. Union of India AIR 1993 SC. 369. Where the 
plea of equal pay for equal works was not allowed in view of dissimilarities of services. 
27 AIR 1988 SC 1663. 
28 Haryana State Adhyapk Singh v. State ofHaryana, AIR 1990 SC 968. 
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management should be the same. Almost all the states in the country, including the state 

of Himachal Pradesh agreed to implement the recommendation of the Kothari 

Commission. In the light of the commissions recommendations the question before the 

Supreme Court29 was whether the teachers employed in various recognized aided private 

schools in the state of Himachal Pradesh are entitled to the pay scales which are being 

paid to their counterparts in the Government Schools? If so, whether such schools are 

entitled to receive grants-in-aid to meet 95% of net approved expenditure? 

Kuldip Singh, J speaking on behalf of the court held that the aided schools teach 

the same syllabus and curriculum, prescribe the books and courses as per government 

directions and prepare the students for same examinations for which the students studying 

in government schools are prepared. The qualifications of the teachers are prescribed by 

the state govt. and the appointments are ·made with the approval of the state government. 

The fees levied and concessions allowed are strictly in accordance with the instructions 

issued by the education department of the state govt. from time to time. The Managing 

Committee of aided schools are approved by the state govt. and two members of the 

committee are appointed by the education department. The service conditions of the 

teachers including disciplinary proceeding and award of punishment etc. are governed by 

the rules framed by the state government. 30 

It is thus, obvious that the state government has a deep and pervasive control on the 

aided private schools. The govt. school and the aided schools specially after the Kothari 

Commission Report have always been treated on par. The court held that the teachers 

working in the aided schools are entitled to the same salaries and allowances as are being 

paid to the teacher in the government schools. 

The Supreme Court in a significant judgment in Vijay Kumar v State of Punjab31 

improved the service conditions in respect of pay scale of a part time teacher . The court 

was of the view that the part time teacher are the most exploited of the educational 

committee. They carry the highest burden of teaching lead at the lowest cost. The pleas 

taken by the authorities were that the part-timers were bound by the service conditions of 

employment contract; they are also working in their spare time, and finally, they did not 

29 State ofH.P. v. H.P. State Recognized and Aided School Managing Committee (1995) 4 SCC at 507. 
30 Ibid p. 511 
3 I AIR 1994 SC 265 
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work equal to regular lecturers . The Supreme Court not satisfied with the pleas held that 

they should be paid minimum scale of lecturers for their work till their part-time 

employment continued. The present judgment requires the education authorities to mend 

their ways by either taking the limited work or pay them for the work of regular lecturer. 

In B.P. Singh v Haryana Agriculture University.32 The poor teachers suffering 

from economic loss moved the court. Twenty eight lecturers, having permitted to 

undergoing the Ph.D course as in service candidates, were not allowed to draw any salary 

during the research period in view of 'financial stringency' as per the order of 1972. But 

before 1972 the rule was that they shall get full pay etc. during the duration of course. The 

apex court turned down the appeal on the ground that, they can not have higher right than 

what was permitted. 

It is submitted that the Supreme Court adopted a rigid literal approach and erred in 

administering economic justice to the poor teachers. A teacher with Ph. D. degree would, 

it is normally presumed, deliver better goods which is in the interest of education and the 

educational institutions. But the position in the present case was that candidates were in 

fact punished for pursuing the Ph. D. Course by giving no salary during their research 

period.33 It would have been proper if the court had under its extraordinary jurisdiction 

allowed their reasonable claim during the research period. 

Recently, in the light of Sixth Pay Commission Report. The University Grants 

Commission hereby appoints a Committee to Review the scales of Pay of the Teachers in 

the Universities and Colleges. The Commission in consultation with the Ministry of 

Human Resource Development has finalized the terms of reference of the Committee, 

which are follows: 34 

(a) The review the implementation of the previous decision of the Govemment!UGC 

under the Scheme of Revision of Pay Scales approved for University and College 

Teachers, Librarians, Physical Education Personnel and other academic staff in 

Universities and Colleges, and in the process, to evaluate the extent to which the 

32 AIR I 994 SC 7659. 
33 C.M. Jariwala, Law of Education, vol. XXX ASIL, (1994) p. 256 
34 www.ugc.ac.in visited on 9.6.2008 
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earlier recommendations in relation to qualifications, service conditions and pay

scales etc. have been implemented. 

(b) To examine the present structure of emoluments and conditions of service of 

Universities and College Teachers, Librarians, Physical Education Personnel and 

other academic staff in Universities and Colleges and to suggest revision in the 

structure, taking into account the minimum qualifications, career advancement 

opportunities, and total packet of benefits available to them (such as 

superannuation benefit, medical, housing facilities, etc.). 

(c) To make recommendations on the ways and means of attracting and retaining 

talented persons in the teaching profession, as well as for the furtherance of 

research in the University System and also for their career advancement in 

teaching and equivalent positions in order to improve the quality of higher 

education. 

(d) To look into the cases of anomalies, if any, in the matter of pay structure and/or 

career advancement opportunities for any categories of academic staff, 

consequent on revision of pay scales based on the recommendations of the 

preceding Pay Review Committee and to suggest remedial measures. 

The Pay structure and service conditions of the non-academic staff who may be 

governed by the Central Pay Commission's recommendations, including those of the 

officers and staff working in the University Grants Commission shall be outside the 

purview of the Pay Review Committee. 

The Committee may initiate necessary studies and analysis in regard to the terms of 

reference, keeping in mind the demands and requirements of university and higher 

education institutions. 

Thus the subject of the pay scales and other benefits of teachers in universities and 

colleges has been receiving due attention of the government ever since independence. 

Successive Education Commissions and Committees appointed by the government and 

UGC have proved that teachers deservedly constitute the most important component of 
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any educational structure. Since teaching profession is considered as the mother of all the 

profession of the society, "hence to be attractive enough for talented persons to form the 

profession the pay scale given to the teacher should be comparable, if not better than 

those in similar profession. 35
" 

(ii) Promotion 

The merit promotion was introduced m 1982 and at its infant stage it raised many 

difficulties and disparities in its implementation. Earlier the head of the department used 

to act as feudal lord and would not allow any professor's post to be created so that there 

was none equal to him live in the department and his feudal superiority was intact.36 

Some posts of Readers created in departments would act as the proverbial carrot for 

lecturers and there were a race in sycophancy amongst the lecturers to get that most. The 

serious studious and sincere teachers would normally lose the race. 

(a) UGC Regulation on Promotion: The UGC regulation, 200037 has laid down 

detail provisions for the promotion of University and College teachers. It is reproduced 

hereunder. 

2.0.0 Career Advancement 

2.1.1 Minimum length of service for eligibility to move into the grade of 

Lecturer (Senior Scale) would be four years for those with Ph. D., five years for 

those with M.Phil, and six years for others at the level of Lecturer, and for 

eligibility to move into the Grade of Lecturer (Selection Grade) I Reader, 

minimum length of service as Lecturer (Senior Scale) shall be uniformly five 

years. 

2.1.2 For Movement into grades of Reader and above, the minimum eligibility 

criterion would be Ph.D. Those without Ph.D. can go up to the level of Lecturer 

(Selection Grade). 

35 Rastogi Committee Report, "Report of the Committee to Review the Pay Scales of University and 
College Teachers", May I 997. UGC. p. I I. 
36 P.C. Juneja," University News" 35 (4), June 27, I 997, p. I I. 
3 7 Supra note. I 0 
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2.1.2 A Reader with a minimum of eight years of service in that grade will be 

eligible to be considered for appointment as a Professor. 

2.1.2.1 The Selection Committees for Career Advancement shall be the same as 

those for Direct Recruitment for each category. 

(b) 2.1.0 Lecturer (Senior Scale) 

A lecturer will be eligible for placement m a semor scale through a procedure of 

selection, if she I he has: 

(i.) Completed 6 years of service after regular appointment with relexation of one 

year and two years, respectively, for those with M.Phil. and Ph.D. 

(ii.) Participated in one orientation course and one refresher course of approved 

duration, or engaged in other appropriate continuing education programmes of 

comparable quality as may be specified or approved by the University Grants 

Commission. (Those with Ph.D. degree would be exempted from one refresher 

course). 

(iii.) Consistently satisfactory performance appraisal reports. 

(c) 2.2.0 Lecturer (Selection Grade) 

Lecturers in the Senior Scale who do not have a Ph.D. degree or equivalent published 

work, and who do not meet the scholarship and research standards, but fulfil the other 

criteria given above for post of Reader, and have a good record in teaching and, 

preferably, have contributed in various ways such as to the corporate life of the 

institution, examination work, or through extension activities, will be placed in the 

Selection Grade, subject to the recommendations of the Selection Committee which is 

the same as for promotion to the post of Reader. They will be designated as Lecturers in 

the Selection Grade. They could offer themselves for fresh assessment after obtaining 

Ph.D .and /or fulfilling other requirements for promotion as Reader and, if found suitable, 

could be given the designation of Reader. 
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(d) 2.4.0 Reader (Promotion) 

2.4.1 A Lecturer in the Senior scale will be eligible for promotion to the post of Reader if 

she I he was. 

(i) Completed 5 years of service in the Senior Scale; 

(ii) Obtained a Ph.D. degree or has equivalent published work; 

(iii) Made some mark in the areas of scholarship and research as evidenced e.g. by self

assessment, reports of referees, quality of publications, contribution to educational 

innovation, design of new courses and curricula and extension activities. 

(iv) After placement in the Senior Scale participated in two refresher courses/summer 

institute of approved duration, or engaged in other appropriate continuing 

education programmes of comparable quality as may be specified or approved by 

the University grants Commission, and 

(v) Possess consistently good performance appraisal reports. 

2.4.2 Promotions to the Post of Reader will be through a process of selection by 

Selection Committee to be set up under the Statutes/Ordinances of the concerned 

University or other similar Committees set up by the appointing authorities. 

(e) 2.5.0 Professor (Promotion) 

In addition to the sanctioned position of Professors, which must be filled in through 

direct recruitment through all India Advertisement, promotions may be made from the 

post of Reader to that of Professor after 8 years of service as Reader. 

2.6.0 The Selection Committee for Promotion to the post of Professor should be the 

same as that for direct recruitment. For the promotion from Reader to Professor, the 

following method of promotion may be followed. 

The candidate should present herself/himself before the Selection Committee with some 

of the following:-

( a) Self-appraisal reports (required). 

(b) Research contribution I books I articles published 

(c) Any other academic contributions. 
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The best three written contribution of the teacher (as defined by her/him) may be 

sent in advance to the Experts to review before coming for the selection. The 

candidate should be asked to submit these 3 sets with the application. 

(d) Seminars I Conferences attended. 

(e) Contribution to teaching/academic environment/institutional corporate life. 

(f) Extension and field outreach activities. 

2.7.0 The requirement of participation in orientation I refresher courses/summer 

institutes, each of at least 3 to 4 weeks duration, and consistently satisfactory 

performance appraisal report, shall be the mandatory requirement for Career 

Advancement from Lecturer to Lecturer (Senior Scale) and from Lecturer (Senior scale) 

to Lecturer (Selection Grade). Wherever the requirement of orientation/refresher courses 

has remained incomplete, the promotions would not be held up but these must be 

completed by the year 2000. 

The requirement for completing these courses would be as follows:-

(i) For Lecturer (Senior Scale), one orientation course would be compulsory for 

University and College teachers. Those without Ph. D. would required to do 

one refresher course in addition. 

(ii) Two refresher courses for Lecturer (Senior Scale) to Lecturer (Selection 

Grade). 

(iii) The senior teachers like Readers I Lecturers (Selection Grade) and Professors 

may opt to attend two Seminars I Conferences in their subject area and present 

papers as one aspect of their promotion I selection to higher level or attend 

refresher courses to be offered by ASCs for this level. 

2.8.0 If the number of years required in a feeder cadre are less that those stipulated 

in this notification thus entailing hardship to those who have completed more that the 

total number of years in their entire service for eligibility in the cadre, may be placed in 

the next higher cadre after adjusting the total number of years. This situations is likely to 

arise as in the earlier scheme, the number of years required in a feeder cadre were much 

more that those envisaged under this notification. 
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The University Grants Commission at its meeting held on 18. 1. 2002 considered the 

modification in the procedure for promotion of Reader to Professor under the Career 

Advancement Scheme in University Departments which can be reproduced as : 

The Commission RESOLVED that the following criteria and terms must be adhered to 

in selecting a candidate for promotion from Reader to Professor under Career 

Advancement Scheme in University Departments:-

• that a minimum of 8 years experience as a Reader be an eligibility. 

• that the Professor already appointed under direct recruitment be not 

eligibility. 

• that self-appraisal report for the period including five years before the date 

of eligibility be submitted ; 

• that the minimum of research publications out of which two could be the 

books be submitted for evaluation/assessment before the interviews. 

• that the assessment of the research publications, including books, be done 

by three eminent experts in the subject which shall be different than those 

called for interview to be conducted later on. 

• that all the recommendation be positive from the three experts. In case the 

recommendation of one out of the three is negative the research be sent to 

the fourth expert for evaluation and assessment in all, there has to be 

minimum of three positive recommendation out of the total of four experts, 

in case the fourth expert has participated in the exercise due to one 

negative report out of the initially three experts involved in evaluation. 

• that there be a separate column in the evaluation report saying whether the 

research publications and books are recommended or not recommended .. 

• that the University be permitted to hold the interview for promotion under 

CAS only for those candidates who have cleared by obtaining minimum of 

three positive recommendations from the experts on their research 

publication/books; 

• that then after the interview be conducted inviting three experts of the 

concerned subject making sure that these experts be different than those 

who had assessed and evaluated the research publications; 
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• that repeat process of promotion/interview for the rejected candidates can 

be conducted only after a minimum of one year from the date of promotion 

process/interview in which the candidate was rejected; 

• that the promotion from Reader to Professor under CAS being a personal 

position and not against a sanctioned post, the teaching work-load of the 

Reader be carried forward with him/her and be undertaken by the promotee 

even in the capacity ofthe CAS Professor; 

• that the aforesaid communication be communicated to all the Universities 

for immediate compliance with effect from March 1 ,2002. 

(f) 3.0.0 Selection Committees recommended by UGC. 

Lecturer in Private College 

(I) Chairperson of the Governing Body of the College or his/her nominee to be 

the Chairperson of the Selection Committee. 

(2) The Principal of the Concerned College. 

(3) One senior teacher I Head of the Department (of the concerned subject) 

preferably having not less that 10 years of services as a teacher. 

(4) Two nominees of the Vice Chancellor of the affiliating University of whom 

one should be a subject expert. 

(5) Two subject-experts not connected with the college to be nominated by the 

Chairperson of the governing body out of a panel of names approved by the 

Vice Chancellor. 

For Government Colleges, the State Public Service Commission must invite three subject 

experts for which the State Public Service Commissions will involve the University in the 

selection. The Principal and Head of the Department should be necessarily included in 

the Selection Committee. 

The quorum for the meeting should be five of which at least two must be from out of the 

three subject experts. 
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(a) 3.2.0 Lecturer in Private College 

At University level, all selections must be done within the system with the Vice 

Chancellor as the Head of the Selection Committee. 

I. The Vice Chancellor to be the Chairperson of the Selection Committee. 

2. Three experts in the concerned subject to be invited on the basis of the list 

recommended by the Vice Chancellor and approved by the Executive Council 

I Syndicate. 

3. Dean of the concerned Faculty I Head I Chairperson of the Department. 

4. An academician nominated by the Visitor I Chancellor. 

The quorum should be four; out of which at least two outside subject experts must be 

present. 

(b) 3.3.0 For the post of Reader 

The process of selection should involve inviting the bio data and reprints of three major 

publications of the candidate before interview and getting them assessed by the same 

three external experts, who are to be invited to interview the candidate. The Selection 

Committee should have the following composition: -

I. Vice Chancellor to be the Chairperson of the Selection Committee. 

2. An academician who is the nominee of the Visitor/Chancellor. 

3. Three experts in the concerned subject I field, out of the list recommended by 

the Vice Chancellor and approved by the Executive Council/Syndicate. 

4. Dean of the Faculty. 

5. Head/Chairperson of the Department. 

At least four members, including two outside experts, must constitute the quorum. 

(c) 3.4.0 For the post of Professor 

The process of selection should involve inviting the bio data and reprints of three 

major publications of which one could be a book or research report, before the interview, 

and getting them assessed by the same three external experts who are to be invited for the 
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interview. The assessment report must be placed before the Selection Committee. The 

composition of the Selection Committee for the post of a Professor will be the same as 

proposed for the post of a Reader. 

It may be ensured that the process of selection in every case is transparent and credible. 

In the case of posts of Readers and Professors in Colleges, besides the Chairperson 

Governing Body, the Principal of the College, and the Head of the Department, there will 

be two University representatives, one of whom will be the Dean of College or equivalent 

position in the University, who will substitute the Visitor's nominee and the VC should 

be substituted by the VC's nominee. 

(d) 3.5.0 For the post of Principal 

1. Chairperson of the Governing Board as Chairperson. 

2. One member of the Governing Board to be nominated by the Chairperson. 

3. Two Vice Chancellor's nominees, out of whom one should be an expert. 

4. Three experts consisting of the Principal of a college, a Professor and an 

accomplished educationist not below the rank of a professor (to be nominated 

by the Governing Board) out of a panel of experts approved by the Vice 

Chancellor. 

At least four members, including two experts, should constitute the quorum. 

The process of selection should involve the following:-

(a) Assessment of aptitude for teaching and research 

(b) Ability to communicate clearly and effectively. 

(c) Ability to analyse and discuss. 

(d) Optional: Ability to communicate may be assessed by requiring the candidate 

to participate in a group discussion or by exposure to a class room 

situation/lecture, wherever, it is possible. 

It is pertinent to note that despite of several UGC regulations and University guidelines 

the matter relating to the promotion of teachers from one scale to another has remained 

the matter of controversy. 
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However, the apex court, by its decision usually sets the controversy at rest and the 

principles of law laid down by it are normally welcomed by the parties to the 

controversy. The judges look into the problem thoroughly, weight the arguments for and 

against and finally settle the point. Since apex court is the last appellate authority it is 

expected that all the pros and cons and cons have been considered and no scope of 

injustice has been left. In Sharadendu Bhushan v. Nagpur University38 the question 

before the Supreme Court was whether experience gained by a lecturer while teaching in 

another university for promotion into lecturer senior scale has to be taken into account. 

The appellant a lecturer was teaching in a degree college affiliated to the Calcutta 

University trained subsequently in a college affiliated to Nagpur University. His 

promotion to senior scale was withhold because of the length of service within the 

university contrary (senior scale) which reads 

"A lecturer shall hold at least a master degree not lower than second class with the 

experience of university teaching upto degree classes for a period of not less than five 

years. Provided that there shall be an equitable distribution of such post in different 

subject." 

The Supreme Court held that not taking into account his experience of 

University teaching earlier is improper. Experience of University teaching upto degree 

classes for five years cannot mean length of service within a university.39 

Denial of selection grade to a teacher, overlooking his seniority and better qualification as 

compared to a person who has been given selection grade, was quashed by the Supreme 

Court in Dharamvir Singh Tomar v Administrator, Delhi, Administration. 40 The court 

directed that the petitioner be placed in the selection grade with effect from the date on 

which the respondent who was junior and less qualified was given that benefit. 

However, in a significant development, the fight between two individual for the post 

of headmaster, passing through various levels of administration finally reached before a 

Full Bench of Kerala High Court. 41 Initially no qualified teacher was available for 

promotion to the post of head.master. The senior most teacher was put incharge as 

38 AIR 1988 SC 335 
39 Ibid p. 336 
40AIR 1991 SC 1924 
41 P. Padmanabhan Nair v. by Director of Education, AIR 1991 Kar 199. 
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headmaster with the approval of District Education Officer (DEO) as stipulated by the 

Kerala Education Rules. Later when another teacher became qualified, the management 

appointed the person incharge as headmaster on the ground that he has now completed 25 

years of service, and, therefore entitled to exemption from possessing test qualification. 

The DEO refused to approve the appointment on the ground that the period spent in 

undergoing BT course cannot be reckoned as qualifying service. The matter was finally 

referred to the Full Bench. Dismissing the petition the court held that the teacher who 

became qualified, as the vacancy did not cease to exist on appointment of headmaster in 

charge. The first person who became qualified was entitled to be appointed as headmaster 

from the date he became qualified, as the vacancy did not cease to exist on appointment 

of headmaster in charge. The first person who became qualified during the subsistence of 

the vacancy has to be appointed. 

In Banaras Hindu University v. M N. Pandita42
, where the respondent was 

interviewed on 28.9.1983 but the result was kept in the sealed cover under the order of 

executive council which met on 3rd Feb. 1984 and his case was referred to UGC for 

approval. On 11.11.1983 the UGC gave its approval and on 3rd Feb 1984 his case was 

considered by the executive council and he was appointed as professor on 6.2.1984. Later 

on the executive resolved that the effective date of appointment would be the date on 

which it met subsequent to the selection committee meeting. 

The question before the court was from which date the petitioner could be treated to 

be appointed as professor. The Supreme Court was of the view that on 1.4.1983 his case 

was not considered by the executive council. It was only on 3rd Feb. 1984 the envelop of 

selection was opened and it was from this date that his promotion would become 

effective. This decision was commented43 that the university hurriedly framed its policy 

and landed in litigations .The University had enough time to seriously think about each 

aspect of the merit promotion scheme before it was put into operation. 

It another significant judgment the Supreme Court is Rashmi Shrivastava v. Vikram 

University 44 instead of settling the dust has raised a storm. The teaching community, 

which teaches and shapes the students into good future citizens is itself involved in mud-

42 UJ (SC) 1994 1994 (2) 634. 
43 C.M. Jariwala, Law of Education, vol. XXX, ASIL ( 1994) p. 255. 
44 AIR 1995 SC. 1694 
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stinging on each other. The junior teachers out of whom many have been students of their 

senior colleagues have started ridiculing them because they were promoted under merit 

promotion scheme. The court rejected the merit promotion scheme on the ground that 

university Act contemplated only one source of recruitment of university teachers 

through direct selection. 

Recently 
45 

in Haryana as teacher of Government Senior Secondary School allegedly 

managed to get promoted by submitting a fake M.A. (English) degree from the 

Gorakhpur University. On suspicion when the verification was made it was found that the 

degree was fake and not authorised by the controller of the Gorakhpur University. The 

principal informed the police about the issue and the police registered a case against the 

teacher under sections 420,467,408 and 471 of the Indian Penal Code and started further 

investigation. 

It is submitted, opportunity for common advancement for those who train the 

profession should be adequate enough to help retain the talented teachers in the 

profession. There should be adequate number of positions at various levels. Higher 

positions should reflect the ladder of excellence, skills and abilities. Given the 

requirement of the system, there should be fair amount of possibilities for upward 

movement with the attainment of required abilities.46 The question of determining 

seniority is a ticklish problem, resulting in deprivation of consequential benefit accruing 

thereof. The S.M Bawankar47 case raised a very delicate question before the Supreme 

Court. The appellant, being senior to respondent no. 4 in the service was appointed as 

head mistress in the high school. But the Bombay High Court held that respondent no. 4 

being senior on the basis of better merit which he acquired before the appellant, be 

appointed as head master. By the time the matter came to the Supreme Court, both had 

already retired. The Supreme Court set aside the high court judgment and held that the 

appellant would not be entitled to any monetary benefit except the post-retrial benefits of 

pension and respondent no. 4, having unauthorisedly performed the duties ofheadmaster, 

would not be subject to recovery of the amount paid to him for the period he performed 

as such. His pension or post-retrial benefits would also not be adversely affected. The 

45 Hindustan Times, New Delhi, 21 April 1999 
46 Supra note. 43 
47 S.M. Bawankar v. Chief Officer, Municipal Council, AIR 1999 SC 1964. 
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court, it is respectfully submitted, has erred in ordering that, the respondent's "pension or 

post-retrial benefits would also not be adversely affected". Can a person be allowed to get 

the benefit of the last pay drawn as head master which appointment was set aside by the 

Supreme Court? The sympathetic benefit could have been allowed at the most till the 

court delivered its judgment i.e. 4.5.1999. 

The case of S.A. Siddiqui 48 once again open the question of inter se seniority 

between the direct recruitees and merit promotes. As far back as 199549 the Supreme 

Court treated direct recruits as senior as senior to the promotes under the MP. 

Vishwavidyalaya Adhiniyam, 1973. But under the provisions of the U.P State Universities 

Act, 1973, the position of both was put on par and the seniofity was to be determined 

according to the length of service 5°. In the p~esent case the Supreme Court, in view of the 

provisions of the Aligarh Muslim University Act, 1920 and the status framed thereunder, 

held that the merit promotee, S.A. Siddiqui who was appointed professor much earlier 

than the respondent, a direct recruitee, Wajid Khan, was senior to the respondent 

The theory that," the candidates from two streams fused into one cadre" might have 

received the stamp of validity of the apex court but the distinction cannot be obliterated. 

The way in which the merit promotion scheme is generally implemented in the 

universities is not unknown to any one. There are cases where persons appointed as 

lectures, are promoted as readers and even as professors with no additions at all to their 

qualifications and research output. This does not include those cases of promotions where 

there are no open posts in the department/faculties, and persons are selected under merit 

promotion scheme. The UGC, which was to monitor it, scrapped this scheme but re

introduced it in the name of career advancement51
• 

C: TERMINATION 

The threat/fear of termination from employment has always been an impetus for a person 

to perform faithfully and loyalist in one's profession. This is specially true where the 

48 S.A. Siddiqui v. M. Wajid Khan, AIR 1999 se 604. 
49 Dr. Rashmi Srivastava v. Vikram University, 1995 AIR SeW 2442. 
50 Dr. B.K. Agarwal, v. State of UP, I 995 AIR sew 800 followed in Dr. Suman Agarwal v. Vice 
Chancellor, 1996 AIR SCW 575. 
51 e.M. Jariwala. "Education Law" Vol. XXXV, ASIL (1999) p. 253. 
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profession is closely related to the development, whether it be educational or otherwise of 

a third person vis-a-vis pupils. 

The Law Lexicon defines termination as "the expression' termination' may no doubt in 

ordinary parlance be given the widest meaning of termination including one for 

misconduct. But in the light of the rules and the practice prevalent the said word has 

come to be restricted to contractual termination unconnected with any idea of punishment 

for misconduct". It means a complete severance of relationship of employer and 

employee. Termination leads one's jobless and are not allowed to continue his work in 

the same employment. 

Termination of service has far reaching impact on teacher, education and educational 

institutions. In P. V. Varman v. Punjab Ari. University52 the apex court adopted a patch 

work approach in the matter. The appellant who was professor of veterinary physiology, 

having lost the confidence of university, was removed from the service by an order of the 

vice-chancellor. He challenged the said order which was set aside by the single judge 

bench of the Punjab and Haryana High Court. He continued in the job with the 

subsequent interim orders of the High Court and under the special leave petition. When 

the case name for final adjudication, the Supreme Court, leaving many point undecided, 

concentrated its attention only on the request of the appellant for voluntary retirement. 

Despite of the fact that appellant had not completed twenty years to claim voluntary 

retirement, the court held that," it is small hurdle which we remove hereby, and it 

accepted his offer subject to recent conditions. Thus the result of the judgments of 

Supreme Court was that, some charges remained without any punishment and the validity 

of the vice-chancellor's action was kept as an open question. However, State of 

Maharastra v. Prabhu 53 is the case of termination of the membership of the state Board 

of Maharashtra Secondary and Senior Secondary education. There were grave charges 

against the respondent that when he was the superintendent of examination of that centre 

was cancelled. In view of such past conduct of the respondent his membership was 

cancelled. The Bombay High Court set aside the termination order. In appeal the 

52 AIR I 994 SC 83 
53 (1994) 2 sec 481 
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Supreme Court did not weigh the irregularity in the matter but looked to the social injury 

and unhealthy atmosphere which would result from upsetting the cancellation order. The 

court dismissed the appeal of the respondent on this ground. The present opinion54 

requires the persons involved in the examination to be responsive to their responsibility 

and not to remain like idol. 

The significant question in this respect is whether a teacher can be terminated on the 

ground of misconduct. Sanchalaksheri v. Vijaykumar Raghuvirprasad Mehta55 is the case 

where a teacher put on forged signatures of authorities on his service book to get his 

revised pay regularised. On enquiry he was found guilty of serious misconduct and 

finally dismissed from his job. He challenged his dismissal order. The Supreme court 

held that, a teacher is expected to maintain higher standard of honesty and integrity in 

view of the position he holds. He committed acts of forgery either himself or with the 

help of some other person of forging signature of the District Education officer, the 

Auditor and the Sanchalak and Principal of the school where he earlier worked, on his 

service book. Even after he was called upon by the School Management to disclose 

names of the person who had put their signatures in the service book, he had stated that it 

was signed by the District Education Officer. The statement was false to his knowledge. 

It was on the basis of the forged endorsements that he wanted to get payment as per the 

revised pay scale regularised. 

The teacher thus committed not only a serious misconduct but also a senous 

criminal offence. The court further pointed out that if under such circumstances the 

punishment of dismissal was imposed by the School Management, it can not be said that 

it was shockingly disproportionate to the gravity of the misconduct. Fact that by his said 

acts, he was not to gain any additional financial benefit aid not have much bearing on the 

gravity of the misconduct. The acts committed by him constituted not only a serious 

misconduct but also a criminal offence. 

It is the normal rule of master and servant that the services of probationers are 

subject to the rule of hier and fire. The Pandurang case56 is one of such cases. The 

respondent doctor was appointed as lecturer on the probation for a period of one year on 

54 Supra note 41 
55 AIR 1999 SC. 578 
56 Gov. Coun., K.M. Ins. Of Oncology v. Pandurang, AIR 1993 SC 302' 
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the condition that he could be discharged before the said period if his services were not 

satisfactory. Six months after his joining of service, his services were not satisfactory. Six 

months after his joining of service, his services were terminated with one month's salary, 

which was challenged. In his confidential file some adverse remarks were made such as, 

complaints about the performance of duties, unsympathetic attitude towards the patients 

and roaming on scooter late in the night with girl. The Karnataka High Court, treating 

this case as a case of removal from service without departmental enquiry, quashed the 

order of termination. 

But in appeal the Supreme Court reversed the High Court judgment as this was a case of 

termination simpliciter, the court made a distinction between 'stigma' on the one hand 

and 'preliminary enquiry', after taking into consideration the overall performance and 

some action or inaction which could attract removal and termination simpliciter 

respectively. According to N.P. Singh J, speaking on behalf of Ranganathan J. and 

himself, the governing council had taken into account "the total and overall assessment of 

the performance of the respondent" and, therefore, it was nothing but termination 

simpliciter. It may be noted that the remarks in the confidential file were such that they 

attracted the label of 'stigma'. Moreover, there were contradictions in the conclusions of 

the governing council and the patients' the opinion about his patient care. Are these facts 

not enough to apply the principal of'lifting of the veil' which the apex court ruled out? 

The question raised in Francis John v. Director of Education57 was whether a writ 

petition against an order of termination of headmaster of a school, which was in receipt of 

grant-in-aid, was maintainable. Here disciplinary proceedings were initiated and findings 

of the dispute settlement who permitted termination of service of the headmaster. 

Reversing the decision of the Bombay High Court, the Supreme court held that the 

director of education while granting his approval was discharging a governmental 

function, and the management could not have terminated the service of the headmaster 

without such approval. In such circumstances it could not be said that the decision was 

that of private management governed by private law but it was part of the process of 

public law which affects the public exchequer. The court observed that grant-in-aid code 

was promulgated not merely for the benefit of the management but also for the benefit of 

57 AIR I 990 SC. 423 
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the employees whose salary and allowances the government was contributing from the 

public funds. A private school which received grant-in-aid under the code cannot escape 

from the consequences flowing from the breach of the code particularly when the director 

of education, who is an instrumentality of the state, is participating in the decision

making. Termination of services would have serious consequences on the teacher whose 

services are terminated but a valid termination fosters discipline in the educational 

institution. In this regard a question often repeated before the Supereme court is, has the 

minority educational institution the unbridled right to hire and fire any member of the 

teaching community? In the Yunus Ali Sha Case 58 the apex court once again upheld that 

it was "entirely under the control of the Managing Committee of the minority 

institution"59 This right is exercised by the minority under article 30(1) of the 

Constitution of India. It may be pointed out that this article does not start with any non

obstante clause. And, therefore, the constitutional powers and directives conferred on the 

state by the other provisions of the Constitution does not eclipse in view of article 30(1 ). 

As such, indiscriminate, unreasonable or arbitrary firing on teachers by the minority 

institution, it is submitted, cannot become and absolute sign of the power of exploitation. 

In L.D. Dharamanekar v. Management of Vishwa Bharat Seva Samiti60
: 

There is no provision either in the Act or the Rules providing for automatic 

termination of services of a teacher on account of being absent without leave, the 

Supreme court held that, if any teacher remains absent without any leave, it is open to the 

Management to terminate the services of such teachers only after complying with the 

provision of the act and the rules or principles of natural justice. In the absence of such a 

provision of Act or Rules, the alleged deemed termination of services of the teacher 

without giving any opportunity of being heard was unlawful. Termination from services, 

58 Yunus Ali Sha V, Mohd. A. Kalam, AIR I 999 SC I 377 at I 378 (Emphasis supplied). See also 
Ahemdabad St. Xaviers College Society v. State ofGujarat, AIR 1974 SC 1389, Lily Kurian v. St. Lawins, 
AIR I 979 SC 52; Bihar State Madarsa Board v. Anjuman Ahla Hadees, I 994 Supp (2) SCC 509. 
59 Under the other provisions of the fundamental rights and also the directive principles of state policy, 
the power cannot be sustained in its total absoluteness or entirety. If this position is not accepted as 
correct then we are dividing the Indian education in a separate world of minority education in the 
premambular resolution of, "Fraternity assuring the dignity of the individual and the unity and integrity of 
the Nation". 
60 AIR 2001 SC 2836 
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it is submitted being an economic death, such a severe punishment ought to be imposed. 

The court may find out other mode ofpunishment inspite of termination from one's job. 

D: ACCOUNTABILITY 

The area of influence of the teaching profession on the rest of the system is relatively 

greater than any other subsystem. It is therefore imperative that the profession is 

accountable to all the three segments, viz, the students, the profession itself and the 

society. The Mechanism of accountability should therefore, be such that it is only 

transparent but also unimpeachable so that teachers are enabled to set is an example for 

other to emulate. 

Better pay scales and service conditions are important requirements for ensuring the 

quality of higher education. However, these do not reflect the quality of teaching-learning 

process and the contribution made by teachers in teaching profession. Concern for the 

accountability of the profession had been expressed by the Radhakrishanan Commision, 

the Kothari Commision and the National Committees for Teachers in Higher Education 

as also headed by professors Sen and Mehrota. The last named Committee have even 

spelt out the methodology of introducing the concept of accountability in the teaching 

profession and pressed for its implementation61
• 

The National Policy On Education (1986) contemplated three requirements for the 

measurement/evaluation of accountability. According to it, the evaluation must be: 

1. Open 

11. Participative; 

111. Data based 

a) Precisely speaking evaluation becomes open when:. 

(i) The components evaluated have clearly defined objectives; 

(ii) indicators of performance regarding the achievement of objectives are 

prescribed in advance; 

61 Rastogi Committee Report, Report of the Committee to Review the Pay Scales of University and College 
Teachers, May 1997, UGC. p. 138. 
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(iii) the teacher has knowledge of the job he/she expected to perform along with the 

details of each specific role. 

b) Evaluation becomes participative if the indicators of good performance and relative 

weightages to be given to the components of evaluation are decide upon in consultation 

and collaboration with the users of the system. This clearly permits the involvement of 

students in the evaluation process. As users of the system they are entitled to playing this 

role. 

c) coming to the third aspect, namely making performance appraisal data-based, it 

realises that this is perhaps the most formidable component in the entire scheme of 

performance appraisal. It may be useful to discuss at some length as to how we lay down 

a possible quantitative/qualitative criterion that will go towards generating the necessary 

data. From our discussions, it appears that students evaluation must be constitute one of 

the main indicators in-so-far-as the performance of the individual teacher is concerned. 

Further, it has to prescribe suitable criteria for research, institutional development, 

preparation of instruction material and general contribution to the building up to the 

academic atmosphere on the campus. 

In this connection, the Mehrotra Committee requires to be quoted, It had said, 

"A reliable and credible system of evaluation by student of teachers' 

performance should be worked out carefully and meticulously and 

introduced gradually and selectively" 

Had this been done, there would not have been any problem. Now it has become 

necessary that the instruments of accountability are introduced without further delay and 

all over the country. 

(i) Self-Appraisal of Teachers 

In regard to self appraisal by teachers, the Mehrotra Committee recommended that it be 

"introduced immediately in all institutions of higher learning." "It was also suggested that 

the self-assessment report should include "factual information about the total workload; 
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the average number of periods for which he conducted actual 

teaching/practicals/tutorials; and the number of days for which leave of any kind was 

availed of etc." 

But except in a few cases, the State Governments/Universities did not evolve a 

system or frame regulations as so as to ensure assessment and accountability of teachers. 

The UGC did some follow up work by bringing forth self-appraisal proforma and code of 

professional ethics for university and college teachers with the help of AIFUCTO. The 

overall impact in both cases has been far from noticeable. 

The Rastogi Committee reiterates that the self-appraisal proforma as in force ( with 

modifications) should be made an annual feature of the review of teachers' performance 

as also as essential components for the grant of any type of incentive or upward 

movement in the career of a teacher. 

(ii) Students' Assessment Of Teachers 

The Rastogi Committee examined in detail the concept of students' assessment of 

teachers' performance in the light of frequent objections raised and apprehensions 

expressed in this regard. The Committee has come to the conclusion that limitations 

notwithstanding, the students' evaluation of the teacher, has to be accepted as one of the 

components for assessing a teachers performance. The Committee recommends that 

students' assessment be made a part of the evaluation procedures in all colleges and 

universities. However this was rejected by govt. 

(iii) Maintenance Of Attendance Registers 

The Mehrotra Committee reiterated the following recommendations concerning the 

maintenance of Attendance Register and their submission by teachers as made by the 

National Commission on Teachers- II: 

It is suggested that every teacher should maintain a register in 

which he/she records his/her activities for each working day. This is 

particularly important for the teaching function .Procedures relating to 
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the maintenance of attendance registers need to be strictly observed. It is 

suggested that registers may be submitted to the Principal's office, 

preferably at the end of the day, but certainly on every Saturday, and 

information contained therein may be made use of to remove lacunae and 

inadequacies during the week itself 

It should be ensured that the above requirement is strictly fulfilled. In addition, details 

about invigilation and examination work should also be provided. Guidelines in this 

regard should be framed and incorporated in the proposed statue. This would ensure 

uniformity of approach. 

(iv) Implementation 

During the discussions with the officers of the universities, Ministers and the State 

Governments, references were frequently made to the decline of work culture in 

educational institutions. The committee is aware of the fact that a lapse on the part of a 

few tends to become a reflection on the entire teaching community. The Teachers' 

Associations with whom we have had discussions in different states took the view 

without exception that they were in favour of ensuring accountability and submission of 

appraisal forms as contemplated in the Mehrotra Committee Report. It is our considered 

opinion that this aspect of the accountability procedure deserves the highest 

consideration. The recommendations of the Committee concerning performance appraisal 

and students' assessment of teachers, therefore, should be treated as an integral part of the 

package of recommendations of pay scales and service conditions and should not be 

viewed as detachable in any way. The Committee therefore recommendations as 

follows.62 

1. The universities may have to make necessary amendments in their statutes and 

ordinances to take into account these recommendations and implement them 

effectively. Likewise the State Governments may also frame appointment rules 

and regulations to give effect to these recommendations in accountability. 

2. It is necessary that the appraisal form by each individual teacher is submitted 

annually. Universities I Colleges should lay down a definite time-schedule for 

62 Ibid, p 141 
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the submission of appraisal forms, their review and communication of 

comments as and when required. Non -submission of appraisal forms have to be 

viewed seriously and considered as a lapse which should invite action as per 

rules, to be framed in an appropriate manner. 

3. There may be a provision for review of the appraisal form by a Committee 

constituted by the Executive Council I Syndicate I Board of Management, as the 

case may be. The composition of the Committee must be such as to ensure 

objectivity and credibility, both on the part of the faculty and the management. 

(v) Generation of Appropriate Environment 

Teachers' discontent is sometimes related to problems of selection. The administration 

should see to it that selections are made in time and in a transparent manner. 

Transparency alone instills confidence among teachers, students and all others concerned. 

It is desirable to give encouragement to good teachers. Further, efforts should be made to 

provide facilities to all teachers, thereby making room for enhancing their professional 

efficiency. 

A proper, congenial, and encouraging atmosphere for academic activities can 

certainly be created in universities and colleges. Vice Chancellors, Principals of colleges 

and Heads of Departments including Professors of the departments and, indeed, all 

teachers have to play a vital role in this regard. 

Teacher-emoluments and career opportunities are indeed very important motivating 

factors for the teachers to play their role effectively. Another equally important aspect is 

the academic environment of our institutions. Unfortunately, whole emoluments have 

significantly improved, the institutional environment has deteriorated almost across the 

board. A few islands of healthy environment in the system are exceptions. We are of the 

view that unless conscious steps are taken at all levels-political (Centre and the states), 

administrative and academic- it would be rather difficult to arrest the decline. Teachers 

can and must perform better. They can do so only if the environment in which they 

function is improved. This could be achieved by having a common minimum agenda for 

higher education with a prospective view and an accepted code of institutiona~ behaviour 

involving all concerned. The Higher Education Sector, along with the Defence sector and 
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the Judiciary needs to be treated as a pillar of healthy democracy by taking appropriate 

steps to free the sector from political interference and possible manipulations which have 

unfortunately become a common feature of our social life in the present times. 

Certain other steps for generating the proper academic environment in colleges as well 

as in universities may also be thought of. Academic activities involving a cluster of 

colleges, whether in rural or urban areas, all over the district or towns around the 

universities should be organised. Frequent seminars by the parent university departments 

may be organised with the help of the departments of the affiliated colleges. All efforts 

should be made to encourage development of teaching and research capability. 

In the context of accountability for all, a combination of administrative skills and 

academic will combined with transparency in action and real and sincere academic 

attitude would certainly improve matters. This will go well with the Indian psyche as 

referred in the following verse of the Gita. 

"The way in which persons of the higher order act, ordinary persons also 

act in the same way. The example which they set is followed by others. " 

Shrimadbhagwadgita 3.21 

Commenting upon the values of teachers the Supreme Court in University of Delhi v. 

Ram Nath63
, Gajendragadkar J.rightly observed: 

"Under the sense of values recognized both by the traditional and 

conservative as well as the modern and progressive social outlook, 

teaching and teachers are, no doubt; assigned a high place of honour 

and it is obviously necessary and desirable that teaching and teachers 

should receive the respect that is due to them. A proper sense of value 

would naturally hold teaching and teachers in high esteem, though 

power or wealth may not be associated with them. It cannot be denied 

that the concept of social justice is wide enough to include teaching 

63 1963 II LLJ. 335 
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and teachers, and the requirement that teachers should receive 

proper emoluments and other amenities which is essentially based on 

social justice cannot be disputed " 

Though teaching the last choice in the job market, it is submitted the role of teachers is 

central to all processes of formal education. The teacher alone could bring out the skill 

and intellectual capabilities of students. He is the engine of the educational system. He is 

a principal instrument in awakening the child to cultural values. He needs to be endowed 

and energized with needed potential to deliver enlightened service expected of him. His 

quality should be such as would inspire and motivate into action the benefiter. He must 

keep himself abreast of ever changing conditions. He is not to perform in a wooden and 

unimaginative way. He must eliminate fissiparous tendencies and attitudes and infuse 

nobler and national ideas in younger minds. His involvement in national integration is 

more important, indeed indispensable. It is, therefore needless to state that teachers 

should be subjected to rigorous training with rigid scrutiny of efficiency. It has greater 

relevance to the needs of the day. The ill trained or sub standard teachers would be 

detrimental to our educational system; if not a punishment on our children. The 

Government and the University must, therefore, take care to see that inadequacy in the 

training of teachers is not compounded by any extraneous consideration. 
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CHAPTER: VIII 

EPILOGUE 

In the Indian way of thinking, a human being is a positive asset and a precious national 

resource. In our national perception education is essential for all. This is fundamental to 

our all-round development; material and spiritual .The objective of education in India are 

drawn in the backdrop of the secular, democratic and federal structure of the Indian polity 

as set down by the Constitution of India. The Indian Constitution guarantees Right to 

Equal Treatment of all citizens irrespective of religion, caste, gender, or habitation; the 

right to education of minority; the right to protection of life which have been interpreted 

by the law of the land as the right to life to be lived with human dignity, implying that 

right to life of a child included a basic right to education. Mahatma Gandhi had visualized 

education as a means of awakening the nation's conscience to injustice, violence and 

inequality entrenched in the social order. The Gandhian concept of education has 

impacted the framing of the objectives of the Indian education emphasizing self-reliance 

and dignity of the individual which would form the basis of social relations characterised 

by non-violence within and across society. The use of the immediate environment, work 

experience forms a significant resource for socialising the child into a transformative 

vision of Society. 

In ancient India, education was imparted in Gurukulas (teacher's homes) where 

students were sent to the teachers after attaining an age of 5 years. The pupils stayed 

there for 14 years continuously and learnt through the method of verbal chanting. During 

this stay at gurukula the pupil rendered all services to the teachers (guru) and the teachers 

in tum, provided education to the pupil's prepared them to face the real world. In 

gurukulas, the main objective was to provide overall personality development (cognitive, 

physical, social and emotional) of the pupil. This concept of education still prevails in 

India. 

The above situation continued in India for thousands of years till British entered India 

through East India Company. During this period emphasis was on training a class of 

people qualified by their intelligence morality for employment in the civil administration 
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of India. Efforts were made to make natives of the country thoroughly good English 

scholars. The promotion of European literature and science amongst the people of India 

was emphasised. The whole education system was tailored to suit the needs of the British 

regime, making the system more or less elitist in nature. 

During the British regime the Indian leaders made tiredless effort to persuade the British 

government for the inclusion of right to education for all. The establishment of three 

universities in 1857, the inclusion of right under the Constitution of India Bill 1895 and 

the Nehru Report 1928 prove that our efforts was always up and our leaders never missed 

the opportunity to include right to education for all. When the Constituent Assembly was 

constituted to frame the Constitution for free India, the Member of the Assembly had 

taken this right with due care and included in Article 38 of the draft Constitution. The 

right to free and compulsory education was confined till the age of 14 years as because its 

purpose was to forbid any child being employed below the age of 14 and child must be 

kept occupied in some educational institution. 

When the Constitution was finally adopted the right to education was included in the 

Directive Principles of state policy with the explaination that the state shall direct its 

policy towards securing this important right to its citizens. It was not possible to make 

this right enforceable and justiceable at the time of the commencement of the 

Constitution and it was therefore made dependent upon the economic capacity of the 

state. When, in due course of time the state failed to realise and visualise the high 

expectation of the Constitution makers into reality, the Judiciary came forward with its 

interpretative tools to evolve the right to education as a fundamental right included into 

the right to life guaranteed under Article 21 of the Constitution of India. Initially, the 

argument to include right to education within the purview of Article 21 of the 

Constitution was rejected by the Supreme Court and the Court refused to make this right 

enforceable under part III in view ofArticles 41 and 45 of the Constitution of India. 

For a long time, this development was halted and it was only after the decision of the 

Supreme Court in Mohini Jain 's and Unni Krishnan's cases that it recognized and 

evolved the right to education as a fundamental right. The court directed the state to 
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provide education and educational institution as per the choice of the citizen. The right 

was conjucted with the right to life. The court even refused to accept the plea of poor 

economy of the state and it was of the view that right to education means that person has 

a right to call upon the state to promote education facilities to them within the limit of its 

economic capacity and development. It was submitted that in absence of legislation the 

judicial dynamism has protected the right to education in its entire sphere and gave the 

hope to all the people rich or poor that illiteracy will be wiped out from the Indian soil. 

Taking the note from the Supreme Court decisions, Parliament amended the Constitution 

and inserted Article 21-A making right to education as a fundamental right. 

In International arena, the right to education has been recognised in several international 

instruments of which the 'three key instruments are UDHR 1948, ICESCR 1966 and the 

Convention on the Rights of the Child 1989. Towards achieving the goal, to make 

education for all the international community has a position of major significance. 

The sharing of experience, research, development of teaching material, training 

programmes, contributing to the equipment as resource needs of the national education 

programmes comprises a major dimension for work. The role of the United Nations 

agencies is of particular importance, in this connection. The contributions made by the 

experts of the UNESCO, UNICEF and the UNFPA in catalyzing international 

cooperation to promote education are highly appreciated. 

The rapid growth of population has resulted into a wide gap between the aspirants for 

admission and limited number of seats available in the educational institutions. These 

limited number of seats which are not sufficient for all the admission seekers has 

attracted the attention of the court and the court has always been uphelding the merit 

criteria and rescued those whose academic interest was violated. The Supreme Court in 

Pavai Anmal Vaiyapuri Education Trust upheld the criteria of merit and ruled that no 

person shall be allowed to steal a march over a more meritorious candidate because of his 

economic power and social strength. However the court allowed the Constitutional 

mandate of reservation and rule of relaxation in respect of down trodden. 
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Our Constitution has allowed the principle of protective discrimination in respect of 

socially and educationally backward sections of the society in so far as the admission in 

the educational institutions is concerned. Article 15(4) has specifically incorporated the 

provision of reservation for the backward classes students in the matter of admission. 

However, till recent past there was conflict regarding the percentage of reservation in 

favour of scheduled caste. Sheduled tribe and other backward classes in the matter of 

admission and the judicially was so flexuous that it was very difficult to rid on the 

problem. In Indra Sawhney the Supreme Court finally settled all doubts and suggested 

that the reservation on certain grounds is constitutionally permissible and it is to be 

judged on the touchstone of Article 15 of the Constitution. The court however ruled out 

to extend the provision of reservation in super speciality courses. 

Another question of reservation in favour of Non Resident Indian and Foreign students 

was decided in Parimal Roy and it was opined that the Constitutional reservation is not 

applicable in the category of those student because in foreign country there is no 

distinction between general candidates and scheduled castes and scheduled tribe students 

and therefore this criteria can not be made available. The opinion of the court is 

undoubtedly a laudable step in the right direction. The court has also leaned and extended 

the provision of reservation for sports personnels but it has refused to include the wards 

of social workers, political sufferers and freedom fighters within the purview of Article 

15. The court has also allowed the rule of institutional reservation to certain extent in 

matter of admission. 

Reservation has always been a fiercely debated topic as the future of millions of students 

hangs in the balance. It is an issue which will make an even seemingly unbiased 

individual question his own prejudices. The question of merit, caste and class keeps 

recurring time and again inspite of the forward looking vision of the Constitution makers 

who attempted to visualize an undivided and equal society. 

Opposing reservations at the higher educational level is a justifiable issue. The student 

community is not biased on grounds of caste or class; neither does it question the 

fundamental rights encircling this issue. In 1979, the Mandai Commission was 

established to assess the situation of the socially and educationally backward. The 
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Commission didn't have exact figures for a sub-caste, known as the Other Backward 

Classes (OBC),. and used the 1930 census data to estimate the OBC population at 52%, 

and further classified 1257 communities as backward. In 1980, the commission submitted 

a report, and recommended changes to the existing quotas, increasing them from 27% to 

49.5%. The report was implemented in 1990 amid a great deal of controversy, and led to 

the resignation of then acting Prime Minister, V.P Singh. According to 2001 census, out 

ofindia's population of 1,028,737,436 the Scheduled Castes comprises 166,635,700 and 

Scheduled Tribe 84,326,240 that is 16.2% and 8.2% respectively. There is no data on 

OBCs in the census. However, according to National Sample Survey's 1999-2000 

around 36 per cent of the country's population is defined as belonging to the Other 

Backward Classes (OBC). 

In other words, we do not have a reliable Census headcount for the OBCs except that 

made by State-level Backward Class Commissions, which are not really Census-like in 

nature. It may be useful to have a detailed caste-wise census to look at the actual 

numbers. This could be attempted at least in the coming Census. 

An economic Census of the Central Statistical Organisation in 1998 reveals that of 31 

million enterprises nearly 12 percent were owned by SC/STs and 33 percent by OBCs. 

Hence, the assumption that weaker sections are only employees or seekers may not be 

correct. Under Article 340 of the Indian Constitution, it is obligatory for the government 

to promote the welfare of the Other Backward Classes (OBC).Article 340(2) states, "A 

Commission so appointed shall investigate the matters referred to them and present to the 

President a report setting out the facts as found by them and making such 

recommendations as they think proper." 

Consequent to the notification of the Constitution (Ninety-Third Amendment) Act, 2005, 

affecting the 104th Amendment to the Constitution in January this year, the Government 

of India indicated its intention to provide reservation for students coming from the 

socially and educationally backward classes of citizens, popularly known as 'Other 

Backward Classes (OBCs)in higher educational institutions. 
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Therefore, in Article 15 of the Constitution, after clause, (4), the following clause was 

inserted; "( 5) Nothing in this article or in sub-clause (g) of clause ( 1) of article 19 shall 

prevent the State from making any special provision, by law for the advancement of any 

socially and educationally backward classes of citizens or for the Sheduled Castes or the 

Sheduled Tribes in so far as such special provisions relate to their admission to 

educational institutions including private educational institutions, whether aided or 

unaided by the state, other than the minority educational referred to in clause (1) of article 

30." 

The 93rd Amendment Act, 2005 inserting Article 15(5) was without doubt introduced to 

overcome the law laid down by the Hon'ble Supreme Court in an unanimous judgment 

by 7 judges in P.A Inamdar declaring that the state can't impose it's reservation policy on 

minority and non-minority unaided private colleges, including professional colleges. This 

judgement was an attempt to bring clarity to two previous judgements by the Hon'ble 

Supreme Court in T.MA Pai Foundation judgement. The Hon'ble Supreme Court ruled 

on the following issues to minority and non-minority un-aided higher education 

institutions. 

1. reservation policy, 

ii. admission policy, 

iii. fee structure, 

iv. regulation and control by the state and 

v. the role of committees dealing with admission and fees, 

The amendment is aimed at providing greater access to higher education, including 

professional education, to a large number of students belonging to socially and 

educationally backward classes of citizens and SC/STs and the OBCs as the government 

has not been able to so far been able to provide quality primary education through state 

funded schools. Infact, the official data of Central Universities reveals high drop out 

rates amongst SC/ST school children. The latest educational statistics released by the 

Union Ministry of Human Resource Development showed that in the year 2003-04 the 

dropout rate amongst SC/ST Class X students was 73.24% and 79.25%. Also, 

reservation at University and super speciality will not serve its so-called purpose unless 
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these students continue education till Class X. The Government instead of strengthening 

the education system at the primary and secondary level is concentrating in giving more 

and more reservation at the tertiary level. 

The Prime Minister's Office, on the 27th of May 2006, constituted an Oversight 

Committee to monitor the implementation of this decision and directed that " the 

Committee would, inter alia, look into the following aspects and submit its report by 31 

st August, 2006: Implementation of 27% reservation for the OBCs in institutes of higher 

learning and assessment of additional infrastructure and other requirements for 

increasing the overall availability of seats to a level so that the present level of seats 

available to the general category students does not decline." No doubt the Constitution 

guarantees by way of the above mentioned Articles a fundamental right for the 

realization of one's own potential, and it is the duty of the state to make available all 

plausible resources for achieving the same. But then bigger problems looming large in 

our faces are the questions of quality, the basis for identification of backward classes and 

inclusion of the creamy layer in the proposed Reservation Bill. 

At a time when India enters its 60th year of independence one is compelled to question 

the social progress of this country. However, India's economic growth rate is estimated 

at a whooping 6-8% per year, with economists still farseeing the potential to exceed 9-

10%. Country has superseded other developing nations with poverty depleting at a 

massive pace from more than half to less than a quarter since 1991. On the other hand, 

the implementation of 27% reservation no doubt would instill a level of confidence in 

the backward class candidate, however much is dependent upon his successfully 

completing his course. 

Admission in technical education is generally regulated by All India Council for 

Technical Education Act 1987 but sometimes the court has to intervene to protect the 

interest of the student who has suffered because of the irregular and irresponsible act 

committed by the admission authority. While deliver~ng the social justice the court 

leaned in favour of the merit and competence of the candidate particularly in the area of 

super speciality courses such as MD, MS. etc. In order to maintain the standard of 
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efficiency in such cases ultimately the court had to monitor the admission in the 

institution on all India basis particularly admission in the AIIMS and other national 

institutions. Dr Veena Gupta is an instance where the court opined that if there is any 

irregularities on the part of the admission authority then judiciary could not remain mute 

spectators. It has always been coming to rescue such victims who have been thrown out 

from the institution without their fault. 

Legal education is the next significant aspect of professional education whose syllabi 

and criteria of admission is generally governed by the Bar Council of India and the court 

never allowed lowering the dignity of this education. In the Manubhai the Supreme 

Court moved a step ahead and declared that the right to legal education is enshrined 

under Article 39(A) and it should be read within Article 21. The court directed the 

government to grant aid to the private law colleges and avail all facilities for the 

continuance of the law courses. 

India is a country where democracy is flourishing from the grass root level and to 

achieve this purpose the students should be well trained right from the schooling. To 

fulfil this purpose there should be students union at all the educational centres. Even the 

judiciary has also taken the cognizance of this right and held that right to education 

includes the participation in the activities of students union. Participation in the union 

could also be justified as a fundamental right in the light of Articles 41, 19(1) (a), (b) and 

(c) and 21 of the Constitution. However it is suggested that such students union must be 

well disciplined. A healthy students union may make the life of students more 

meaningful and purposeful at the same time the standard of education may be disrupted 

if the union is unruly. 

It is submitted that the activities of criminal nature in the campus can not in general be 

controlled by the university management, but can be best curbed by the police, with the 

cooperation of the University authorities. However action by police may lead to student 

unrest, unless executed with fairness, tact and care to see that the innocent are not 

harrased. 
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The University reorganise itself as a student friendly system. The academic programmes, 

evaluation system, rules, regulations procedures and facilities should be redesigned to 

have maximum value for the students. The academic programmes should be made 

relevant and of high quality, implying challenge and hard work on the part of the 

students; the seriousness, concern and courtesy of teachers and employees, the facilities 

for co-curricular/sport activities, the nature of evaluation system and counselling service 

should be commensurate with commitment to provide best total education, suitable for 

maximizing employability and ability to contribute meaningfully to knowledge and 

society on the part of the graduating students. It is a tall order, but the answer to the 

question whether the teachers and the staff are trying their best to this end in a rational 

manner should come as no surprise to them. If this basic issue of educational reforms is 

not seriously addressed there is little hope of alleviation of student indiscipline. 

Another important aspect of alleviating student unrest is an effective credible mechanism 

by which grievances of students are heard on individual and/or collective basis and 

genuine sincere efforts made to alleviate these in a time bound expeditious manner. In 

case no action can be taken, the reasons should be explained. The University 

administration should make all efforts to establish credibility, sincerity and efficiency in 

student relations. Meaningful communication with students should be pursued 

continuously. 

The significant achievements of students in studies, sports and co-curricular activities 

should be publicly recognized to motivate the channelization of student energy in these 

fields. The academic programmes should also be made challenging and relevant, 

particularly for employment, requiring serious efforts on the part of the student. Special 

efforts should be made to have students take up sports and/ or co-curricular activities. 

This will leave little time for students to engage in undesirable activities. 

The right to education does not include indulging in indiscipline and misbehaviour by 

the senior to their juniors at the temple of learning. Such misbehaviour what we call 

ragging in common parlance has never been allowed by the courts. The practice of 

ragging not only goes against the spirit of the education but also goes against one's good 
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manner and morality. Though the judiciary has sometimes leaned towards the career of 

the students but it does not mean that the accused was allowed to go scortfree. It is 

suggested that there should be effective and uniform legislation to prevent these inhuman 

practices. 

The subsequent important aspect of educational system in India is affiliation or 

recognition of educational institution by the govt. or appropriate authority for its 

survival. Recognition or affiliation is essential for the meaningful exercise of the right to 

establish and administer educational institution. The judiciary has established liberal 

trend in this matter and suggested that purpose of the educational institution would be 

vanished if it is not properly recognised or affiliated within certain stipulated period. In 

North Coorg Higher Education Society the Karnataka High Court ruled that if any 

educational institution fulfils the conditions of recognition continuously for a period of 

five years, it is the duty of the authorities not to linger the permanent recognition of 

colleges but to grant it. So far as the affiliation or recognition of colleges are concerned it 

is mandatory for such colleges to fulfil the rules and norms of University Grants 

Commission. However, the court rejected the claim that right to seek affiliation and 

recognition is a fundamental right and state can not deny it. This right is further 

expanded in respect of minority educational institutions in view of Articles 29 and 30 of 

the Constitution of India. In St. Xaviar College case the court balanced the most complex 

problem of the minority institutions in regards to the extent of autonomy and 

independence of such institutions in the matter of administration and the scope of 

governmental role in the name of affiliation or recognition. 

On the matter of minority institution, it is submitted that the march of law from Re 

Kerela Education Bill to Islamic Academy does definitely reflect that the issue of 

education, particularly rights of minority educational institutions always remains to be a 

controversial issue. The eleven judge bench of the Apex Court in T.MA Pai Foundation 

also could not put an end to this unending problem. 

Another important aspect of educational system is to receive grant-in-aid by the 

educational institutes. There is no Constitutional right to receive state aid outside Article 
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337. It could not be considered as Constitutional imperative. This problem has drew the 

attention of the judiciary at several occasions and the courts while considering economic 

capacity of the state has settled the matter as and when it was approached. It is submitted 

that the educational institutions may claim grant-in-aid from the government and the 

government is under legal and social obligation to provide it. It can not escape its 

responsibility because of poor economic capacity. 

The view that 'education is a mission or noble vocation' does not appear to be true in 

present day scenario when we find mushroom growth of teaching shops which charge 

heavily by making false and tall claims regarding affiliation, standard and quality of 

education, placement, etc. The Supreme Court in Bangalore water Supply and Sewerage 

Board has also emphasised that -'It may well be said by realists in the cultural field that 

educational management depends so much on government support and some of them 

charge such high fees that schools have become trade and managers merchants. Whether 

this applies to Universities or not, schools and colleges have been accused at least in the 

private sector of being tarnished with trade motives. Let us trade romenties for realities 

and see, with evening classes, correspondence courses, admissions unlimited, fees and 

Governments grants escalating and certificates and degrees for prices, education -legal, 

medical, technological, school level or collegiate education - is riskless trade for cultural 

entrepreneurs and hapless nests of campus (Industrial) unrest. Imaginary assumptions are 

experiments with untruth. 

The Commercialization of education, it is submitted has never been allowed in our 

Country. It has always been recognized as the religious duty and charitable object; It has 

never been a trade and business. If the education is commercialized then the importance 

of the educational institutions would be declined and the degree would be available in the 

open market like any other commodities. It would lead to lowering of standards and 

corruption in educational system. The judiciary has specifically prohibited such practices 

in any mode and manner. The court has also settled the disputes pertaining to the 

charging of capitation fee in lieu of education. 
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In Capitation Fee Case the apex court opined that the right to education at all level is a 

fundamental right of citizens under Article 21 of the Constitution and charging of 

capitation fee for admission to educational institution is illegal and amounted to denial of 

citizens right to education and also violative of Article 14 being arbitrary, unfair, unjust 

and unconstitutional. But in professional private colleges a limited capitation fee has 

been allowed on the ground of survival of the institution. The net result is that the private 

educational institutions can charge huge amount of fee for pursuing education. This is 

not it is submitted inconsonance with the right to education as fundamental right because 

only the rich could be able to buy the education and poor would be deprived? Thus 

allowing the capitation fee in private colleges, it is submitted that the education has 

become trade which can be purchased in lieu of payment. 

Another important aspect of our educational system which has been discussed in this 

work is the conduct examinations. The judiciary has never tolerated any indiscipline at 

the educational institution particularly during examination period. It is suggested that 

every citizen has right to read and impart education but this freedom does not confer 

upon students to indulge in indiscipline and lawlessness. It is to be noted that 

examination is an integral part of educational system. The merit of the students always 

judged through examination based on their performance. Use of unfair means and 

malpractices in examination damage the image of the institution in general and career of 

the students in particular. The court has played the role of controller of examination and 

has refused to interfere in the decision of domestic tribunal in respect of expulsion 

suspension and rustication of those who has adopted unfair means during examination. 

The court has taken the practice of unfair means very seriously and went a step ahead by 

pronouncing that even the possession of material inside the examination hall is enough to 

prove the charges of unfair means. However, talking among the co-examinee inside the 

examination hall would not amount to unfair means. 

Cancellation of examination of the mass students on the ground of irregularities during 

examination is one of the easier tools in the hand of examination authorities. They 

believe that the cancellation of examination is the only punishment to eradicate unfair 
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means. But the courts never remained mute spectator if such cancellation was wrong and 

motivated. The court interfered in this process if the authorities exceeded their power 

destroying the career of students. Even if malpractices are proved, too harsh an attitude 

of the authority may be unwarranted. Very often the quantum of punishment is left to the 

discretion of the authority with practically no guidelines fixed by the law. It was 

suggested that even if the petitioners were guilty the quantum of punishment imposed 

must not be arbitrary, unreasonable and excessive. Such punishment despite of reforming 

the students would make them frustrated and convert them in to anti socials. However, 

the above trend of the judiciary, it is submitted, is not in consonance with keeping up the 

high standard of education. 

In another important judicial development relating to educational system in our country 

it was decided that revaluation of answer scripts is an integral part of education but this 

can not be claimed as a fundamental right. It is purely discretionary act of the authorities 

which may vary from one institution to another. The Kamataka High Court recently held 

that claim of petitioner for revaluation, retotalling and supply of xerox photocopy of 

answers scripts in the absence of any such statutory provision was not proper and their 

demand was not sustainable. Thus whether revaluation would be permitted or not is a 

prerogative of the educational authorities and this can not be claimed as a fundamental 

right by the students. The grant of grace marks for the students who marginally fail or 

could not secure good position because of narrow margin has also been discussed in 

detail. If the education authorities allowed grace marks then it gives new breath to a 

student who is just on the border line of success. However there is no unanimity in 

judicial decisions in so far as the grant of grace marks is concerned. In the ultimate 

analysis it depends upon the regulation of the institution in regards to the system of 

allowing grace marks. 

To regulate the fair examination system it is suggested that the use of multiple choice 

question papers and problem oriented thought provoking questions for which answers 

are not available can also discourage copying. A challenging academic programme and 

rational evaluation system, which makes the use of unfair means redundant is the best 

way to combat this menance. Good coordination with and optimum use of police 
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(varying from campus to campus) is a necessary condition for combating the menance of 

the use of unfair means in examinations under the present conditions. The strategy 

should be achievement of the objectives by show rather than the use of force because the 

latter leads to agitations and more indiscipline. 

As indicated earlier the hostels represent centres of student indiscipline in the system. In 

addition to providing de facto immunity to students and others engaged in illegal (often 

criminal) activities, the hostels also harbour a number of unauthorized residents (thereby 

denying residence to bonafide allotees). Needless to say that the hostels can be declared 

of unauthorized persons, and maintained in that state by closely coordinated action by 

the University authorities and the police and continuance vigilance. An empowering 

legislation for prosecution of guilty persons will also act as a deterrent. 

Meaningful participation of students in university management should be encouraged. In 

academics the class committees including nominated/ coopted ex students can contribute 

towards the content conduct and networking with the outside world of the academic 

programme. Students can contribute effectively to leadership and management in co

curricular activities, sports, NCC, NSS etc. and interaction with the world outside the 

universities. Representatives from different activities can form a student body for 

coordination and items of a general nature. Advisers from faculty may oversee the 

activities making sure that the financial discipline is maintained. 

The last but not the least is the issue relating to the role of teachers in educational 

system in our country. In our country nexus between the teachers and students has been 

that of 'guru' and 'shishya'. The teachers occupy most prominent and pioneer position in 

all most all the society particularly in the temple of learning. Since the teacher occupies 

the dominant place in the educational institution, therefore, he or she must be highly 

dignified and qualified. The University Grants Commission has been issuing from time 

to time proper guidelines and requisite criterias to be the teachers at colleges and 

university level. It is submitted, that those guidelines of the University Grants 

Commission should be considered by the selection committee at the time of teacher's 

appointment. Even the judiciary in its various decisions showed that it could not 
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intervene in the matter of appointment if it has been made in accordance with the rule of 

law and as per the guidelines of the University Grants Commission. The court has 

always taken the stand of fair play but sometimes if the selection committee acted 

arbitrarily and against the e~tablished norms the court did not hesitate to interfere in the 

process of selection and prevent the murder of meritocracy. In the context of the 

appointment of teachers the Supreme Court took the view that the courts were not less 

sympathetic to the petitioners who were out of the job but the court can not forget the 

welfare of those who are not before the court, students are the tiny tots who require 

proper handling by well trained teachers. Thus it is submitted that the government and 

authorities must follow the guidelines of the U.G.C and they should make unified and 

mandatory provision for selection of teachers in all colleges and universities so as to give 

weightage to merit and arrest the falling academic standards. If merit is continued to be 

discounted there would be brain drain and the beneficiary would be the tutorial home in 

India and abroad. 

It is accepted fact that the teachers are the pioneer of the society and their pay scale, 

perks and improvement of service conditions have always been considered by the 

various committees appointed by the government in a dignified manner. The judiciary 

has adopted the rule of equal pay for equal work and has warned the educational 

authorities not to discriminate on the ground of full time teachers and part time teachers, 

teachers of Government College and aided college. Vijay Kumar is an instance where the 

Supreme Court held that part time teachers are most exploited in the education 

community. They carry the highest burden of teaching at lowest cost and therefore they 

should be paid equally as per the pay scale and perks of the full fledged lecturers. The 

Rastogi Committee has recommended that teachers deservedly constitute the most 

important component of educational structure. Since teaching profession is considered as 

the mother of all profession of society hence their pay scale should be comparable if not 

better then those in similar profession. 

The next significant problem which arises at the temple of learning is the problem 

relating to the promotion of the teachers in due course of time. The court has rejected the 

old orthodox view when the heads of the department used to act as feudal lord and did 

not allow any professor's post to be created so that there was none equal to him in the 
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department and his feudal superiority was intact. The apex court through various 

decisions usually set the controversy at rest and the principle of law laid down by it were 

normally welcomed by the parties to the controversy. The decision of the Supreme Court 

in Rashmi Srivastava is of special mention. Here the court instead of settling the dust has 

raised a storm. The court rejected the merit promotion scheme on the ground that 

university Act contemplated any one source of recruitment of university teachers through 

direct selections. 

The termination of service has far reaching impact on teachers, education and 

educational institutions. However, the termination or suspension from the job has always 

remained the subject matter of judicial security and if the court found such termination is 

without merit, illegal or unreasonable then it has reinstated them with full dignity. Since 

the termination from the job is an economic death of a person such punishment it is 

suggested, should not be imposed, and the authority may find out other alternative mode 

of punishment. 

The area of influence of teaching profession to the rest of the system is relatively 

greater than any other sub-system. It is therefore submitted that the profession must be 

accountable to all three segments viz. the students, the profession itself and the society. 

In this context, the brief recommendations of various committees appointed by the 

government to make teaching profession accountable are relevant. 

The aforesaid submission thus brings the conclusion that the right to education has been 

the matter of controversy ever since the decision of Unni Krishnan and even the T.MA 

Pai Foundation decision could not resolve the controversy. It is astonishing that fifteen 

years after the enunciation of the right by the Supreme Court, only in recent past, the 

right to education raised to the status of fundamental right by inserting Article 21-A in 

part III of the Constitution of India. At the same time it needs to improve the availability, 

affordability and quality of higher education. 
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This can be achieved through liberalising the education system, encouraging the 

migration of students from one state to another and providing more scholarships and soft 

loan to students from the poor and middle class. 
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