
CHAPTER VI 

IMPACT OF CORPORATISATION OF SEED ON FARMER'S. 

RIGHT 

A farmer possesses the in~~rent rights over tilling, rearing 

and production. Production includes the production of crops and 

plants as well. Among the means of production of plant seed is the 

most common means of reproduction. Traditionally the farmers had 

been involved in producing or collecting seeds after the harvesting . 

is over for ther'next phase of cultivation. A farmer is not merely a 

·cultivator but also a conservator of all agricultural gene pool. They 

assert their right to seed through the Community Intellectual Rights 

(CIRs). As the time advanced, with the. growing concern of the 

people regarding the security against crop failure, diseases and pest 

attacks, the people started to find out the ways to how the 

agricultural production can be enhanced and the food security can 

be achieved. So the concept of GM crops came in. Again, with the 

tight norms of UPOV; TRIPs and TRIMs under the WTO the framers' 

right over seed is facing tough challenge against the breeder's right 

bC!cked by the corporate bodies. The concept of corporate activities 

in seed sector is the west in origin. After the Plant Patent Act, 1930 

. in the USA the seed industry started flourishing. This line of 

approach ·has been adopted by other countries as the time elapsed. 

However, for farmers the right to seed .is a positive right and not a 

negative one. It is a fundamental right, not a concession.424 

FARMER'S RIGHT TO SEED 

The concept of farmer's right had its origin in the FAO 

International Undertaking on Plant Genetic Resources,. 1989 in 

Rome. The Resolution defined farmer's rights as "rights arising from 

the past, present and future contributions of farmers in conserving, · 

424 V andana . Shiva, Agricultural Biodiversity, Intellectual Property Rights and 
Farmer's rights; Economic and Political Weekly, June 22, 1996, pgl622. 
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improving and making available. plant genetic resources, particularly 

those-in centres of genetic diversity. These rights are vested iri the 

international community as trustees for present and future 

generations. 'A25 For farmers the right to seed is a positive right and . 

not a negative one. Presently, in West Bengal, four types of seeds 

are available- Foundation seed, Breeder seed, Certified seed, and 
·-

Truth Level seed. At time; after independence, India's policy on 

plant va.rieties and. seeds w~re the comm~n heritage of mankind. 
. . 

Agriculture, especially the seed farmer relationship in India has 

been passed changed with the following phases-. the Classical age 

(starting from the time. immemorial); the ·age of HYV ·seeds (The 

Green Revolution beginning in· 1967); Age of GM seeds (starting · 

from late 90's) and Organic cultivation (very recently· staretd).426 

Before 1967, India was not self- sufficient in food but the green 
. \_ 

revolution has changed the scenario. The HYV seeds recognising the 

interest of the breeders welcomed the corporate bodies · into seed 

sector in the form of the breeders and in other forms. However, the 

farmers have the following important rights.-

a. Farmer's 'right to produce ·.own seed:·- Mostly, the seed 

required for Indian farming is created by farmers themselves. 

When it comes ·to seeds, Indian .agriculture has seen and 

continues to witness a variety of roles that farmers perform. 

Innovation by farmers began from the time of settled 

agriculture. Though the proce~s of innovation by the farmers 

may not conform to the strict terms of the distinctness, 

stability a~d uniformity requirement, they also have definite 

criteria to identifY improved .varieties they develop. But these 

425 Twenty- fifth Session: ofthe FAO Conference-: Rome, 1989, Resolution.S/89. 
426 Organic farming is an ecological production management system that promotes 
and enhances biodiversity, biological cycles and soil biological activity. It is based on 
mfnimal use of off- farm inputs and on management practices that restore maintain 
and enhance ecological harmony. [The National Organic Standards Board of the· US 
(1996)] 
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innovations are rarely· recognised,· primarily because of the 

nature of the farmer's process of innovation. Farmers do not 

breed in ideal laboratory conditions, but on. actual knowledge 

of the environmental conditions through natural selection and. 

continuous evolving process. While some farmers and farming 

communities have been breeders of seed varieties. Indian 

farmers have evolved many. varieties those are resistant to 

salt, flood, draught etc.427 Again, it is the farmer who has 

safeguarded the tremendous biodiversity that breeders use as 

raw material. There have been .various efforts at the 

international ·revel for recognizing. the contribution of the 

farmers. The UNCED provides for the establishment of a 

global trust fund for genetic resources primarily intended to 

support programme~ relating to · capacity building for 

germplasm conservation by rural community.428 India is the 

first country which has included farmer's right in its protection 

of" plant varieties. Most of the farmers are seed pro.ducers. 

They mostly save seeds from their own crop to be re-used. 

Many farmers also engage in seed exchange and thereby 

meet their varied needs. Farmers are also consumers as they 

buy seeds from companies and trade~s. The farmer's rights to 

sale, reuse and develop seeds and plant materials is going to 

be hampered429
• 

· b. Farmer's right to preserve own seed: ':"' A farmer is not 

merely a cultivator but. also a conservator of all agricultural 

gene pool. It is a fundamental right, not a concession430
• They 

assert their right to seed through the Community Intellectual 

427 Elizabeth Varkey, Law on Plant.Varieties Protection; The Eastern Book Company, 
Lucknow; ·-First edition, 2007; at pg. 146. 
428 Chapter 14, Agenda21. . . · 
429 Dr. (Mrs.) Harpal Kaur Khera; Patents and suigeneris system for the protection of 
flant varieties: A threat to food security and heaith care; CILQ 2000, vol. 13, pg 190 

. 
30 Vandana Shiva, Agricultural Biodiversity, Int~llectual Property Rights and 

Farmer's rights; Econonlic and Politichl Weekly, June 22,1996, pg1622. · 
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. . 

Rights (CIRs). Since the time immemorial, the farmers were 

involved in the development of new and productive varieties 

with better qualities of crops. Indian agriculture is mainly run 

by seed saved from farmers' own fields, very often by women 

in farming communities who use their traditional knowledge 

and skills in selecting, and saving seed. In Mosanto Co .. v. 

Swann431 the defendant admitting the fact that he saved and 

replanted seeds generated from crops produced by seed · 

containing patented technology contented that the right of 

farmers to save seeds of plants registered under the Plant 

Variety Protection Act permits defendants to save seeds 

subject to plaintiff's utility patent. The Court concluded that 

the defendant's use of plaintiff's pat~nted biotechnology was 

without authority and the use of a patented product without 

authority constitutes patent infringement. However, the full 

Court of Federal Court of Australia in Cultivaust (P) Limited v. 
·-

Grain Pool (P) Limited432 observed that a person. engaged in 

farming activities· (a ·farmer), who legitimately obtains· 

propagating material from plants grown from the propagating 

material so purchased and may condition that further 

propagating material for the farmer's use for reproductive. 

purposes and may . reproduce that ·further ·propagating · 

material. The farmer may do those some acts in relation to 

third generation of propagating material harvested from the 

second generation of propagating .material. The farmer will 

not infringe plant breeder's right by doing so. 

c. Farmer's right to exchange the ·seed: -. Seed exchange 

between farmers at the local level. is based on honesty and 

the basic rule.s of being a good neighbour. Everyone knows · 

the farmer providing the seed and how good his or her seeds 

431.308 F. Supp. 2d 937, 941 (ED Mo. 2003)." 
432 [2005] FCAFC 223, Full Court of Federal Court of Australia 
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are. But, as we increase the area of seed exchange, risk 

increases. The quality of seed is not visible to the naked eye 

and the market is soon invaded by fraudsters who sen ·any old 

s~_ed. Industrial seed producers who want to control markets 

have used the excuse that the anonymous consumer needs 

protecting and that fraudsters need to be kept at bay. It is in 

the name of these objectives that the state, together with the 

corporate seed producers, put in place seed laws to ensure 

that the corporates can get, and maintain, an absolute 

monopoly on seed production. 

CORPORATE ENTRY INTO SEED SECTOR 

The corporate entry into seed sector in India is associated with the 

age of Green Revolution. This, at the same time, is leading to the 

losing of a number of traditional varieties and endangering the 

genetic base of the world along with pushing the farmers into the 

hands of big seed companies to satisfy their lust. The Green 

Revolution involved the development and introduction of the high

yielding varieties (HvV) of seeds and low cost chemical fertilisers 

and insecticides.. The Green Revolution. changed India's position 

from a food deficient to· food self- sufficient state. It involved the 

development and introduction of the high- yielding varieties (HYV) 

of seeds and chemical fertilisers an.d · insecticides. However, the 

concept of corporate activities in agriculture, especially seed· and its 

allied sectors firstly took place in .the USA.433 The, corporate entry 

433 In the beginning, there was widespread objection in the United States to the 
granting of patents to plants due to the reasons like- non- compliance with the 
requirements of patentability e.g. plants were thought not amenable to the. written 
description requirement of the patent law, product of nature concept etc. [Diamond v. 
Ananda Chakraborty, 447 US 303 (1980)]. In 1889, the Commissioner of Patents 
rejected the application for patent to cover a fibre identified ip. the needle of a pine 
tree on the gro:und that ascertaining the composition of the trees in the forest was ''not 
patentable invention, recognized by the statute, any more than to find a new gem or. 
jewel in the earth would entitle the discoverer to patent all gems which should be · 
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into seed sector demanded the introduction of stricter norms of 

protection of seed and plant varieties as developed by them. At the 

same time, the protection of farmer's right to preserve and protect 

his own seeds is also important because for farmers, the right to 

seed is a positive right and not a negative one.434 But unfortunately, 

after independence, I~dia's policy on plant varieties and seeds were 

the common heritage of mankind. The Green Revolution recognising 

the interest of the breeders welcomed the corporate bodies into 

seed sector started to give birth to a number of conflicts between 

the farmers and the corporate bodies on a number of issues. Today, 

the IPR435 regime, while the Plant Genetic Resources are considered 

as one of the valuable economic resources is further adding fuel 

into this conflict and arising the following consequences -

• The concept of farmer's right is basically contradictory to the 

principles of intellectual property. While farmer's right is a 

retrospective reward of unlimited duration for the 

subsequently found". The Commissioner further added that it would be 'unreasonable 
and impossible' to allo:w pa,tents upon the trees of the forest and the plants of the 
earth. [Latimer, ex p., 1889 CD 123 (Comm 'r Pats]. Later on, this doctrine was 
followed by the United States Supreme Court in the American Fruit Growers case, 
283 US 1 (1931) and _the Frank Brothers Seed C,o. Case 333 US 127 (1948). 
However, in 1891, in a Report to the American Association ofNurseryinen, it was· 
said that "when the time comes that men breed plants upon definite laws and produce 
new and valuable kinds, then plant patents may possibly become practicable." 
However, the rediscovery of Mendel's laws made it possible for the breeders to ask 
for intellectual property protection for plants. At this· juncture~ a Bill. containing the 
intellectual property protection for plants was brought before the House. But the Bill 
did not find it's passage before the House Committee at that time. However, in 1930 . 
the Plant Patent Act was passed by the Government. With the passage of time we see 
the other countries are following the line of the US regarding the protection of plant 
·varieties. ·-
434 A farmer is not merely a cultivator but also a conservator of all agricultUral gene 
pool. It is a fundamental right, not. a concession. They. assert their right to seed 
through the Community Inte~lectual Rights (CIRs). Since the time immemorial; the 
farmers were involved in the· development of new and productive varieties with better 
~ualities of crops. · 

5 Intellectual }lroperty Rights (IPR) as the term suggests, the rights of intellectuals 
over their informations, thoughts, ideas, beliefs, especially, regarding the new 
inventions and discoveries. It disallows the _persons to imitate the aliens by giving 
exclusive right to the holders to commercially exploit the same for certain period. 
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conservation· of· plant genetic resources, the intellectual 

property rights are intended to provide incentive for a. limited 

period as a ·reward for the past. ·innovation. Again, . it is 

impossible to fulfil the criteria of distinctiveness, uniformity 

and stability (DUS), plus value for cultivation and use (VCU), 

required for registration on the .national seed catalogue, 

without using . breeding techniques which have become more · 

and more sophisticated and are not available to farmers. 

• It is the farmer who has safeguarded the tremendous 

biodiversity that breeders use as raw material. Thus, if the 

breeders develop a new variety from the existing genetic 

resources have a right of ownership and control by virtue of 

labouring to develop a new variety, the farmer has also a 

right for identifying, conserving and developing a traditional 

variety.436 But unfortunately, in these days, with the tightened 

Plant Breeders Rights, this field is increasingly coming under 

the domain of large .corporate concerns (MNCs) which is a 

monstrous thi"ng as the farmers' right over their seed has 
. . . 

been made the subject of monopoly. By January, 2005 the 

picture come before us is as under437
-

Table- 5 

Corporate Monopoly on Seed 

51. Name of Name ofth.e Nature of control 

No. the crop corporate body 

having control 

01. Beans controls 31% of the 

436 Elizabeth Varkey, Law on Plant Varieties Protection; The Eastern Book Company, 
Lucknow; First edition, 2007; at pg. 146. 

437 http://www.non-gm-farmers.com/news_details.asp?ID=2549 visited on 5th May, 
2009 at 5.36 PM 
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global seed market 

b2 -Cucumbers controls 38°/o of the 

global seed market 

03 Hot controls 34% of the 

Pepper Monsanto global seed market 

04 sweet controls 29% of the 

Pepper global seed market 

OS Tomato controls 23°/o of the 

global seed market 

06 Onions controls 25% of the 

global seed market 

• Now the breeders438 are rewarded while the farmers are 

prevented from eVen to sale the seeds of protected varieties 

instead of older varieties. From the first hybrids to modern 

biotechnology, the plant breeder has left the field for the 

laboratory. In this way, the· plant breeder is imposing on 

farmers standardised crops which have been perfected in the 

laboratory and at research stations.- A plant breeder cannot 

meet DUS (distinctiveness, uniformitY and stability) and VCU

(value for cultivation and use) criteria without the use of 

fertiliser, pesticides, mechanisation and irrigation to ensure 

conditions are stable and· to evermore increase yield. 

Therefore today's commercial varieties are selected for and by 

these techniques for industrial agriculture, without which 

farmers cannot produce crops from these seeds. 

• Under the corporate breeding strategies seeds so developed, 

susceptible to diseases can give a good yield only under ideal 

conditions. The special corporate drive is to engineer seeds so 
. . 

that they can carry in ·built genetic tolerance only for the 

438 A breeder is a person who b~ed several successful varieties. 
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pesticides they produce but no to others. Thus where they .are 

able to push their traditional seed· sale, their pesticides will 
' 

automatically . be sold out otherwise they will fall prey of. 

diseases. Again; the Royalty payments to the breeders are . · 

pushing up the price of such seeds. Thus, being not conducive 

to the traditional farmers, it cannot be translated into an 

overall societal ·benefit for all. Agriculture is be·coming a 

capital intensive sector where the srnall and marginal farmers 

will have no place. 

• The seed producers having ~he control over the supply of their 

varieties may fix higher price for such seeds. But there are 

many farmers who wish, for a variety of ·reasons, to grow 

crops not listed in the ·corporate seed catalogue. They may· 
. . 

not have the money to pay all the costs of the industrial 

production system that the seeds were bred for. They may be 

against buying these seeds ·or they may be attached to a 

traditional way of doing things. They may be looking for more 

autonomy or to develop alternative farming systems (organic, 

peasant, low-input, regional, etc). Or they may simply not 

find what they need in the corporate seed supply system .. 

• Finally, over activism/ exploitation of the genetic resources by 

the corporate bodies will lead to the loss of a number of 

traditional varieties and endangering the genetic base of the 

world. 

A farmer possesses the inherent rights over tilling, rearing and 

production. Production includes th~ production of crops and plants 

as well. The way of production of plant may be different on the · 
. . 

basis of the system of. reproduction including the grafting· of seeds. 

Community rights especially (CIRs) is an important balancing 

concept to this point. At this, the Keystone International . Dialogue 

on Plant Genetic Resources between 1988 and 1991 offered 

suggestions for developing recognition and reward system for 
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informal innovation represented by the concept of farmer's right. 

The .knowledge and rights of local community ne.eds to be 

strengthened in order to conserve the agricultural biodiversitY. The 

It.alian 2001 seed law establishes the right to protect traditional 

farming practices. On this. very issue the judicial decisions are 

twofold-

Position Before The GM Crops Emerged: - In the beginning, 

there was widespread objection in the United States to the granting 

of patents to plants due to the reasons like- non- compliance with 

the requirements of patentability e.g. plants were thought not 
·-

amenable to the written description requirement of the patent law, 

product of nature concept etc. [Diamond v. Ananda Chakraborty439• 

However, in Asgrow Seed Co. v. WinterboerA40 the petitioner was 

the holder of PVPA certificates protecting two novel . varieties of 

soybean seed, which it calls A1937 and A1234. The respondents are. 

the Iowa farmers who in addition to growing crops for sale as food 

and livestock· feed, derived a sizable portion of their income from 

'brown bag' sales441 of their crops to other farmers to Lise a·s seed. 

At this, Asgrow brought suit seeking damages and~ a permanent 

injunction against ·sale of seed harvested from crops grown from 

protected varieties. The complaint alleged. infringement- 'for selling 

or offering to sell Asgrow's protected soyqean varieties; for sexually 

multiplying Asgrow's novel varieties as a step in marketing· those 

varieties for growing purposes; for dispensing the novel varieties to 

others in a form that ··could. be propagate~f without providing notice 

that seeds were of a protected variety. At this, the defendant 

439 4.47 us 303 (1980). 
440 513 us 179 (1995). 

· 
441 Brown Bag sale: - A .brown bag sale occurs when a farmer purchases seed from a 
seed company, plants the seed in his own fields, harvests the crop, cleans it, and then 
sells the reproduced seed to other farmers (usually in nondescript brovvn bags) for 
them to plant as crop seed on their own farp1s. 
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contended that their sales fell within the statutory exemption from 

infringement liability found in 7 USC Section 2543, entitled 'Right to 

save seed crop exemption'. At this, the US Supreme Court held that 

a farmer who meets the requirements set forth in the proviso to 

Section 2543442 may sell for reproductiv~ purposes only such seed 

as he has saved for the purpose of replanting his own acreage. If a 

farmer saves seeds to replant his acreage, but for some reason 

changes his plans, he may instead sell those seeds for replanting 

under the terms set .forth in the proviso, or of course sell them for 

non- reproductive purposes under the crop exemption. The United 

States Court of Appeals for the Federal Circuit again interpreted the 
. . . 

farmer's exemption in Delta and Pine Land Company v. The Sinkers 

Corporation443
• In this case the plaintiff was the owner of numerous 

Certificates of Plant Variety Protection issued by the Plant Variety 

Protection Office of the United States Department of Agriculture, 

including PVP Certificates for many varieties in cotton. Here the 

plaintiff claimed that the defendant infringed their rights by- (i) 

transferring possession of protected seed without. Delta's authority; 

(ii) failing to mark bags· of" protected seed with a notice that they 

contained protected seed; and (iii) funnelling large quantities of · 

442 7 USC S.2543 reads, "Except to the extent that such action may constitute an 
infringement under sub- sections (3) and (4) of S. 254l of this title, it shall not 
infringe any right hereunder for a person to save seed produced by him from seed 
obtained, or descended ·from seed obtained, by authority of the owner of the variety 
for seeding purposes and use such saved seed in the production of a crop for use on 
his farm, or for sale as provided in this section: 
Provided, that without regard· to the provisions of S. 2541(3) of this title it shall not 
infringe any right hereunder for a person, whose primary farming occupatio~ is the 
growing of crops for sale for other than reproductive purposes, to sell such saved seed 
to other persons so engaged, for reproductive purposes, provided such sale is in 
compliance with such State Laws governing the sale of seed as may be applicable. A 
bonafide sale for other than reproductive purposes, niade in channels· usual for such 
other purposes, of seed produced on a farm either from seed obtained by authority of. 
the owner for seedling pl,lTposes or from seed produced by descent on such farm from 
seed obtained by authority of the owner for seedling purposes shall not constitute an · 
infringement. ..... " 
443 50 U~PQ 2d, 1749 (Fed. Cir. 1999). 
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protected seed through its facilities with knowing indifference to the 
•,. 

lack of authority fr:om Delta and the absence of an exemption, 

thereby actively inducing infringing acts by others. At this, the 

District Court found no infringement and dismissed all the three 

claims. The United States Court of Appeal also affirmed the District 

Court's dismissal 

Position after the Emergence 9f The GM Crops: - The concept 

of genetic engineering and its appl_ication in seed sector is further 

aggravating the picture. Presently, in a tight IPR regime, a number 

of MNCs into the seed sector through injecting a_ few economically 

important traits like high ·yielding or resistance to a particular 

disease etc. are improving the crops. Through the agreement444, · 

they encroach into the farmers' rights of breeding, selecting, saving, 

using, exchanging/ bartering, distributing and selling of seeds. In 

recent times, the Multinational seed company Mosanto has been 

filing series of cases (73 civil lawsuits) against farmers challenging 

that their rights have been infringed by the farmers and send a 

stern message in last past five years. Now, let's have a look over 

the most important among them. In· Mosanto Co. v. McFarling, 445 

McFarling executed a technology agreement in connection with the 

licence '·of 1000 bags of Roundup Ready soybean seed in 1998. 

McFarling. conceded that he sayed 1500 ·bushels of seed from his 

1998 crop, enough to plant approximately 1500 acres, and that he 

replanted them In 1999. He subsequently, saved 3075 bags of 

soybeans .from his 1999 crop, replanting them in 2000. In this case, 

on plaintiff's complaint, the district court granted a preliminary 

444 ''to use the seed containing Mosanto gene technologies for planting a commercial 
crop only in single seas~n; to not supply any of this se.ed to any other person or entity 
for planting and to not save any crop produced from this seed for replanting, or supply 
saved seed to anyone for replanting and to not use this seed or provide it to anyone for 
crop breeding, research, generation of herbicide registration data or seed production". 

445 302 F. 3d 1291 (Fed. Cir. 2002). 
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injunction against ·McFarling prohibiting him from replanting the 

seeds he saved from crops grown from Mosanto's patented soybean 

seed. On appeal, Mcfarling contended that Mosanto has committed 

patent misuse because it has impressibly tied an · unpatented 

product to a patented product. By prohibiting seed saving, Mosanto 

has. extended its patent on gene technology to include an 

unpatented product, the germplasm or God- made soybean seed, 

which is not within the terms of the patent. However, it didn't argue 

that he_ can not purchase soybean germplasm without tne gen·etic 

trait that brings the soybean within the ambit of Mosanto's patent. 

It was also brought before the court that ~o liCense was granted to 

the seed companies to purchase, make or use the patented gene 

sequence prior to it's insertion into the seed. At this, the Federal 

Circuit Court found that McFarling's argument centred on the need 

to replant the entire seed, including the genetic modifications at a 

technology fee in ·conjunction with replanting of the second- · 

generation soybeans. It was again observed by the court that 

McFarling has. effectively argued . that he should be granted a 

compulsory licence to use the patent rights in· conjunction with the 

second- generation Roundup Ready soybeans in his possession after 

harvest .and declined to concur with the tying argument of 

McFarling. On 3rd March, 2003, the US Supreme Court denied the 

petition for writ of certiorari. Again· in Mosanto Co. v. Swann446 the 
' . 

defendant admitting the fact that he saved and replanted seeds 

generated from crops produced . by seed containing patented 

technology contented that (i). the 1998 Technology Agreement. 

violates the doctrine of patent exhaustion or first scale; (ii) the right 

of farmers to save seeds of plants registered under the Plant _variety 

Protection Act permits defendants to save seeds subject to plaintiff's 

utility patents; (iii) the doctrine of patent misuse precludes plaintiff 

446 308 F. Supp. 2d 937,941 (ED Mo. 2003). 
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from ascertaining it's patent infringement claims. At this, after 

considering all the- issues the Court stated that both the soybean 

and the cotton samples from the defendants' crops for the year 

. 2000, which were the infringing products; contained the· chimeric 

gene and the enhanced promoter· element covered by Mosanto's 

infringed patents. The Court also concluded that the defendant's use 

of plaintiff's patented biotechnology was without ·authority and the 

use of a patented product without authority constitutes patent 

infringement. Again, in Mosanto Canada, Inc. v. Schmeisel+47 the 

Canadian Supreme Court held that the appellants saved, planted, 

harvested and sold t~e crop from· plants containing the gene and 

plant cell patented by Mosanto. At this, the court upheld the validity 

of Mosanto's patent and on using the protected invention, the 

appellants infringed Mosanto's patent. Again, in ·anothe'r case 

between Mosanto and Kim Ralph of Covington448 the Federal court 

at St. Louis U.S. through the District Judge Mr. Richard. Webber 

ortlered Ralph to serve the . prison for eight months and to repay 

Monsanto $165,649 ·for about 41 .tons of genetically. engineered 

cotton and soybean .seed he was found to have saved (lying about a · 

truckload of cotton seed he hid for a friend) in violation of the 

agreement. The prison term for conspiracy to commit fraud is 

believed to be the first criminal prosecution linked to Monsanto's 

crackdown on farmers for violating agreements on use of the 

genetically modified seeds. At these, the Organic Consumers 

organisation in the US started ·a campaign . against 

biotechmultinational Monsanto on 28th July, 2006. Sign the "Millions 

Against Monsanto" petition, demanding that the Monsanto 

Corporation stops intimidating small family farmers, stops force

feeding untested and unlabeled genetically engineered foods on 

447 2004 SCC 34, Decision dated 20th January, 2004. 
448 http://~.organicconsumers.org/ge/prison051403.cfm. visited on 5th May, 2009 
at4.34 PM. 
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consumers and stops using billions of dollars of US 'taxpayers' · 

money to subsidize genetically engineered crops- cotton, soybeans, 

corn, and canola.449 

. . ' 
"f 

INDIGENOUS SEEDS IN INDIA WITH SPECIAL EMPHASIS TO 
. . 

THE STATE OF'WEST BENGAL 

At the instance of green revolution in. India we· experienced a 

significant increase in the output o{ the foodgrains through creating 

a _large market of the High Response Varieties (HRVs) respons.ive 

only to high doses of ·chemical fertilizers and pesticides. But 

experience shows that even if there is significant rise in yields . 

initially, the yields tend to stagnate or rise at a much lower rate and 

even destabilized450 because-

(i) the chemical fertilizers do· not add to the fertility of 

the ·soil ·but acts as stimulants or drugs so that the 

land yields up it's fertility- resulting in immediate 

bumper crops, but in finally" cause the exhaustion of 
. . ' 

the land. They also destroy a host of earthworms 

essential to maintain the fertility of the soil; 

(ii) soils under the intensive _monoculture tend to lose 

organic matter tend to lose organic matter and their. 

ability to retain moisture for which it becomes more 

susceptible to erosion which ultimately leads _to lose 

of the fertility and productivity; . 

(iii) A very· small part of· the pesticides applied on ·the 

field (less than 0.1 %) actually reaches on the target 

organism while the r~st c~uses poisonin~ of land 

water and other other plants and animals. 

449 http://www.organicconsumers.org/monlinkhtml, visited on 25th Macch, 2007. 
450 Bharat Dogra, Indigenous Seeds, The Sunday Statesman: 25th October, 2009 at pg. 
07. 
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(iv) Again, due to green revolution, while a narrow 

genetic base is encouraged for further upliftment, the 

treasure of. huge local varieties are proving 

invaluable for our farmers as the pest and disease . 

susceptible varieties are allowed to be spread. The 

indigenous seeds being neglected, is supposed to 

cause serious impact on the farmers in future if such 

HYVs are destabilized and if their production is go 

down. 

At this, the initiative of a volun~ary organization· namely, 

the Basudha Voluntary Research Foundation operating fn the 

remote areas of Bankura is working for the revival of a number of 

paddy varieties which went ·out of sigJit few decades back. 451 

SUPPORT PRICE FOR SEED 

Today, seed sector has been corporatised. A number of corporate 

bodies are working in this line. Earlier, the farmers used· to 

dominate the sector. They used to collect, preserve the seeds for 

the next cultivation after the harvest is over. Now, with the entry of 

the big corporate bodies, the farmers are losing control ·over this 

sector. These corporate bodies are consolidating their presence into · 

this sector gradually. They are sensitising their seeds to a particular 

· manures and pesticides. Thus, by this way, they are entering into . 

these sectors in adqition to their main line of business. In this way . 

the government is also supporting them by imposing support price 

by fixing higher price even for ~he certified seeds452 which is a 

violation of the farmer's right to seed by affecting the easy access 
. . 

of seeds. This is a vjolation of farmer's right over seed at the 

instance of corporatisation. Support price for seed may have 

451 Kanchan Siddiqui, Reported in The Statesman: 5th Nov, 2009 at pg. 14. · 
452 This type of seed is produced by all farmers and iti all regions. 
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entitled the farmers with to receive money for seed they ·preserved 

but at the same time it is making the cost of agriculture dearer for 

the poor farmers. The government, on allowing the corporate bodies 

into the seed sector, has welcomed the encroachment of farmer's 

right on seed in a number of ways. The last edition to this is the 

support price. This is an initiative undertaken following the WTO as 

well as important to prevent the monopoly of the farmers. 

Support price an·d the Monopolies and Restrictive Trade 

Practice Ac.t, 1969: .:;. The Act was passed in 1969 and is designed 

to ensure that the operation of the economic system doesn't result 

in the economic concentration of economic power to the common 

detriment and to ·prohibit such monopolistic and restrictive trade 

practices as are prejudicial to public interest.' The very objective of 

this Act are- ,.. 
' 

a. Prevention of concentration of economic power to common 
. ' 

detriment; 

b. Control of monopolies; 

c. Prohibition and control of monopolistic, restrictive and unfair · 

trade practices. 

Under the Act, the Central Government shall establish, a 

Commission to be known as the Monopolies and ·Restrictive Trade 

· Practices Commiss.ion.453 The Central Government may appoint a 

Director General of Investigation and Registration, for making 

investigation for the purposes of. this Act. 4~4 Again if, as a. result of 

the monopolistic[Section 2(i)] or restrictive [Section 2(o)], or- unfair 

[Section 36(a)] trade practice, carried on by any undertaking or any 

person, loss or, damage is caused to th.e- Central Government, or 
. . . 

any ·Government or any trader or class of traders or any consumer,. 

·such Gdvernment or, as the case may be, trader or class of traders 

or consumer may, ·without prejudice to the right of such 

453 Section 5, the Monopolies and Restrictive Trade Practices Act, 1969. 
454 Section 8(1), the Monopolies and Restrictive Trade Practices Act, 1969. 
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.. 

Government, trader or class of traders or consumer to institute ·a 

suit for the recovery of any compensation for the loss or damage so 

caused, make an application to the Commission for an order for the 

recovery from that undertaking or owner thereof or, ·as. the case 

may be, from such person, of such amount as the Commission may 

determine, as compensation for the loss ~r damage so caused.455 

Thus, if the support price is not giv.en by·the state, the way that is 

open is the subsidizing the corporate bodies from the government 

exchequer i.e. the money paid by the tax payers as a means of 

compensation under the Act. In this regard we may take example of 

France where Agricultural subsidies have also been used to reinforce · 

the monopoly that seed companies enjoy. In France, for example, 

subsidies paid to encourage farmers to grow durum wheat are only 

available for those buying certified seeds. On the other hand in 

Italy, where the terroirs and local growing conditions are just as 

important the certified variety, subsidies .are given for all durum 
·-

wheat varieties grown. However, the European Commission is trying 

to get Italy into line.456 Again, under Section 14 of the Act, if any 

practice substantially falls within monopolistic, restrictive, or unfair, 

trade practice, relating to the production, · storage, supply 

distribution or control of goods of any description or the provision of. 

any services and any party to such practice does not carry on 

business in India, an order may be made under this Act with respect 

to that part of the practices which is carried on in India. 

Monopolistic trade practice is deemed to be prejudicial to _the public 

interesf!+57 except in cases· where (a) such trade practice is 

expressly authorised by any enactment for the time being in force, 
. . 

455 Section 12(B), the Monopolies and Restrictive Trade Practices Act, 1969. 

456 Guy Kastler, Seed Laws in Eur~e: Locking Farmers out: 
http://www.grain.org/seedling/?id=343, visited on 4 ·May' 2009 at 2:00pm 

457 Section 38 the Monopolies and Restrictive Trade Practices Act, 1969. 
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or (b) the Central Government, being satisfied that any such trade 

Practice is necessary- (i) to meet the requirements of the defen~e of 

India or any Part thereof, or for the security of the State; or (ii) to· 

ensure the maintenance of supply of goods and services essential to 

·the community; or (iii) to give effect to the terms of any agreement 

to which the Central Government· is a party, by. a written order, 

Permits the owner of any undertaking to carry.on to any such trade 

Practice.458 Failure· to comply with the requirements under the Act 

will lead to the imposition of punishments under Chapter VIII 

(Sections 46- 53) of the Act. The Monopolies and Restrictive Trade 

Practices Act, 1969 however has been repealed ·and the Monopolies 

and Restrictive Trade Practices Commission established under sub

section (1) of section 5 of the said Act (hereinafter referred to as 

the repealed Act) shall stand dissolved as per Section 62 . of the · 

Competition Law, 2002. 

Support Price and The Competition Law, 2002: . - The 

Corporates are further backed by the Competition Law, 2002. Under 

Section 3 of the Act no enterprise or association of enterprises or 
•, 

person or association of persons shall enter into any agreement in 

respect of production, supply, distribution, storage, acquisition or 

control of goods or provision of services, which causes or is likely to 

cause an appreciable adverse effect on competition within India. 

This provision is affecting the farmers by restricting th.eir varieties 

at a· lesser price. To check this, the gove.rriment is putting support 

price for seed so that. no farmer .sale his own varieties at a lesser 

price. Apparently it may be looked that the farmers are· benefited 

for support price on seed, but ultimately it. is increasing the· cost of 

agricultural production in the country and ori the other hand the 

corporate seeds are sold at a price as they fix with no much 

difference with the traditional ones. In this way, the corporate seed 

458 Section 32, the Monopolies and Restrictive Trade Practices Act, 1969. 
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" 

producers again controlling the price of the seeds even if the Act 

clarifies that no enterprise shall abuse its dominant position.459 The 

Central Government may, by notification, appoint, there shall be 

established, fc;>r the purposes of this Act, a Commission to be called 

ttie "Competition Commission of India"460 with the duty to eliminate 

practices having adverse effect on competition, promote and sustain 
' . 

competition, protect the interests of consumers and ensure freedom 

of trade carried on by other participants, in markets in India except 

in cases where there is any memorandum or arrangement with the 

prior approval of the Central Government, with any agency of any 

foreign country (Sectio'n 18). Again, under Section 16(1) of the Act, 

the Central Government may appoint a Director General for the 

purposes of assisting the Commission i.!l· conducting inquiry into 

contravention of any of the provisions of this Act. Section 32 of the 

A~t prohibits Acts taking place outside India but having an effect on 

competition in India. The Act prescribes. penalties under Sections 

41- 48 if any person violates any direction issued or contravenes, . 

without any reasonable ground, any decision or order of the 

Commission issued under sections 27, 28, 31, 32 and 33 .or any 

condition or restriction subject to which any approval, sanction, 

direction or exemption. in relation to any matter has been accorded, 

given, made or granted under this Act or fails to pay the penalty 

imposed under this Act. Again, the C~ntral Government may 

supersede the decision of the Commission· u/ Sec 52 of the Act. 

MICRO- FINANCE FOR SEED GROWTH 
·-

Today, the picture of agriculture has been· changed a lot. Earlier the. 

farmers had not been spending a pie for seed; they used to utilise· 

the dung of their cattle in farming ·in place of today's chemical 

fertilisers; machines replaced men. Thus, in a word, the ·cost of 

459 Section 4(1), the Competition Law, 2002. 
460 Section 7(1), the Competition Law, 2002. 
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agricultural production has been increased exorbitantly. The price of 

seeds especially the HYV and the breeder's (GM ·seeds) has been 

increased in times in last few years. At this, many bankers h·ave 

become cynical about lending to poor people because of the low 

repayments of government- subsidised Joa~s while, the first step for 

the poor people on the path out of the poverty cycle is social and 

economic security. The agriculturists more specifically, th~ small 

and marginal farmers are poor and they are mostly deprived of 

getting loans from such banks. Here, there is the significance of 

micro- finance461 as the farming community, mostly in India, are 

struggling due to the paucity of funds. 

NABARD, being· associated with the rural development 

and more specifically, with the agricultural sector provides policy 

support. for various farm sector initiatives aimed at accelerating 

ground level credit flow by rural credit agencies for various farm 

related activities under investment credit with a view to increasing 

461 To most, microfinance means providing very poor families with very small loans 
(microcredit) to help them engage in productive activities or grow their tiny 
businesses. Over time, microfinance has come to include a broader range of services 
(credit, savings, insurance, etc.) as we have come to realize that the poor and the very. 
poor who lack access to traditional formal financial institutions require a variety of . 
financial products. Microfinance refers to loans, savings, insurance, transfer services 
and other financial products targeted at low-income clients. Microcredit refers to a 
sman loan to a client made by a bank or other institution. Microcredit can be offered, 
often without collateral, to an individual or through group lending. The concept of 
Micro- finance emerged in the year 1976 in Bangladesh when the Gramin Bank was 
introduced which is the brain- child of Md. Y ounus In India, the refl~ction of the 
concept of Micro- finance ·can be partially noticed with the introduction of the 
Integrated Rural Development Programme in 1982. But the programme could not 
achieve the desired result. However, in early 90's with the wave of economic 
liberalisation, many banks, financial institutions other than banks, Micro Financial 
Institutions (MFis) and a great number of Non- Government Organisations (NGOs) 
expressed interests into this s·ector. Another important milestone was the special 
drives taken by the NABARD (National Bank for Agriculture and Rural 
Development, India) through the various pilot projects in assocjation of the Selfl:Ielp 
Groups (SHGs). Again, under the Eighth and Ninth Five Year Plans, the government 
initiated the National Policy of giving loans in agriculture and its' related sectors. The 
Micro- finance programmes are linked up with the Self Help Groups (SHGs); Non- · 
Government Organisations (NGOs); Micro Credit Institutions (MCis); and Micro 
Financial Institutions (MFis). 
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agricultural production and productivity . and for other related 

initiatives. In West Bengal, since last few ·years, in the districts of 

the state a large number of SHGs462
. are forming with the help of the 

NABARD and some other financial organisations. As per the report 

of the State Institute of Panchayat and Rural Developme~t (SIPRD) 

here, in West Bengal, nearly 3,50,000 SHGs are worki.ng among 

which 1.50 lakh of SHGs are linked with the NABARD while, 1.66 

lakh groups are associated with the Swarnajayanti Gram Swarojgar 

Yojna (SGSY).463 Looking at this, on 20th March, 2007 the Micro

finance Sector (Development and Con.trol) Bill, 2007 has been 

·presented in the Loksabha to develop and control the MFOs 

(Societies, Co- operatives. and various financial organisations). 

NABARD has been empowered to control the Micro- finance i.e. 

small credit (normally upto Rs. 50,000/- but upto Rs. 1.5 lakh in 

cC;lse of house loans), life insurance, general insurance and pension 

under the bill. Interest.ingly; the bill has not fixed the upper limit of 

interest. There are certain shortcomings in the bill. Th.e definition of 

MFOs is not very dear. Again, due to the lack of proper mechanism, 

90% of the loans of the· country's largest MFOs have been left 

unpaid. 

462 A small group (15 to 20 members), voluntarily forined and related by' affinity for 
specific purpose, it is a group whose members use savings, credit and social 
involvement as instruments of empowerment. Generally, the SHGs are involved in 
Thrift and credit · activities; Participatory monitoring of the groups; 
Gi-oup level poverty reduction plans. There are a good number of advantages of 
financing through SHGs. Firstly, economically poor·individual gains strength as part 
of a group. Secondly, financing through SHGs reduces transaction costs for both 
lenders and borrowers. While lenders have to handle only a single SHG account 
instead of a large number of small-sized individual accounts, borrowers as part of a 
SHG cut down expenses on travel (to & from the branch and other places) for 
completing paper work and on the loss of workdays in canvassing for loans. · 

· 
463 Bhaba Roy, Y ojna (B~mgali) January, 2008 at pg. 31. 
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LAWS RELATING TO SEED 

Since the beginning of agriculture, the selection and 

· reproduction of seeds,· as well as the conservation and renewing of 

agricultural biodiversity, have never left farmers' fields. Of course, 

farmers' work with seeds has beeninfluenced by many things such 

as local culture, traditional medicinal systems, religion and the birth 

of modern science, but these never took varietal development away 

from agricultural production.464 The breeding and production of 

seeds as a profession started in Europe and then in the US towards 

the end of the 19 the century, first within specialised farms, and 

then among specialised companies. This was the beginning of the 

separation of seed production from farming. The concept of 

corporate control of seed is of alien origin and a few decades ago 

the process started in .~he USA in 1930s through the recognition of 
. -

the same under it's patent laws. Later on. the same started being 

recognised UJ')der the domestic legislations in various countries .in 

Europe. But problem started when the MNCs started dominating the 

field and finally the globalisation of trade and commerce s~arted 
. --

giving the international character to intellectual property. At this 

end, the various international conventions play a very significi3nt 

role. 

INTERNATIONAL SCENARIO: - In the sector, the international 

conventions which led a paradigm shift are on the way of 

discussion-

1. The UPOV Conventions and the impacts thereof: - The 

UPOV agreement signed in the year 1961 gave strength and vigour 

464 Guy Kastler, Seed Laws in Europe: locking farmers out; 
http://www. grain. org/seedling/?id=343 
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to the global seeds men initially under the leadership of Germany, 

Hungary, Italy Netherlands, Austria, UK etc. Who had already 
•, 

introduced the system of private monopolization of plants and seeds 

business through legislation not only from their own countries but 

also from the other countries as well. The UPOV gave strength and 

vigour to .the global seeds men or' breeders to exploit the genetic 

resources not only from their countries but also from· all available 

sources in the world. This convention interalia mandates the 

member countries to provide protection of seeds for commercial 

marketing.465 This led to the shifting of seed companies .from the 

production of seeds of fruit plants and ornamentals to that of 

agricultural 'seeds. With this the MNCs started their journey towards 

getting control over the genetic resources through collecting genes 

worldwide and creating th.e gene ba.nks with the direct help of · 

several world bodies like CIAR (Internationa_l Agricultural Research 

Centre), IRRI(International Rice . Research Institute}, 

ICARDA(International Centre for Agricultural Research on Dry 

Areas}, CIAT(In.ternational Centre for Tropical Agriculture), 

CIP(International Potato Centre)etc. and after channelising the 

same through the. research process resulting a new variety and 

getting it in patented form sell back the same with exorbitant price. 

In this pr~cess many a time it so happens that the gene supplying 
·-

country is not paid and even they are not excused from. pricing and 

even they many a time don't pay a single pie as royalty for the 

same to the perso'ns involved in the process. Again the UPOV 

Convention had been constantly revising to tighten the IPR 

protection over biodiversity. 

One of the notable· incident to this dimension is the 

amendment took place in 1991which omitted the exemption clause 

in the original convention on Farmers' Rights to reuse the seeds.466 

465 Art. 14 ofthe 1961 Convention. 
466 Art. 14, Art.14.5(c) and Art.l5.2 ofthe Amended UPOV Convention 
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As such, the activities ·of the MNCs and the bodies engaged in the 

process of collecting and developing ·the genetic variations 

worldwide are encroaching into the areas .of the enjoyment of some 

of the traditional rights enjoyed by some communities. As far as the 

record is concerned the developing nations possess the genetic 

basket of the world and hence this system affecting gravely to the 

third world countries. Article 14(5) of UPOV 1991 considers the . 

'researchers exemption', a compulsory exemption467 where the 

right of the PBRs extends to even EDVs bred from the protected · 

variety .~hus bringing PBRs closer to a patent protection. Again, 
. . 

under Article 14(5J(c )of UPOV 1991 provides a non-exhaustive list 

of examples- of acts that may result in the essential derivation, 

including the seleQ:ion of a natural or induced mutant,. or of a 

somaclonal variant, the selection of a variant individual from plants 

of an initial variety, back-crossing or transformation by genetic 

engineering. This indicates that all acts of .breeding, from the most 

conventional to those involv.ing use of modern techniques, would be 

taken into consideration while determining whether or not a new 

variety is "essentially derived".468 Under UPOV 1991, the farmers 

right in the nature of an optional exemption, that each "Contracting 

Party may, within the reasonable limits and subject to .the 

safeguarding of the legitimate interests of the breeder, restrict the 

breeders' right in relation to any variety in order to permit farmers 

to use for propagating purposes, on their .own holdings, the product 

of the harvest which they have obtained by planting on their own 

holdings, the protected variety ... ".469 

This is in sharp contrast to the earlier system under which 

farmers were allowed to re-use protected material without paying . 

any royalty to commercial breeders. The new provisions allow 

467 Art. 15(1)(iii) ofUPOV 1991 
468 See Supra note 5 at p 16 
469 Art. 15(2), UPOV 1978 . 
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farmers to re-use protected material only if the "legitimate interests 

of the breeder" are taken care of - the "legitimate interests" being 

the royalty that the breeder should be paid and this meant 

"downgrading of the farmers privilege" and that too this is· an 

optional and not a compulsory exemption like the breeders 

exemption.470 

2. The Biodiversity Convention: - The Convention on Biodiversity 

(CBD) in 1992 has somehow advanced the IPR regime in 

biodiversity protection. This Convention under Art.B (j). imposes an 

obligation on the 'contracting parties to respect, preserve and 

maintain the knowledge, innovations, and practices of indigenous· 

and local communiti~s embodying traditional lifestyles for the 

purpose of conservation and the sustainable use of biodiversity. It 

again mandates prior permission of the holders of the traditional 

knowledge system for the wider application and also entails showing 

of benefits. This provision may be read as the recognition of the 

patent like IPR protection over the existin.g· knowledge systems and 

warrant for their protection. 

3~ The TRIPS Agreement and The Impacts Thereof: - With the 

emergence of the WTO in 90's a new era in the field of international 

trade has began. The TRIPs agreement as suggested under the. 

WTO is aimed at to internationalise the patent which conceptually 

made its emergence in ·the Paris Convention. Art. 27 of the TRIPs 

agreement requires that the Patents be made available for both 

processes and products in all fields of technology. This Includes bio

technology as well. Under Art. 27(3) (b) the WTO member countries 

had been made empowered to exclude f~om patentability "Plants 

and Animals other than micro-organisms· and essentially biological 

processes for the production of plants or animals other than non

biological processes" so long as members provide. for the protection 

470 See supra note 5 at pg: 17 
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of life forms, "either by patents or by any effective sui generis 

system or by any combination thereof." · Again· three universally 

recognised criteria of patentability namely, novelty, non

obviousness, and industrial application of utility has been 

incorporated into TRIPs under Art.27.1 which is made applicable to 

all inventions including biotechnological inventions. Moreover the 

term for the protection of patentability has been increased to 

twenty years. 

The term ·'effective' applies in terms of enforcement and . 

protection. This formulation argues ·that a sui generis system ·needs 

to. allow effective action against any act of infringement, as required 

by the relevant articles of the TRIPS Agreement. This criterion can 

only be met if protection is extended to include all the stakeholders . 

involved in plant breeding in various countries, i.e. formal plant 

breeders -the focus of UPOV -and traditional farmers who continue 

to play a significant role in the development of agriculture across 

countries." Most developing countries have steered clea·r of granting 

patents471 for plant varieties anc~ have instead opted for a system 

that provides plant breeders rights472
. and farmer's rights while, the 

·~ - . . 

WIPO and the developed nation's. bloc ·are trying hard to push 

through the proposal that UPOV 1991 is the 'effective sui generis' 

system under TRIPs. 

SEEDS AND FARMERS: INTERNATIONAL SCENARIO 

P-osition in USA: - The emergence of seed industry in the United 

States gives a pointer to the need for protection. The early settlers 

471 US had granted patents under the Plant Patents Act, 1930 and the Plant Variety 
Protection Act, 1970 and thereafter in 1985 in the Ex parte Hibberd case the Board of 
Patent appeals and Interferences allowed a com plant with an abnormally high level 
of amino acid to get a utility patent protection. . 
472 Plant breeders rights were originally envisage4 as an alternative to patent 
protection because of the obvious resistance to patenting plants or 'life' however this 
distinction is now eliminated by UPOV 1991 which allows both patent and PBR 
protection on plant varieties. 
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in the US used to· bring the seeds from Europe under the mistaken 

notion that they will sustain them. Since the seeds were not suited 

to the environment, the crops failed. Afterwards, the production of 

seeds was largely in the domain of the wealthy landowners who 

used to import seeds which were not available to the common 

farmers. However, since 1819 the seeds· became widely available. 

Later on, the seed programme was succeeded by the .United States · 

Department of Agriculture (USDA) whose primary purposes were 

the procurement, propagation and the distribution of new and 

valuable plant varieties. However, there was not much improvement 

in the seed industry during the period as there was no much legal 

protection. Private seed breeding was not rampant for lack of 

necessary incentives. Presently, the US has three systems under 

which new varieties are protected Which are-

1. The Plant Patent Act, 1930 (as amended in 1954) protects 

asexually reproduced varieties473
• 

2. Utility Patents granted under the Patent Statute of 1952. 

3. The Plant Variety Protection Act of 1970 (as amended) 

protects sexually reproduced varieties. 

Presently the Plant Patent Act is a sub- chapter of the 

General Patent Act. "~:he relevant important features of these Acts 

are as under-

• The Plant Patent Act, 1930 extends protection to the breeders 

of asexually reproduced plants.474 

473 Asexually reproduced plants are reproduced from a single parent, through 
processes such as grafting, budding, cutting, rooting and layering. Asexual . 
reproduction may occur ·naturally, or as J?aft of human plant breeding. Asexuallly 
reproduced plant is genetically identical to its parent plant. 
474 Whoever invents or discovers and asexually reproduces any distinct and new 
variety of plant, including cultivated sports, mutanta, hybrids, and newly found 
seedlings, other than a tuber propagated plant or plant found in an uncultivated state, 
may obtain a patent therefore, subject to the conditions and requirements of this title. 
(Section 161) · · 
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• Section 163 of the Act gives the exclusive right to propagate 

the plant by asexual reproduction. 

• The conditions for obtaining Plant Patent include novelty, non

obviousness47s and distinctiveness (habit, colour of flower, 

flavour, productivity etc) rather than usefulness. The Act of 

1930 also emphasises that each case. must be decided on its 

own particular facts in determinin·g whether, in fact, the 

description in the printed publication is adequate to put the 

public in possession of the invention and thus bar patentability 

of a plant under the conditions stated in Section l02(b). 

• The Plant Patent Amendment Act, 1998 prevents· the foreign 

growers from acquiring a plant in the US and to grow the plant 

and then sell its fruits or flowers in the US without paying any 

royalty. 

• Again, under the PVP Act, 1970 clarifies that no reasons other 

than commercialization of the variety shall render the variety a 

matter of common knowledge. 

• The Act provides utility patent even on plant verities any 

person inventing, discovering any new and useful process, 

machine, manufacture,. or composition or matter, ·or any new 

. and any useful i.mprovements thereof, may obtain a patent.476 

• The 1970 Plant variety Protection Act allows a farmer to save 

seed for their own planting needs and also to sell it to a 

neighbour. This applies to all varieties protected prior to 4th 

April, 1995. However, the amended Act prohibits the sale of 

any farmer saved seed without prior permission of the variety 

owner. It also extends protection to tuber reproduced plants; 

varieties essentially derived ·from· variety, and harvested 

material of the variety. 

475 It requires actual inventiveness of the invention at the time the invention is made .. 
(35 USC, Section 103). . 
476 35 USC, Section 101. 
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Position in Europe: - In Europe, the comme·rcial seed supply 

system is highly organised and controlled. European law on seed· 

marketing has evolved over the years to ensure that only uniform 

seeds for industrial farming can be sold on .the market, condemning 

farmers' seeds and traditional varfeties to the black market if not 

complete illegality. Together with strong intellectual property rules 

· and the production of hybrids, European seed laws lock farmers out 

of the seed system. In Europe, three sources of law gov~rn the 

protection of plant varieties. They are the European Patent 

Convention477
, Plant Variety Protection Certificates and the 

Biotechnology Directive478
• The relevant important features of these 

are as under-

• The product of nature doctrine is recognised under the 

European Patent Convention which provides that discoveries 

shall not be regarded as inventions for the purpose of 

patentability479 and more over in Article 53(b) of the EPC 

plant varieties480 were excluded even if the Strasbourg Patent 

Convention allows the same under ~rticle 2(b). However, 

under the EPO Guidelines if a substance is found in nature can 

be shown to produce a technical effect, it may be 

477 The European Patent Convention is the result of the political initiative for a· 
centralised system for the grant of patent. European states agreed in 1963 to a 
convention on the Unification of Certain Points of Substantive Law on Patents for 
Inventions. This convention laid the path of European Patent Convention which was 
signed at Munich on 5th October, 1973 with the object of strengthening co- operation 
between the States of Europe in respect of the protection of inventions. The EPC 
establishes· a single patent granting authority, the European Patent Office (EPO). The 
EPC doesn't displace individual national patent regimes, but exists alongside with 
them as an alternative route to obtain intellectual property protection. 
478 Directive 98/44. Netherlands voted against this Biotech Directive as they opposed 
the genetic manipulation of animals and plants. 
479 EPC Art. 52(2). . 
480Defined in the Rule 23(b)(4) of the Guidelines of the European Patent Office. 
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patentable.481 Again, if the invention concerns plants and 

animals and if the technical feasibility of the invention is not 

confined to a particular plant ·or anfmal variety, the invention 

is patentable.482 

• The European patents is not be . granted in . respect of 

possesses for modifying the genetic identity of animals which 

are likely to "cause them suffering without any substantial · 

medical benefit to man or a~imal, and also animals resulting 

from such processes.483 

• The Biotech Directive defines a biological material as "any 

material containing genetic information and capable of 

reproducing itself or being reproduced in a biological 

system."484 Again the directive provjdes that plant and animal 

varieties are not themselves subject to patent protection. But 

invented plants and animals are patentable provided that the 

application of the invention is not confined to a particular 

plant or animal variety and no such variety is claimed.485
·. 

Again, essentially biological processes for the production of 

plants and animals are not patentable. However, this 

provision is not' affect the patentability of inventions which 

concern a microbiological or other technical process or a 

product obtained by means of such process. 486 

• The Biotech Directive provides that. no one is entitled to a 

p~tent to a process for the production of plants and animals 

consisting entirely of natural phenomena such as cross 

fertilisation or selection .. It also. provides· that patent 

protection extends to biological material produced through 

481 Part C, Chapter 4, Para 2.3 as revised in July, 199.2. 
482 EPO Guidelines, Part C, Chapter 4, Para 2a.2 
483 Rule 23d(d) EPC. . 
484 Directive 98/44, Article 2(l)(a). 
485 Directive 98/44, Article 4(1) and 4(2). 
486 Directive 98/44, Article 4(l)(b). 
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propagation or multiplication of patented material or using 

patented process of production.487 

• The Biotech Directive recognises the rights of farmers to keep 

the seeds and plants grown using certain listed plants, even if 

patented, and use those seeds on farmer's land.488 

• Rule 23(c)489 acknowledges the patentability of transgenic 

plants. 

• Certain countries grant protection to old, but advantageous 

varieties that do not meet the conditions of novelty. The EC 

Regulation on. Community Plant Variety Rights490 has defined·. 

variety in general which includes both protectable and non-

. protectable varieties.491 Even a single plant cell, if capable of . . . 

producing entire plant, grouping of such plant is considered as 

a variety. Under the regulation, the varieties of all botanical 

genera and species including hybrids between genera or 

species are protectable.492 

• As a result of GM crops, Europe adopted a directiVe on 

patenting plants ·and animals493
• Protection has been provided 

with a patent on genetic information (a gene plus a function) 

which includes all bioiogical derivatives from its reproduction 

and multiplication. However, a variety already covered by a 

487 Ibid. Article 8. 
4
·
88 Ibid. Article 11 (I). 

489 Regulations to European Patent Office. . 
49° Community Plant variety rights within the EC are administered by the Community 
Plant Variety Office (CPVO) in Angers, France. . . 
491 Council Regulation (EC) No. 2100/94 on Community Plant Variety Rights, Art. 
5(2). According to the Article 5(2), a variety, i.e. a plant grouping within a single 
botanical taxon of the lowest rank, is essentially characterised by two conditionS, viz. 
firstly, by at least one distintinguishable expression of a genotype characteristic 
(distinctness) andsecondly, by its suitability for being propagated unchanged, as a 

·result of which the variety can be considered as a unit (stability). 
492 Council Regulation (EC) No. 2100/94 on Community Plant Variety Rights, Art .. 
5~1). . . 
49 98/44/EC -the legal protection of biotechnological inventions. 
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PBR cannot be patented, though a variety which includes a 

patented gene can be protected with a PBR. 

• Article 13· of· the Regulation on Community Plant variety 

Rights sets out the rights of the holder of a Community Plant 

Variety. Authorisation of the holder of a community plant 

variety right is required in the case of variety constituents or 

harvested material of the protected variety for: 

a. production or reproducti.on (multiplication); 

b. conditioning for the purpose of propagation;· 

c. offering for sale; 

d. selling or other marketing; 

e. exporting from the Community; 

f. importing from the Community; 

g. stocking for the above- said purposes. 

• The· R~gulation authorises a farmer to use for propagating 

purposes in the field ·On their own holding the product of ·the 

.harvest which the have obtained by planting on their holding, 

propagating material of a variety other than a hybrid or 

synthetic variety.494 Again certain ·acts done in respect of a 

variety protected by the community plant variety right shall 

not be considered as an infring_ing act. The include~ 

a. the acts done privately· and for non- commercial purposes; 

b. acts done for experimental purposes; 

c. acts done for the purpose of breeding or discovering or 

developing other varieties; 

d. acts whose prohibition would violate public morality, public 

policy or public security, the protection of health and life of 

humans, animals or plants, protection of the environment, 

494 Council Regulation (EC) No. 2100/94 011. Community Plant Variety Rights, Art. 
14. 
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protection of industrial or commercial property, or the 

safeguarding of competition of trade or agricultural 

·- production; 

e. Acts whose prohibition would violate the agricultural 

exemption and also the compulsory exploitation right. 

SEEDS AND FARMERS- INDIAN SCENARIO 

The seed and farmer relationship in India is a unique one. Here, the 

farmers enjoy some more privileges on point of producing and using 

seeds. In 1963, the National Seed Corporation was set up by the 

Government of India. Here, in India, the seeds are given protection 

under the sui generis system while in many countries like the USA, 

UK etc. the patent protection is available on seed~ In India, the 

private capital, including that of foreign seed companies, began to 

flow in even as mushrooming of several small Indian seed 

companies happened since the late 1980s. As the seed production . 

and supply chain lengthened in terms of distance as well as number 

of players in the chain, the need for regulating the seed trade 

became more urgent and ·important. In this context, the existing 

Seed Act 1966 as well as the Seeds Control Order 1983 were found 

· to be inadequate in regulating seed trade and ensuring provision of 

high quality seed. However, the seed industry itself has grown 

rapidly and changed its profile subs.tantially after the articulation of 

the New Policy on Seed Development in 1988 and the National 

Seeds Policy of 2002. 

Policies: - To understand the full implications of what lies ahead for . 

Indian farmers in terms of their seed resources, it is necessary to 

study the policies regarding seed. Any new policy and legislation 

should first and foremost try and uphold the rights of farmers over 

Seed in terms of its ownership as well as its Lise and management. 

Such policies and legislation should also uphold the central and 
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special role that women have always had when it comes to· seeds. 

The seed sector, in India has been governed by the following 

policies. 

Legislations: Legislations which have ·been enacted in recent 
I • ' 

times only work within an IPR framework to the advantage of seed 

companies, including the PVPFR Act.495 Farmers' rights are 'more 

and more defined only in terms of residual rights, after rights to 

seed corporations are ensured. However, seeds in Indian agriculture 

are governed by nearly thirty legislations -the Seeds Act 1966; the· 

Essential Commodities Act, 1955; the Biological Diversity Act, 2002; 

Plant Varieties Protection and Farmers' Rights Act, 2001; Patents 

, Amendment Act, . 2005; Environment Protection Act, 1986; 

Consumer Protection Act, 1986; Geographical Indication· of Goods 

Act, 1999; The Plants, Fruits and Seeds (~egulation of Import into 

India) Order, 1989 and so on. However, the most important 

legislations are on the way of brief discussion-

L The Seeds Act, 1966: - The Seeds A~t, 196.6 is an important 

Act to regulate the seed sector in India. According to the Act, 

· seed496 means, any of the following classes of seeds used for · 

sowing or planting- (i) seeds of food crops including edible oil seeds 

495 In AP, just in the span (Jf three months last year (2004), spurious ·seeds worth 
nearly seven crores of rupees were seized during raids all over the state. Further, the 
existing Seeds Act deals only with notified varieties and there are many varieties 
which are not notified but which get traded. Certific~tion is also voluntary and not 
mandatory. There are no adequate deterrents in the Law for offenders.- the punitive 
clauses are very weak compared to the tremendous potential that exists to make quick 
money at the expense of farmers. There are also no compensatory mechanisms 
provided for farmers in case of failure of seed. Again, given these shortcomings, 
Maharashtra and Andhra Pradesh wanted to enact their own legislations to regulate 
the seed industry at the state level.· However; the Central Government did not give a 
clearance for this, citing that a new seeds legislation was on the anvil at the central . 
level. This is the genesis of the current national bill. 

496 Section 2(11) ofthe Seeds Act, 1966. 
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and seeds of fruits and vegetables; (ii) cotton seeds; (iii) seeds of · 

cattle fodder;; (iv) jute seeds and includes seedlings, and tubers, 

bulbs, rhizomes, roots, cuttings, all types, all, types of grafts and 

other vegetatively propagated material, of food crops or cattle 

fodder. Section 2(9) of the Act deals with the notified kind497 or 

variety498 in relation to any seed which means, any kind or variety 

notified under section 5. The Act recognises the followin·g rights of 

the farmers-

• Registration of seed varieties: -. The Central Government after 

consultation with the Central Seed Committee, by notification in the 

Official Gazette, declare such kind or ,variety to be. a notified kind or 

variety under the Act. (Section 5) 

• Maintenance and regulation of quality of the seeds:-_The Act for· 

the regulation or sale of seeds of notified kinds of varieties 

mandates that, no person shall, be.allowed to carry on the business 

of selling, keeping for sale, offering to sell, bartering or otherwise 

supplying any seed of notified kind or variety, unless- (a) such seed 

is identifiable as its kind or variety; (b) such seed conforms to the 

minimum limits of germination and purity as required under clause 

(a) of Section 6 (Section 7). · Again, the respective · State 

Governments may under Sections 12 & 13 of the Act appoint Seed 

analysts and Seed Inspectors and define the areas within which he 

shall exercise the jurisdiction. . 

Under the Act, any person selling, keeping for sale, offering to sell, 

bartering otherwise supplyi"ng any seed of notified kind or variety 

may, apply to the certification agency for the grant of a certificate 

for the purpose if he desires to have such seed certified by the 

certification agency. [Section 9(1)] Again, Section 10 deals with the 

497 Kind means, one or more related species or sub- species of crop plants each 
individually or collectively known by one common name such as cabbage, maize, 
£addy, and wheat. (Section 2(8); the Seeds Act, 1966 ) 

98 Variety means a sub- division of a kind identifiable by growth, yield, plant, fruit, 
seed or other characteristic. (Section·2(16); the Seeds Act, 1966.) 
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·-
power of revocation of certificate. Again, the Act under s~ction 17 

may impose restrictions on the export· and import of seeds of 

notified kinds or varieties. The Act under Section 17 may impose 

restrictions on the export and import of .seeds of notified kinds or 

varieties. Section 19 makes the Act deterrent. Under this Section if. 
' 

any person- (a) contravenes any provision of this· Act or any rule · 

·made there under; or (b) prevents a Seed Inspector from taking 

sample under this Act, or (c) prevents a Seed Inspector from 

exercising any other power conferred on him by or under this Act, 

he shall, on conviction~ be punishable- (i) for the first offence with 

fine which may extend to five hundred rupees, and (ii) in the event 

of such person having been previously_ convicted of an offence 

under this section, with imprisonment for a term which may extend 

to six months, or with fine which may extend one thousand rupees, 

or with both. Again, section 21 is dealing with the offences by the 

companies. Under Section 21, it states that where an offence under. 

this Act has been committed by a company499 and it is proved that . 

the offence has been committed with the consent or conniv~nce of, 

or is attributable to any neglect on the part of, any director, 

manager, secretary or other officer of the company,. then ·the 

company as well as such director, manager, secretary or other 

officer shall also be held guilty of that offef]ce and shall be deemed 

to be guilty of that offence and shall be liable to be proceeded 

against and punished accordingly. 

Thus, if we go by the very Act of 1966, the Act presently suffer.ing 

from the grounds like the Act doesn/t cover the GM seeds. Again,. 

unfortunately, the term purity has not been defined anywhere under. 

the Act. Now a . day it is seen sometimes that after the seed has. 

been germinated, grown properly,. but doesn/t yield the crops, in 

such a situation due the defect in the seed no· yield takes place the 

499 Company means any body corporate and includes a firm or other .association of 
individuals. (Section 21 Explanation (a) of the Seeds Act, 1966) 
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very person involved in the deal may escape the liability. Does the 

term purity cover this? Again, the Act is not sufficiently deterrent on 
' . 

the issue of offences when a company is involved. The punishment 

is Rs. 500/- only paying which any company can escape· the 

offences committed by the same. As sucli, my submission is that 

the distribution of seeds and manures may. have government's 

control on the basis of the quality of soil, so that the farmer's 

interests may be better safeguarded. 

2. Plant Varie~ies and Farmers Rights Act, 2001:- The 

Protection of Plant Varieties and Farmers' Rights Act, 2001 was 

enacted, inter alia, to recognise the role of farmers as cultivators 

and. conservers o~ the country's agro biodiversity by rewarding 

through benefit sharing. The Act recognises the following rights of 

farmers-

• Benefit sharing over the breeder's ·registered breed: .- The 

concept of benefit sharing is discussed under Section 26 of the. Act 

on a variety of seed registered under Section 24 of the Act. The Act 

mandates that the breeders· shall disclose ·the location of the genetic. 

material and also the contribution of any farming community which 

has bred, evolved or developed the variety500 that the genetic 

materi~~ was lawfully acqliired.501 
· fgai.n, Section 27 requires the 

breeder to deposit such quantity of seeds or propagating material 

including parental line -of seeds of registered variety in the National 

Gene Bank. 

• Recognition of a breed as developed by farmer: - Section 39 of 

the Act provides that- (i) a farmer who has bred or developed ·a new 

variety shall be entitled for registration and other protection in like 

manner as a breeder of a variety; (ii) th~ farmer's variety502 shall 

500 Sec 18(e) & Sec 40(1) 
501 Sec I8(h) 
502 Section 2(1) ofthe Plant Varieties and farmer's Rights Act, 2001 
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be entitled for registration if the application. contains declarations as 

specified in Section -18(1)(h); (iii) a farmer who is engaged in the · 

conservation of genetic resources of land races and wild relatives of 

economic plants and their improvement through selection and · 

preservation shall be entitled for recognition and reward from the 

Gene Fund subject to. the condition that material so selected and 

preserved has been used as donors of genes in registrable varieties; 

(iv) a farmer is deemed to be entitled to· save, use, sow1 re-sow, 

exchange, share or sell his farm produce including seed of a 

protect~d variety. However, the farmer is not entitled to sell 

branded seed of a protected vari.ety .. Under Section 43 of the Act, 

where an essentially derived variety is derived from a farmer's· 

variety, the authorisation to produce, sell, market or otherwise deal 

with variety is not to be given by the breeder of such farmers 

variety, except with the consent of the farmers or group of farmers 

or community of farmers who have made contribution - in the 

preservation or development of such variety. 

• Provision for guarantee of new seed developed by a breeder: -

The Plant Breeder has a duty to disclose the expected performance 

of the seed under given conditions to the farmer and if such 

propagating material failed to perform the farmers have a right to 

compensation which niust be determined by the Authority under the 

Act.so3 

• Exemption from the payment of certain fees: - Section 44 of the 

Act exempts a farmer or group of farmers or village community 

from paying any fee in any proceeding before the Authority or 

Registrar, or the Tribunal or the High c·ourt under the Act or the 

rules made thereunder. 

503 Sec 39(2)~ In this regard a Fund should be made wherein each breeder who 
acquires a PBR under the Act, · 
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3. The Patent Act~ 1970: - The Indian .Patent Act· 1970. is often 

been considered as model legislation for developing countries. 

Originally the Patent Act us~d to grant only process patent in the 

areas of chemicals, pharmaceuticals and food. Inventions pertaining 

to atomic energy,. agriculture, medicine, horticulture and the . 

processes, which led to products of certain use, were excluded. With 

the establishment of WTO, TRIPs Agreement have come force w.e.f. 

1st January, 1995. One of the requirements of this agreement is to 

make necessary mechanism to facilitate the applicant to file the 

application for pharmaceutical and agro products where member 

country ·doesn't grant patent protection ·for such products. This 

mechanism has been ,provided :U/Art 70.9 of the said Agreement. 

Pursuant to this provision, the Govt. of India under the Patents (2nd 

Amendment) Bill 1999 it passed as a Patents (Amendment) Act 

2002. It dealt with the products . relating to the medicines and 

drugs, which included exclusive marketing rights of these products 

subject to certain restrictions. If we closely observe the provisions 

of the Amendment Act 2002, it reflects the TRIPS agreement but 

did not follow the objectives as ehshrine in the CBD declaration. It 

simply meant that if ·some plants or some organisms are taken 

away by the citizen of other country and make research in it and 

after that he makes an invention of new .drug or medicine, he can 

exclusively market it through out the world. But it denied the 

contribution of the material supplying country or the indigenous 

people who might have been the resource person of the item. 

Again the amendment Act 2002 redefines the term invention. · 

However, under the new amendment Act· the followings inter alia 

have been declared as not patentable, viz. 

a. Discovery of any living thing or non-living substance 

occurring in nature. 
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b. Plants and animals other than. micro-organisms in whole 

or any pa.rt there of including seeds varieties and 

species and essentially biological process for production. 

or propagation of plants and .animals. 

The Patent Act, 1970 was am.ended for third time by passing 

an ordinance in the year "2004". The Bill. passed in the Parliament 

on 26th December 2004 . which extends Pat~nt Protection . to 

products in all fields of technology; including drugs, food, chemicals, . 

which were earlier excluded. 

Again as per the TRII's obligation504 the Parliament in. 

the view of amendment to the Patent Act in 2002 to include micro-. . . 

. organism for granting. patent protection. Section 3(I) of the Act 

reads- "Plant and animals in whole or any part thereof other than 

micro organizations including reads, varieties, species and 

essentially biological . processes for production or propagation of 

plants and animals can be patented". Again the definition of 

chemical substance U/Sec. 5 or the Act also changed. For the 

purpose of this section 'chemical process' includes biochemical, 

biotechnological and microbiological process. 

4. The Geographical Indication of Goods (Registraticm and 

Protection) Act, 1999: - After Basmati controversy, the 

government of India passed the Geographical Indication of Go.ods 

(Registration and Protection) Act, 1999 is with an aim to stop 'Bio

piracy'. The Act provides for the registration and protection of 

resources originated/ developed in. India; Sec. 2(1) (e) of the Act 

defines the term "Geographical Indication".505 Section 11 of the Act 

504 Art. 27 (3) (6) 
505 The Geographical Indications in relation to goods, as an indication which 
identifies such goods as agricultural goods, natural goods or manufactured goods as 
originating or manufactured in the territory of country or a region or locality in that 
territory where a given quality reputation or other characteristic of such.goods is 
·essentially attributable to its geographical origin and in case where such goods are 
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provides that an application· for the registration of geographical 

·indication may be made to the Registrar of Geographical indications 

by any association of persons or producers or any organization or 

authority representing the interests of the concerned goods.- On 

acceptance of this application the registrar shall advertise_ the same 

and. on objection within three months hearing the parties, shall 

issue the registration. 506 Once a geographical indication is 
. . 

registered any producer of the concerned goods may apply to the 

registrar for registering him as an authorized user of such 

geographical indication. Once the registration has been granted, it 

will last for a period of ten years but may b~ renewed from time to 

time for an indefinite period. 507 And on infringement of the rights · 

conferred by the Act, the civil and criminal remedies will follow. 

5. The Bi.odiversity Act 2002: - The recent examples of granting 

of the patent right to Neem, Turmeric and· · Basmati by the. us 
Patent office while· all these resources were traditionally belonging 

to India led the Indian Parliament to pass the Biological Diversity 

Act 2002. The act defines inter alia the term bio diversicy508 and 

speaks of the conservation of biological. resources as defined u/sec 

2(c) of the Act their by products creators and holders of knowledge 

and information relating to the use of such biological resources, 

innovations and practices associated with such use and application. 

The law relating to benefit sharing in cases of utilization of genetic 

resources has been clarified under the Act. The Att establishes 

three bodies viz. the National bio diversity Authority;·509 the State 

manufactured goods, one of the activities of either the.production or of processing or 
preparation of the goods cantered takes place in such territory region or locality as the 
casemaybe. · 
506 id Sec. 13-14 
507 id Sec. 18 (1) . . 
508 The Bio-diversity Act. 2002, Sec 2(b) 
509 id Sec. 21 

271 



Biodiversity Board; 510 the Biodiversity Management Committee. 511 

.As per the Act, the National Biodiversity Authority and the Sate 

Biodiversity Authority shall consult the Biodiversity Management 

Committees while taking any decision· relating to the use of 

biological resources and knowledge associated with such resources 

occurring within the territorial jurisdiction of the Biodiversity 

Management committee. Under the Act, an Indian national with 

only prior inform~tion to the National Biodiversity Authority can 

. start any work relating to biodiversity while for a foreign national 

prior approval of the N.BA is necessary to start work. 512 Again it has 

been mandatory that the result of th.e· research shouldn't be 

transferred without the consent of the NBA. But u/sec 5 of the Act 

non-applicability of Sec 3 & 4 of the Act for some collaborative 

works involving there to has been laid down. Again the NBA has 

been given the Authority to impose conditions including the sharing . 

. of financial benefits arising out the commercial exploitation of such 

rights. 513 The Act gives a detailed account of the manner in which 

the benefit sharing arrangements shall be effected. Under the Act 

there is provision ~or the granting of joint ownership of intellectual· 

property rights to the National Biodiversity Authority, or where 

benefit claimers are identified, to such benefit claimers; transfer of 

technology, setting up of venture capital·fund for aiding the cause 

of benefit claimers; payment of monetary compensation and non

monetary benefits to the benefit claimers as the NBA may deem fit 

etc. Section 7 of the Act speaks that a person who is a citizen of 
. . 

India or body corporate association or organization registered in · 

India shall obtain. any biological resources for commercial utilization 

except after giving prior intimation to the state BiodiversitY Board 

· 510 id SeC:-22 
511 id Sec. 41 
512 id Sec. 3 
513 Sec. 6(2) infra 
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concerned_.514 Sec 21 of the Act515 there is a provision relating to the 

determination of equitable benefit sharing with the objective to 

grant a joint ownership of the IPRs to· the National Biological 

Authority where benefit claimers are not identified. The central 
' 

Government under the Act has been empowered to develop national 

strategies and programmes for the conservation and promotion and 

sustainable use of biological reserves . incentives for research, 

training and public education to increase awareness with respect to . 

biodiversity. Again the Act prescribes punishment for the 

contravention of any provision of the Act. 

6. The Consumer Protection Act 1986: - The Consumer 

Protection Act 1986 is ·supposed to uphold the rights of farmers as 

consumers of inputs like seed, fertilisers, pesticides etc. Coming to 

farmers as consumers of seed supplied by the formal seed sector, 

the Bill has no satisfactory clauses with regard to the institutional 

set up that will regulate and ensure the quality of seed produced 

and supplied nor satisfactorY' punitive -clauses that ·will act as 

deterrents on unscrupulous seed traders. Under the Consumer· 

Protection Laws a farmer is protected against goods and services, 

which are hazardous to life and property. Again, they have the right 

to be informed about quality, quantity potency, purity, standard of 

the goods and services rendered by one. Again, he does· have the 

right to acquire knowledge and skill to. use .the commodity or 

service. But unfortunately, there is no significant mechanism to 

ensure the best output from a seed ·by the seed supplyin·g corporate 

bodies through sharing the knowledge with the farmers and 

developing their skill. In some cases the .universities are taking the 

initiatives in this regard, while_ the number of. participants is also 

very meagre. It also does not uphold the rights of farmers when jt 

514 The people who are working on the indigenous medicines have been ~xempted 
from this provision for the ·purpose of the development of indigenous medicines. 
515 Sec. 21 infra 
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comes to compensation in case of seed failure. The National Seed · 

Bill 2004 proclaims that farmers can claim compensation through 

Consumer Forums under the Consumer Protection Act 1986. As is 

well known, it is not easy for the farmers of this country who are 

mostly illiterate to .access and successfully obtain redressal through 

these Consumer Forums. This objective should be satisfied through 

the incorporation of a provision under which, the farmers in BPL 

category may get relief without paying any fee for the suit just like 

the RTI Act, 2005. Again, appropriate compensation clauses for 

speedy redressal to farmers who have incurred losses due to seed 

failure - this should be linked tq an insurance system and should be· 

based on calculations that consider loss in yields as well as cost of 

cultivation. 

7. Environment Protection Act 1986 with its 1989 Rules 

pertaining to Genetically Modified Organisms (GMO): - The 

.EPA Act 1986 and Rules1989 of Ministry of Environment and 

Forests, namely which deals with rules and procedures for handling 

GMOs and hazardous organisms. The Genetic Engineering Approval 

Committee (GEAC) established by the Ministry acts as a statutory 

body for review and approval from environmental angle· of activities 

involving large scale use of GMOs. and their products in R&D, 

industrial production,, environmental release and field application. 

The Ministries of Environment and Forests has issued a draft 

notification in July 2001 as an amendment regarding the permission 

and approval of foodstuffs. This notification restricts a person from 

· importing, manufacture transport, store, distribute or sale of any 

food, feed, raw or processed or any ingredient of food, food 

additives or any food product that qmtains GM material, .without the 

approval of the GEAC. A Biotechnology Coordination Committee 

under the GEAC functions as the legal and statutory· body with 

judicial powers to inspect, ·investigate and take punitive action in 
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case of violation of statutory provision under EPA. Issues for ·action 

include review and control,. and monitoring of large scale use of 

GMOs in R&D and industrial production, environmental ·release and 

experimental field trials. 

8. The National Seeds Bill, 2004: - Today, the Indian seed 

industry has an ·annual turnover of ·about forty billion rupees. As the 

seed sector grew, the scope for more and more unscrupulous 

elements to enter the picture increased. At this point, ·the National 

Seeds Bill 2004 seeks to replace the Seeds· Act of 1966. The current 

draft inter alia describ~s the followings-

• The bill provides for· regulating the quality of seeds for sale, 

import and export an~ to facilitate·. production and supply of 

seeds of quality and for matters connected therewith or . 

incidental thereto. 

• It is wanting to put a check on the sale of spurious and poor 

quality seed and to provide compensation to affected farmers, 

•- The draft bill also expresses the objective of increasing private 

participation in the seed trade in the country and to liberalise 

imports of seed and other pla'nting material into the country, 

ostensibly to meet WTO comrl)itments. 

• The bili then. goes on to propose various mechanisms and 

modalities by which -regulation of. seed would happen -

compulsory registration of all seed varieties; certification not 

just by State. Seed Certification Agencies but by accredited · 

agencies outside the government too; 

• The bill also includes commercial crops and plantation crops 

regulation of transgenic material into the. purview· of the Bill. 

• The bill also includes provisions for slight increase in penalties 

. for:: contravening the law. 
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• The Seeds Bill asks farmers to compulsorily register 

themselves as "Seed Dealers" if they are engaged in saving 

and exchanging seeds. 

Impacts on farmers' rights 

. . 
"I find it all very stressful. I'd rather be fishing." 

-Vincent Moye516 

The farmers and the farming communities have been 

· enjoying the rights ·over years, regarding the development, 

preservation, and conservation of seeds or various traditional 

varieties. The present IPR Regime with the backing of the developed 

nations with stricter norms are willing to gain control over this. 

Although India is now busy with documenting traditional knowledge, 

to make claim over the AmeriCan companies regarding· the uses of 

the plant species they have got from us, it has alreaqy lost control · 

over it's valuable plant, animal and microbial genetic resources. At 

this, they are advocating for the stricter 'Plant Breeder's Rights'. 

The balance between Plant Breeders rights and farmers rights is 

perhaps the most .controversial issue as far as protection of plant 

varieties are concerned and especially . in the context of the 

developing countries. The Indian sui generis legislation i.e . .the Plant 

Varieties Protection and Farmers' Rights Act, 2001 provides for the 

farmer to save, use, sow, resow, exchange, share, and sell his farm 

produce including the seed of a variety protected under this Act, 

exactly the same manner as he used to do before, however, he 

516 Supporter of Schmeiser, commented on Monsanto Canada Inc. v. Schmeiser 
Date: 20010329 Docket: T-1593-98 Fred Bridgland: "Farmer v. Monsanto: GM Seed 
Fight in · Canada's Highest Court" Published in http://www.biotech
info.net/Farrner_v_Monsant9.html. visited on 14th December, 2009 at5.54 P.M. 
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cannot sell the bran.ded seed of a variety.517 This issue was further . 

. brought into sharp focus in the case of Monsanto v. Percy 

Schmeiser decided on March 29, · 2001518
, where the defendants 

were held liable for using a seed patented by Monsanto, which had 

. come into his field without his knowledge. 519 

Under th·e Act, a 'new plant variety1520 is granted 

protection provided it meets the criteria of novelty,521 

distinctiveness uniformity and stability as prescribed in Sec 15 of 

the Act. The provisions are very similar to that of UPOV 1991 with 

minor differences. However, the law is certain I.oopholes which are 

on the way of brief discussion-

Firstly, the principle of novelty as established under Sec.15(3)(a) of 

the PVAct is framed on the basis of US patent Jaw wherein· an 

exemption period of one year is allowed and a first to invent system 

is followed. But this system is not recognised under the ~ndian laws. 

Again, any variety which has been. commercially exploited prior to · 

the filing of application is not novel.522 

Secondly, Under Sect.S(3)(b) a variety is distinct provided 'it is 

clearly distinguishable by at least one essential characteristic_from .. 

any another variety whose existence is a matter of common 

knowledge in any country_at the time of filing of the application'. 

The term 'common knowledge' is n'ot defined523 under the Act. This 

517 Sec 39(iv) , · 
518Federal court of Canada. Monsanto Canada Inc. ·v. Schmeiser Date: 20010329 
Docket: T-1593-98 Judgement delivered by Judge W. Andrew Mackay 
519 2oo4 sec 34. 
520 Plant variety has been defined in Sec 2(y) of the Act. 
521 Sec 15(3)(a) of the Plant Varieties and farmer's Rights Act; 2001. 
522 See N S Gopalakrishnan, 'Protection of Plant Varieties and Farniers Rights in 
India' http://www.iprlawindia.org/ visited on 15th March, 2010 at 7.12 PM. 
523 UPOV 1978 Art 6(1)(a) however states that common knowledge may be 
'established by reference. to various factors such as: cultivation or marketing already · 
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provision is some what equivalent to the novelty provisions in 

patent law, wherein even unpublished applications can be 

considered for the purposes of ~etermining novelty. 

Thirdly, In UPOV 1991 the distinct is defined in terms of being 

'clearly distinguishable' from any other variety in common 

knowledge. However the words clearly distinguishable have .not 

·been defined. What adds to the confusion is when the concept of 

'essentially derived varieties' or EDVs is discussed. 524 Thus it can be 

seen that as far as ·uPOV 91 is concerned. an EDV will be registered 

as it can meet the criteria of distinct, uniform and stable. However 

in the Indian Act, there arises a problem because of the definition of 

'distinct'. As per Sec 23(7) .'an essentially derived variety shall not 

be registered ... unless it .satisfies the requirements of Sec 15 .... " .. . 
This will lead to an anomalous situation, becat,Jse as per the 

definition of EDVs they retain all the essential characteristics of the 

initial variety, however they can be clearly distinguished from the 

initial variety, however in order to get registered under the Act, a 

variety (including) an EDV must be distinguished by at least one 

essential characteristics_from other varietie.s in common knowledge. 

Thus, a clear guidelines need to be laid down as to what varieties 

can be classified as EDVs. 

Fourthly, Under PVP Act, 2001 even extant varieties525 may be. 

protected; however· the criteria of distinctiveness, uniformity and 

stability shall be specified by the Protection of Plant Varieties and 

in progress, entry in an official register of varieties already made or in the course of 
being made, inclusion in a reference collection, or precise description In a. publication'· 
524 EDVs as defined in both 'UPOV 91 and the Act, is "(i) when it is predominantly 
derived from such initial variety or from a variety that is itself predominantly derived 
from such initially variety, while retaining the· expression of the essential 
characteristics ...... (ii) is clearly cllstinguishable fiom such initial variety (iii) 
conforms to such initial variety in the expression of the essential characteristics ...... " 
525 This will also include farmers' variety. 
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Farmer's Right Authority under the Act. Till date no criteria has been 

specified. Clearly there is no need to specify separate criteria; the 
. - . ' . 

same DUS criteria (i.e. novelty excluded) .must be made. applicable, 

and immediately. 

Fifthly, Sec· 39(1)(i) emphasizes the right of a farmer to register a 

new variety which he has bred or developed in the same manner as · 

a commercial breeder. But, keeping in mind practical realities, it is 

not feasible for an Indian farmer to prove that indeed his variety is 

distinct, uniform and stable and therefore special provisions must 

be made wherein, the. farmer must merely approach the relevant 

Authority526 and then the Authority will take the responsibility by 

referring it to any public research institute which can determine the 

distinct, uniform and stable nature of the variety and submit a 

report accordingly. 

·- The traditional seed ~aving and· exchange system is not 

based on commercial· interests and is usually a non-monetised 

system. But unfortunately, the Seeds Bill asks farmers to 

compulsorily register themselves as "Seed Dealers" if they are 

engaged in saving and exchanging· seeds. Again, the registration of 

plant varieties under the Seeds Bill is likely· to create a parallel 

· system to the PVPFR registrations and create much confusion, 

because the PVPFR Att also allows for rights through "registration". 

Again, the Seeds Bill allows for "Registration"· of seed 

varieties without first resolving issues related to parentage/origin of 

seed while granting rights of commercialisation. The Bill could lead 

to a situation where plant varieties could be registered by anyone 

without the obligation of disclosure of origin or without prior· 

526 The Authority is a centralized body and therefore there is a need to simplify the 
system as far as access of the farmer to the Authority is concerned. In this regard, 
either the Panchayat. in the village or group of villages will be the ·transmitting 
authority to a State level branch of the Authority, thus enabling access of the poor 
farmer to the protection guaranteed under the Act. · 
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informed consent. Thus, through boosting· exports of seeds, it will 

legitimise and facilitate bio-piracy since issues related to ownership/ 

parentage of seed resources is yet to be resolved. 

Sixthly, Right of farmer or community as benefit sharers527 is a very 

important right. The Act recognises this right528
• Under the Act, the 

Authority shan invite claims for benefit sharing, and a· number of 

criteria have to be established before a farmer can claim benefit of 

the provisions. These provisions can prove to be fatal to the 

·interests of poor farmers and farming communities who will never 

know that they have a right. Therefore this provision should be 

suitably amended. 

Seventhly, Sec 39(1)(i) emphasizes the right of a farmer to register 

a new variety which he has bred or developed in the same manner 

as a commercial breeder. At this, keeping in mind practical . . 

realities, it is not feasible for an Indian farmer to prove that indeed 

his variety is distinct, uniform and stable. Thus, the objective of this 

section is not very clear. 

Eighthly, The Bill .says that ·farmers have to conform to the · 

minimum standards laid down through this Bill. This is a clear 

infringement on the traditional rights of farmers who have. always 

engaged ·in seed production and exchange with accountability 

systems that work. out. at the local level within the social structures 

of the community.529 

527 Recognised by Art.13 of International Treaty on Plant Genetic Resources For Food 
and Agriculture, 1989. 
528 Sec 18(e) & Sec 40(1), The Protection of Plant Varieties and Farmer's Rights Act, 
2001. . . 
529 Farmers who seek seed select their choice of seed from other farmers after first 
seeing it perform in their fields. Certain farmers and . even landless women are known 
for their seed selection and seed keeping skills and the others in the community trust · 
their resource and knowledge. In the author's .experience, it is rare that such seeds fail 
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Ninthly, Imports of seeds should also be .. understood as bringing in 

undesirable pests, weeds, diseases as well as seeds which could . 

cause problems for Indian farming. 

Tenthly; The seed prices are bound to spiral upwards increasing the 

overall cost of cultivation for farmers. This is already seen in the 

case of the first transg~nic crop in India, Bt Cotton. Ordinary cotton 

hybrid seed costs around Rs.450/-. per acre while Bt Cotton casted 

Rs.1600/- in its three years of commercial cultivation so far. 530 

Thus, by depriving the farmer of the rights to store, reuse 

or exchange the seeds of the protected variety will imperil the 

livelihood of farmers in developing countries like India where the 

farming community is the largest seed producer, providing about 

85% of the country's annual requirement of over 60 lakh tons. 531 

due to deficient quality: Farmers do not knowingly ·supply deficient seed to other 
farmers. However, interviews with farmers engaged in seed exchange show that when 
such an instance of failure does happen, farmers who have borrowed the seeds pretty 
often assume that it is their management failure rather than the seed failure, especially 
if.they see the same seed performing in other fields .. Forcing. the seed giver to .pay 
compensation is somewhat rare given that it is perceived that the seed giver is actually 
doing a favour by lending her/his seed. in the first instance. Still, in this traditional 
system, if a crop fails, the borrower could return any other variety to the seed giver. 

530 Kavitha Kuruganti, The seed bill must go, 

http://www.indiatogether.org/2005/aug/agr-seedbill.htm visited on 21st D"ecember, 

2008 at 3.45 PM . 

. 
531 Dr. Suman Sahai, "The TRIPs Agreement and the Implications on Food Security 
in India' Supporter of Schmeiser, commented for Schmeiser on Monsanto Canada 
Inc. v. Schmeiser Date: 20010329 Docket: T-1593-98 Fred Bridgland: "Farmer v. 
Monsanto: GM Seed Fight in Canada's Highest Court" Published in 
http://www.biotech-info.net/Farmer_v_Monsanto.html. visited on 15th Marc]J; 2009 
at4.57 PM. 
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GENETICALLY MODIFIED SEED 

"Monsanto is the bigger and more dangerous monopoly. We're all 

gonna be serfs on our own land." 

-- Vincent Moye532 

At times, and even it today, we see that that the farmers are 

suffering from the seeds they have for the purpose of cultivation. 
'• 

Some varieties can not suffer water logging, some are very 

sensitive to winter, and some are very much prone to some kids of 

· diseases. Again, on the other hand we can also notice that some 

varieties have the in. built capacity to tackle water logging, some 

yield very high etc. thus, the GM crops have been widely adopted in 

the . United States. They have also been extensively planted in 

several other countries like Arger.ttina, Brazil, -S()uth Africa, India, 

and China · where the agriculture is a ·major part of the total 

economy. GM food .. diverts precious financial resources stronger· 

intellectual property rights, and is aimed at strengthening corporate 

· control over agriculture. 

Development of GM Crops: - The first commercially grown 

genetically modified whole food crop was the tomato, which was 

made more resistant to rotting by Californian compa·ny Calgen~. 

Calgene was allowed to release the tomatoes into. the market in 

1994 without any special labeling. It was welcomed by consumers 

who purchased the· fruit at. two to five tir:nes the price of regulpr 

tomatoes. However, production problems and competition from a 

conventionally bred,. longer she.lf-life variety prevented the product· 

from becoming profitable. A variant of the Flavr Savr was used by 

Zeneca to produce tomato paste which was sold in Europe· during 
. - ' 

the summer of 1996. The labeling and pricing were designed a_s a 

· 532 Id. 
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marketing experiment, which proved, at the time, that European 

consumers would accept genetically engineered foods. 533 

Impacts of GM Crops: - Today, with the discovery of gene and the 

invention of the technology of transferring gene the scientists 

through altering genetic traits are developing the seeds which are 

more suitable to the farming communities. Such crops include the 

productivity gains needed to feed the increasing population, lesser 

expenditure on pesticides/herbicides, improved nutritive value, 

durability of products during post harvest stage, etc. Jhis is really a · 

boon for the farming community on the one hand while, at the 

same time, the presence of a large number of MNCs in this· field is 

causing serious encroachment into several. valuable rights of 
. . 

farmers like the right over the seeds and some other allied rights 

which the community endowed with . them since the time 

immemorial. However, the attitude towards GM foods would be 
~ . 

drastically changed after outbreaks· of Mad Cow Disease weakened 

consumer trust iri government regulators, and protesters rallied 

against the introduction of· Monsanto's "Roundup-Ready" 
. . 

soybeans.534 Recently, four· qf the six GMO maize fields, an· 

experiment of the Dutch government, did not survive the season. 

The BT -maize of seed multinational Monsanto is made resistant 

against the (not yet in the Netherlands living) European corn borer. 

But nature strikes back. The fields near Lelystad (provincial capital 
. . 

·of Flevoland), Drfmmelen (province of Noord.,.Brabant), Meerlo

Wanssum (northern Limburg) and Nuth (southern Limburg) have 

partially or completely fallen prey to other plagues like maize 

hackers, slammers and cutters. 535 The Herbicides tolerant crops-

533 http//en.wikipedia.org/GM Crops/Genetically modified food/ Wikipedia, the free 
encyclopedia.htm- visited on 17th September, 2008 at 3.46 PM. 
s34 Id. . . 
535http://www. aseed.net/index. php?option=com _ content&task=blogcategory&id=21 & 
Itemid=38, uploaded on 22 August 2006 visited on 5th May, 2009 at 2.30·PM. 
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accounting for a majority of all GM crops worldwide are tied to a 
. ' 

broad spectrum of herbicides- glyphosate and glufosinate 

ammonium which are linked to spontaneous abortions, birth defects 

and otti"er health problems for human beings, animals a.nd soil 

organisms. Again, the GM varieties are not stable and are prone to 

create new viruses and bacterias which can cause diseases and 

disrupt gene functions in animals and human cells. It does n't 

guarantee that a GM variety is safe everywhere irrespective of the 

different environmental or climatic conditions.536 In addition to 

these, a technical report by Dr. Charles Benbrook, a former 

Executive Director of the Board on Agriculture of the US National 

Academy of Science, examining the US agricultural data over a span 

of last nine years revealed that the spread of the GM crops has· 

actually led to the increase in the use of pesticides· instead of the 

projected reduction.537 At this, the Penang Statement observed, 

"the new biotechnology based upon genetic engineering ....... Has 

already been rejected· by the majority of the biologists because it 

fails to take into account the complex interactions between genes 

and their cellular, extra cellular and ex_tta environment· that are 

involved in the development of all features .... Again, it is impossible 

to predict the consequences of transferring a gene from one type of 

organism to another in a significant number of cases. · The limited 

ability to transfer identifiable · molecular characteristics between·. 

organisms through genetic engineering doesn't constitute the 

demonstration of any comprehensive or reliable system for 

predicting all the significant effects of transferring genes. "538 

536 :Or. Jane Rissler and Dr. Margaret Mellon, 'Perils Amidst the Promise' released by 
Washington based Union of Concerned Scientists an~ Quoted by Bharat Dogra, The 
endangered brinjal, published in The Statesman: 20th:October, 2009 atpg. 06. 
537 Bharat Dogra, The endangered brinjal, published in The Statesman: 20th October, 
2009 atpg. 06. 

538 The Pennag Statement, 1995. 
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Again, some believe that the increasing use of GM in 

major crops has caused a power shift in agriculture towards 

Biotechnology companies, which are gaining more control over the 

production chain of crops and. food, and over the· farmers that use 

their products, as well. Although the cultivation of GM crops have 

been claimed to be profitable to farmers, the impact varies by year, 

location, crop, etc. still there lies some serious doubts over the GM 

crops which are as under-

(a) Environmental concerns:-

• Emergence of resistance: Many crops have been 

engineered for pest disease and herbicide resistance. There 

could be a potential for development of resistance in the 

target organism. T~is has been particularly observed in crops 

developed for insect resistance like ~otton. _This has resulted 

in the use of a 'refugia' while cultivating Bt crops. Similarly in 

the case of .herbicide resistance crops like soyabean, a · 

potential for development of superweeds due to spread of 

herbicide resistance from GM crops to weeds exists. 
. . 

• Genetic pollutio.n and pollen movement: The potential for 

transfer of pollen from GM crops to other plant species has 

been an issue of much concern. For. example, the transgenic 

material from a GM maize cultivated by. a farmer can be 

transferred without the fanner's knowledge to· a no.n-GM 

maize cultivated in the neighbouring field. Such kind of pollen 

transfer varies with different environmental conditions. 

• Loss of biodiversity: Contamination of non-GM varieties of 

plants through pollen drift can cause loss of biodiversity. 

Again, there may be the extinction of a particular species due 

to the over exploitation of a bio substance. 

·(b) Health and Safety Concerns: - Although we have limited 

scientific evidence regarding their toxicity or health risks, the 
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methodology used for assessing the risks is r:tot robust enough or 

sensitive enough and the molecular and genetic effects ·of ·the 

technology are unpredictable in nature. The use of recombinant 

DNA (rONA) technology in the production of GM foods. involves 

transfer of genes from different species· into the food producing 

organism. Sue~ ·a transfer is facilitated along with various regulatory 

efements obtained from bacterial or viral sources· that are required 

to empower to produce the trait in the host organism. Thus, safety. 

concerns are centered around potential toxicological and nutrition~! 

changes that could be harmful to human health. 

• Tox.icity Potential: Various toxicants are know~ · to be . 

inherently present in different plants. Genetic engineering has 
-

the potential to· alter such constituents or produce newer 
·-

toxicants. Crops developed for. pest -resistance and herbicide 

resistance are particularly focussed. for toxicity concern. The 

case of GM potatoes experiencing Galanthus nivalis · lectin 

gene for insecticidal properties is an example of the potential 

of GM foods to cause .toxicity. In a ·gro~p of rats fed with GM 

potato damage to immune systems and stunted growth was . 

observed and the experiment had generated considerable 

controversy. 

• Nutritional composition: Genetic modification of pla·nts may 

result in alteration in nutritional composition which in turn 

may affect the nutritional status of the consumer or 

population groups. Currently developed plants with improved 

nutritive value include GM rice with enriched vitamin A and 

GM soyabean and rapeseed with modified fatty acid. Again, 

there is also the potential for unexpected alteration in 

nutrients as it was· observed iri the case of GM rice 

(accumulation- of xanthophylls, increase in prolamines). Such 

changes can affect nutrient profiles resulting in nutritional 

imbalances in the co·nsumer .. Again, it Is quite alarming that 
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du.~ to the he.avy use of such items, the crops so produced, . 

may become less nutritious. 

• Allergenicity: Most traits introduced into· GM crop~ result 

from the expression of one or more protein that may possess 

allergenic properties. Crops modified for insect resista·nce 

have been shown to have the potential for allergic responses. 

This has been highlighted in the re~ent findings of Starlink 

variety of GM maize whic;h has been shown to possess ~llergic 

properties in the food chain in USA, EU and Japan. The 

allergenicity potential of GM food has often been difficult to 

establish with existing· methods. 

• Antibiotic Resistance - Potential for Gene transfer: 

Concern has been expressed on the· possibility of transfer of 

GM DNA from the plant to. gut microflora of huma·ns and 

animals. Of importance have been the antibio.tic resistant 

genes that are frequently used as selection markers, in the 

genetic modification process. Such genes have the potential 

to adversely affect the therapeutic efficacy of orally 

administered antibiotics. 

Risk assessment· of GM foods requires scientific data 

which addresses the current safety concerns of GM foods like the . 

effect of the genetic modification process on diet, potential for 

allergenicity, potential for gene transfer to human and animal cells, 

and unexpected changes in the composition of the modified product 

due to insertion of novel genes or suppression of constituent genes. 

(c) Ethical Concerns: -Many persons feel that gene 

transplantation processes to the germ plasm of crops violates the 

natural order. Again, concerns have also been raised by vegetarian 

groups on using animal genes in plants. 
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(d) Socia- economic Concerns: Modern ·agriculture 

biotechnology is increasingly subjected to· Intellectual Property 

protection, and is generally developed by Private Sector. companies. 
' Being the seeds so produced by_ these concerns, made sensitive to a 

particular types of manures, insecticides or pesticides, these, 

companies are capitalising the sector. Consequently, agriculture 

biotechnology leads to increased rnequality of income and wealth 

becaus.e large farmers may capture most of the· benefits while, it 

·will lead to reduced co"mpetition, and exploitation of small farmers. 

Most of the EU countries are not enthusiastic about GM food. Again, 

some of the developing countries are hesitant to do so. because of 

the fear of losing access to the European market because, it may be 

difficult to keep GM and non-GM commodities separate and often 

they could get mixed. 

GM Crops and global consensus: -The safety assessment of Gf.1 

food has been addressed by several international organizations. As 

per the general consensus of these organizations it requires an 

integrated and stepwise case-by-case approach. Introduced 

commercially in the United states in the mid- 1990s, the genetically 

modified crops have expanded substantially in recent years. An 

estimated 125 million hectares were under such cover in 2008 in 25 

countries including China, Brazil, Egypt, Australia, along with seven 

GM- phobic European countries including. Germany and. Portugal. 539 

At this, various· strategies have_ been designed to assess the safety

of GM crops and these have been evaluated in a series of workshops 

and meetings which are as under-

i. Joint FAO/WHO Expert Consultations on foods derived 

from biotechnology: - WHO and FAO have convened various 

consultations to address the safety issues concerning GM foods. 

539 Editorial: The Hindu: 21st October, 2009 a,t pg. 10: 
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The concept of Substantial Equivalence (SE)540, initfally 

formulated by the Organization for Economic Cooperation and 

Development (OECD) and evaluated: in these consultations, 

became a key element in the safety assessment procedures for 

GM foods. Factors taken into account in the safety assessment 

include phenotypic, agronomic and functional. characteristics as 

well as potential intake and dietary impact of the introduction 

of GM foods. Depending on the type of outcome the food is 

subjected to further nutritional and toxicological studies. A 

decision-tree ·approach has also been prepared by som~ 

authorities for determining the extent of testing . required in 
~ . : . 

specific cases. 

ii. Codex Alimentarius Commission: -.The Codex Alimentarius 

Commission of the . FAO/WHO · set up an · Ad-hoc 

intergovernmental task force on foods derived from 

biotechnology. The task force was endowed with the task to 

develop standards, guidelines and recommendations for foods 

derived from biotechnology.· Recently, a draft guideline for the . 

conduct of safety assessment of foods derived from genetically 

modified plants has been brought out by the task force . 

. iii. Cartagena Protocol on Biosafety, 2000: - The Cartagena 

Protocol was negotiated under the auspices of the Convention 

of Biological Diversity (CBD) in 1992. The Protocol provides 

rules for safe transfer, handling and disposal of Living Modified 

Organisms (LMOs) or Genetica_lly Modified Organisms (GMOs). 

Its aim is to address the threats posed by LMOs to biological 

diversity, also taking into account th~ risks _to human health. 
. . 

The Protocol takes into account the· general principles of risk 

assessment developed by international bodies. Two features of· 

540 Substantial Equivalence involves a comparative approach where the relative safety 
of GM food or food component to an existing food or food component. is established. 
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the protocol, the Advance Information _Agreement (AIA)541 and 

the Precautionary Approach542 are being incorporated in 
- -

risk/safety assessment procedures in the context of trade in 

GMOs. In making the decision to import, the Protocol allows a 

precautionary approach to be used to restrict or ban the GMO if 

there is a lack of scientific certafnty due to insufficient 

information on the potential .risks that LMOs can have on 

biodiversity and human health. Again the SPS (Sanitary and 

Phyto- sanitary) agreement, allows members to adopt 

measures on the basis of available pertinent information in the 
• 

face of insufficient scientific evidence, provided the members · 

seek to obtain the additional information necessary for a more 

objective assessment of risk and review the decision within a 
. . \ 

reasonable period of time.543 The information on GMOs shall 

appear either .on a label or in an accompanying document. 544 

Article 26 of the Protocol permits Parti_es to consider the socio

economic- issues arising from the· LMO impact - on the 

conservation and sustainable· use of bio- diversity, before 

reaching a decision on imports. The Protocol also gives special 

attention to the biodiversity to . · indigenous - and local 

communities. It also encourages to co- operate on research and 

exchange of information on these matters. India has ratified 

the protocol on 17th Januar-Y, 2003 and the protocol entered 

into force on 11th Septemb~r, 2003. 

iv. World Trade Organization (WTO) Agreements: -_The WTO 

is mainly involved ·in establishing rules for international trade in 

541 The AlA provides- for a prior assessment by· importing country· of GMOs 
intentionally introduced into the environment like seeds for plantation, live fish for 
release etc. This agreement calls for documentation and identification of LMOs which 
include the relevant trait, information handling, storage, transport and use along with 
a full report or risk assessment. _ . 
542 Preamble, Article 1, Article 1 0( 6) and Article 11 (8) of the Biosafety Protocol. 
543 Article 5.7 ofthe Protocol. -
544 Article 21 and 26 ofthe Biosafety Protocol. 
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GM foods. Two .. agreements in the WTO apply to risk 

assessment and labelling of· GM -foods. These are the 

Agreements on Sanitary and Phytos~mitary Measures (SPS) 545 

and Technical barriers to Trade (TBT)546
• The risk assessment 

of GM foods for trade requirements is addressed under the 

agreement on Sanitary and Phytosanitary Measures (SPS). This 

agreement deals with application of food safety and animal and 

plant health regulations. 

v. OECD Guidance for the Designation of a Unique Identifier 

for TransgeniC Plants, 2002: - In .F.ebruary 2002, the OECD 

published the Guidance for the Designation. of a Unique 

Identifier for Transgenic Plants. A Unique Identifier is a nine

digit, alphanumeric code that is given to each transgenic (or 

genetically engi.neered) plant that is approved for commercial. 

use, including planting and food/feed use. This guidance was 

developed because confusion can arise when different national 

authorities are sharing .information on the same genetically 

engineered crop if. different names or descriptions can be used 

for the same product. The guidance has. been designed so that 

developers of a new transgenic pla.nt can generate anidentifier 

545 The Agreement on the application of Sanitary and Phytosanitary (SPS) measures is 
closely linked with the Agreement on Agriculture. It empowers the governments with 
the right to restrict trade when necessary to protect human, animal or plant life or 
health was also recognised under·the GATT [in Article :XX(b)] provided that the 
measures were not applied as a disguised restriction on trade. Many countries feared,· 
however, that with non- tariff barriers to agricultural imports being banned following 
tariffication and enhanced and unjustified use might be made of sanitary and 
phytosanitary measures to restrict trade. The new SPS Agreement designed to head 
off this threat followed the model as negotiated at GATT Tokyo Round aild it was 
further negotiated at Uruguay Round so that the SPS agreement is a spiri. off from 
TBT (Technical Barriers to Trade) 

546 The TBT agreement assists to ensure that WTO members do not use domestic 
regulations, standards, testing and certification· procedures to create unnecessary 
obstacles to trade. It encourages countries to us~ ·international standards where 
appropriate. 
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and include it in the dossiers that they forward to national 

authorities during the safety ass~ssment process. Once 

approved, national authorities. can then forward the unique 

identifier to the OECD Secretarjat for inclusion in the OECD's 

product database. This is particularly. important as more and 

more information on the safety of _approved products becomes 

available through web sites. In January 2004, the EU adopted 

the OECD guidance as its system for generating unique 

identifiers "establishing a system for the development and 

assignment of unique identifiers for genetically modified 

organisms". 547
. The OECD guidance has also been recognised as 

a mechanism for unique identification to be used within the 

context of the Cartagena Protocol on Biosafety. 548 

REGULATORY REGIME FOR GENETICALLY MODIFIED FOODS 

During recent years there has been considerable advancement of 

Science and Technology for using Modern Biotechnology tools for . 

the production of foods, feeds and drugs. Research is also helping in 

developing plants such as banana with vaccine against cholera and 

tomato and muskmelon with vaccine against rabies. Cures even for 

diabetes and cancer have been attempted with encouraging results 

through the production of immune proteins in plants. 549 While the 
. . 

countries like USA, Argentina, Canada, Brazil, China, and South 
. •, . 

Africa are jointly producing 99% of the world's transgenic crops (GM 

food), the rest of the countries like Australia, Mexico, India and EU 

countries like Spain, France and Germany, contribute remaining 

547 Commission Regulation (EC) No. 65/2004. 
548http://www.oecd.org/document/57/0,334.3,en_2649_34385_31562937_1_1_1_1,00. 
htinl. Visited on 15th April, 2009 at3.47 PM: · . 

549 The Indian Council of Medical Research, New Delhi, Regulatory Regimen for 
. Genetically Modified Food: The Way Ahead, April2004. 
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1%.550 India grew BT cotton in around 0.1 million hectares in 2003 
. . 

which was double of 2002.551 The genetically engineered crops 

commercially cultivated include cotton, soyabean, maize, canola, 

·tomatoes, potatoes and squash. Seventy three percent of the GM 

crops raised were for herbicide tolerance, 18% were aimed at 

resistance to insects and 8% were varieties containing both traits 
. . . 

while only less than 0.1% of the crop was aimed at other 

characteristics like yield improvement, vitamin enrichment, etc. 552 

REGULATORY SYSTEM FOR GM FOODS IN SELECTED 

COUNTRIES 

(a) USA: In the USA, there is a co- ordinated framework ·for the 

regulation of biotechnology. Genetically engineered (GE) crops-

including crops engineered to resist pests or tolerate herbicides--are 

widespread in the United States and around the world. Taking 

direction from the .1986 Coordinated Framework for Regulation of 

Biotechnology, the U.S. Department of Agriculture (USDA), 

Environmental Protection Agency (EPA), and Food and Drug 

Administration (FDA) regulate GE crops. to ensure that they are 

safe. 553 The three agenci.es have a coordinated program for 

monitoring the use of marketed GE crops to determine whether the 

spread of genetic traits is causing undesirable effects on the 

environment, non-GE segments of agriculture, or food safety, as 

recommended by the National Research Council and others. USDA, 

· EPA, and FDA have · proposed regulatory changes intended to 

improve their oversight of GE crops. The regulatory system . is 

characterized with- sectoral approach regulation; procedures for 

notification, performanc.e standards, safety standards; no. 

55o Id. 
551 Id. 
552 Id. . 
553 http://~.gao.gov/products/GA0-09-60 
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mandatory labeling and mandatory pre-market approval. The Farm 

Bill, 2008 requires USDA to take actions on lessons learned from its 

investigation of an unauthorized release of GE rice. 

(b) European Union (EU): The European Union adopted the policy 

of environmental release and marketing, contained use~ safety 
. . . 

review and labeling of GM foods. The regulatory system on GM food 

under the EU is featured with- procedures for authorization and 

notification; procedures for risk assessment; mandatory mqnitoring, 

labeling and traceability, consultation of scientific; committees, 

consultation of ·public; establishment of 1% threshold for 

adventitious contamination of non-GM with GMO._ In .Europe, the 

labeling and packing of the GMOs placed on the market are to be in 

accordance with the· permitted conditions under Article 21 and 26 <;>f 

the Biosafety Protocol. 554 The EC Regulation555 of the European 

Parliament and of the Cpuncil on GM Food and Feed lays down the 

details of labeling. Again, the imported foods must be subjected to 

label regulations. It should have certificate of origin indicating GMO 

status and proof of analysis from certified laboratories. The System 
~ . 

for the Development and Assignment of U_n"ique Identifiers for GMOs 

designed a unique identification .system for GMOs authorized for the 

placing on the market.556 In Europe, the economic damage resulting 

to the non-: GM growers from the blending with GM crops is dealt 

under the national civil liability systems. 557 Member countries are . 

planning to introduce specific legislations and compensation 

schemes for this purpose. Imposition of levy on GM grow~rs ahd 

third party insurance obtained by the GM growers are the ·practice 

· 
5 ~4 Directive 2001/18/EC of the European Parliament and of the Council on the 
Deliberate Release into the Environmnet of GMOs. · 
555 EC Regulation No. 1829/2003. . 
556 European Commission Regulation No. 65~2004. · 
557 Directive 2004/35/EC of the European Parliament and of the Council on 
Environmental Liability with regard to the Prevention and Remedying of 
Environmental Damage. 
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· methods for compensating admixture. 558 The European Commission 

on September 8, 2004 has approved the. inscription of 17 varieties 

genetically modified seeds in the Common EU Catalogue of Vari.eties 

of Agricultural Plant Species, the first time that transgenic varieties . . . 

have been entered into the· catalogue .• 559 However,· on 9th of 

February, 2008 France officially banned the cultivation of the bt- · 
·-

maize MON810. With the ban on the US-agrogiant Monsanto's crop 

France joins Austria, Poland, Hungary and Greece. Environmental 

organisations and critical farmers are happy, conventional maize 

growers and Monsanto angry.560 Till 17th March, 2oo9, the crucial 

decisions are pending at the European Union's level regarding the 

. cultivation of genetically modified crops. Earlier, the European 

Commission had proposed to force Austria, Hungary, ·France and 

Greece to lift safeguard measures they put in effect against 

Monsanto maize MON 810, the only GM .crop currently allowed for 
. . 

cultivation in the EU. ·Again( the European Commission also· 

proposes to approve the cultivation of two GM maize crops 

(Syngenta Bt11 and Pioneer 1507) which would be the· first 

approvals of the cultivation of a genetically modified crop in Europe 

since 1998.561 In spring 2004, Greek authorities discovered that 

with GM contaminated,·corn and cotton seeds had entered the Greek 

market. In many cases, the contaminated corn seeds had been sold 

to farmers without informing them and. already sown in various 

small areas mainly at Northern parts of Greece. According to 

Ministry of Agriculture official statements Greek government traced 

558 European Commission Reports on Natioanl Meastires to Ensure Co-Existence of 
GM Crops with Conventional and Organic Fanning, IP/06/293, 2006, downloaded 
from http://www.biosafety.be/MenulbiosEm.html, visited on 12th December, 2009 at 
6.54PM. 
559 http://www.ens-newswire.com/ens/sep2004/2004-09-08-04.asp, visited. on 12th 
December, 2009 at 6.59PM · · 
560http:/ /www. aseed.net/index. php?option=com _ content&task=blogcategory&id=21 & 
Itemid=38, visited on 12th J)ecember, 2009 at 6.24PM. 

· 
561http://www.aseed.netiindex.php?option=com_content&task=blogcategory&id=21& 
Itemid=38,visited on 12th December, 2009 at 3.54PM. 
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and destroy 117, 97 hectares of sown corn fields. Two companies 

were liable for the· GE corn contamination, Pioneer and Syngenta. 

· Both companies offered to the farmers compensation provided that 

they would had signed a contract. By signing the contract the. 

farmer was bound not to turn against the company; in case they 

would, they had to return the money of compensation to the 

company. The amount of compensation· differed from farmer to 

farmer, from area to area and from company to company. In some 

cases, a company offered to cover the cost of farmer's expenses up . 

to that time. In other cases, they offered to cover a part of the lost 

profit or a part of the subsidy per hectare. At this, the General 

Confederation of Greek Agrarian Association . (GESASE) filed case 

against companies. that unlawfully supplied GM contaminated seeds 

to Greek farmers. 562 

(c) Australia: In Australia, there is National Gene Technology 

Regulatory System. The top most organ is the Office of the Gene 

Technology Regulatory. The Australian GM. crop Regula~ory system 

is featured with- whole of government approach; labelling of foods. 

, containing GM protein or DNA in final product; minor ingredients 

·and highly refined oils exempt from labelling; 1% tolerance for 

unintende,d mixture . 

. (d) China: In China there is the Safety Administration Office for 

Agricultural Biological Genetic Engineering under the Ministry of 

Agriculture. The most important features. of the system- procedure 

for administration of registration .. of imported feed and food 

additives; labelling requirements for all imported GM soya bean, 

corn, ra.peseed, cottonseed. and tomatoes; approval procedure for 

· 562http:/ /www. aseed.net/index:php?option=com _ content&task=view&id=33 O&Itemid 
=174, visited on 12th December, 2009 at 4.34PM. 
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release into environment. The Chinese Regulations on Safety of 

Agricultural Genetically Modified Organisms, 2001 and the · 

.Implementation Regulations on Labelling of Agricultural Genetically 

Modified Organisms, 2002. specify that GMOs in the labelling 

catalogue shall be marketed according to the implementing 

. regulations. Otherwise,. imports or marketing are banned. · 

India: - Currently the Ministry of Environment and Forests as well 

as the Department of Biotechnology., both. of whom were pioneers in 

regulating GM foods in India as well as the Ministries of Agriculture, 

Health, and Commerce have considerable stake in the field. 

Regarding the GM Crops, the legal framework in the country is as. 

under-

1. Environment Protection Act 1986 With Its 1989 · Rules 

Pertaining To Genetically Modified Organisms (GMO): -The 

Genetic Engineering Approval Committee (GEAC)563 established 

by the Ministry of Environment and Forests 564 acts as a statutory 

body to deal with rules and procedures for handling GMOs and 

hazardous organisms for review and approval ·from 

environmental angle involving large scale use of GMOs, their 

products in R&D, industrial production, environmental release 

and field application. Further, without the approval of the 

GEAC565 no person is entitled to import, manufacture, transport, 

store, distribute or sale of any food, feed, raw or processed or 

any ingredient of food, food additives or any food product that 

contains GM material. Again, a Biotechnology Coordination 

Committee under ttie GEAC functions as the legal and statutory 

body with judicial powers to inspect, investigate and take . . . 

563 GEAC gives the approval of large scale field trirus and commercialisation of the 
GM commodities. 
564 The EPA Act 1986 and Rtilesl989 ofMinistry of Environment and Forests. 
565 The draft notification issued by the Ministry of Environment and Forests in July 
2001. 
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punitive action. Again, the Committee is also empowered to 

review, control, and monitor large scale use of GMOs in R&D and 

industrial production, environme.ntal release and experimental 

field trials. 

2. The Report of the Review Committee on G.enetic 

Manipulation (RCGM) under the 

Biotechnology (DBT): -The Ministry 

Department of 

of Science and 

Technology, monitors the safety related. aspects of ongoing 

research projects involving GMOs through bringing out manuals 

of guidelines. 566 The mechanism of implementation of guidelines 

· is through the Recombinant DNA Advisory Committee (.RDAC)567 

and Institutional Biosafety Committee (IBSC) 568
• Such committee 

(RCGM) 569 should also include a representative from the health 

sector. In addition, there is a provision of State Biotechnology 
. . 

Coordination Committee (SBCC) and District Level Committee 

(DLC). 

3. The National Seed Bill, 2004 and GM Seeds: - The Seed Act, 

1966 doesn't have provision relating to the Genetically Modified 
' . 

Seeds. Genetic engineering is an irreversible and uncontr-ollable 

technology. Once released into the environment even for one 

season in a small scale, the potential for environmental damage 

and human health impacts could be tremendous. However, the. 

National Seeds Bill 2004, in t~e case of transgenic varieties, has 

inter alia following features-

566 Recombinant DNA Safety Guidelines 1992 and Revised Guidelines for Research 
in Transgenic Plants 1998 
567 The RDAC takes note of development at national and international' levels in 
biotechnology on recombinant research, use and application. · 
568 The IBSC is the nodal point. for interaction within an Institute, University, 

. Commercial Organization included in rDNA research or implementation of rDNA 
guidelines. The IBSC is . constituted in all centres engaged in genetic engineering 
research and production activities. 
569 RCGM controls the researches and limited field trials. 

298 



• The Bill contains "Special Provision· for Regulation . of 

Transgenic Varieties .. - it proposes a provisional registration 

for two years, subject to clearance· under the Environment 

Protection Act, 1986. Stil.l, ther~ · is the inevitable and 

irreversible possibility of the transgenic contamination of seed 

stocks. At this, it may be submitted to enforce the absolute 

liability mechanism in. case of any untoward incidents during 

seed trials, testing relating to such seeds. 
. . I 

• Under the new Bill, the accredited individuals and institutions 

will be able to provide certification. But- self-certification is 

expected to allow any seed company to establish ·its own 

certification institutions tomorrow and certify its own seed 

which is really very dangerous. 

• The Bill also says that any seed t~sting laboratory in the 

government or non-government sector can act as a. State 

Seed Testing Laboratory where analysis of seed of any kind or 

variety shall be carried out. 

• The penalty clauses provided for. offences are very mild and 

not deterrent enough.570 

• The bill is completely inadequate when it comes to 

compensation to farmers in . the case of seed failure. Such 

compensation should be linked to a Seed Insurance system, 

the premium for which is paid by the seed trader. 

Compensation should include the monetised value of the 

570 The bill proposes that the offender who sells sub-standard seed, upon conviction, 
be punishable with fine which shall not be less than: five thousand rupees but which 

. may extend to twenty five thousand rupees. Offenders who sell spurious, misbranded . 
or non-registered seeds are punishable with imprisoinnent for a term which may 
extend to six months or with fine which may extend to fifty thousand rupees or with 
both. 
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expected performance ~s well as coverage. of costs of · 

cultivation incurred and not just the seed cost. 

Institutional mechanisms proposed sh·ould · incorporate 

decentralised planning~ This is best done in the public ·sector given 

the elaborate R & D set up and the agriculture departments that are 

in place. Ins~ead of doing away with· th~ extension system and 

trimming the departments more. and :more, there should be 

adequate investments on State Seed Development Corporations, on 

Seed Certification Agencies, on Seed Testing Laboratories and most 

importantly on programmes like Seed· Villages which could. 

incorporate training· on breeding skills to farmers where required. · 

Again, Panchayats should have a role in certifying failures or losses 

since agricultural officials are not always available on time to ·verify 

the field level situation. 

4. The Food Safety and Standards Act, 2006: - The Act deals 

with the regulatory aspects of the· GM Crops. The Act of 2006 

defined the "genetically engineered· or modified food" . under 

Section 22(2). 571 The Central Government has established a 

body to be known as the Food Safety.and Standards Authority 

of India.572 The Food Authority shall, by notification, establish a 
Committee to be known 'as the Central Advisory Committee 

shall ensure close co-operation between the Food Authority· and 

the enforcement agencies and organisations operating· in the 

field of food. 573 the Food Authority may establish as many 

Scientific Panels on genetically modified organisms and foods; 

571 "Genetically engineered' or modified food" means food and food . ingredients 
composed· of or containing genetically modified or engineered organisms obtained 
through modem biotechnology, or food and food ingredients produced from but not 
containing genetically modified or engineered organisms obtained through modem 
biotechnology; [(Section 22(2), The Food Safety and Standards Act, 20.06] 
572 Section 4, The Food Safety and Standards Act, 2006. 
573 Section 12(1), The Food Safety and Standards Act, 2006. 
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biological. hazards; contaminants in the food chain etc. 574 . under 

Section 16(3) the Food Authority shall also provide scientific 

advice and technical support to the Central. Government and 

the State Governments in matters of framing the policy and 

rules in areas which have a direct or indirect bearing on food · 

safety and nutrition; search, collect, collate, analyse and 

summarise relevant ·scientific. and technical data particularly 

relating to food consumption and the exposure of individuals to 

risks related to ·the consumption of food; incidence and 

prevalence of biological risk; contaminants in food· etc. take all 

such steps to ensure that the. public, consumers, interested 

parties and all levels of panchayats receive rapid, reliable, 

objective and comprehensive information through appropriate 

methods and means. Under Section 22 of the Act, no person 

shall manufacture, distribute, sell or import any novel food, . 

genetically modified articles of food, which the Central 

Government may notify in this behalf. Where an offence under 

this Act which has been comm.itted by a company, ("company" 

means anybody corporate and includes a firm . or other 

association of individuals; and "director" in relation to a firm, 

means a partner in the firm.) every person who at the time the 

offence was committed was in . charge of, and was responsible 

to, the company . for the conduct of the business of the 

company, as well as the company, shall be d~emed to be guilty 

of the offence and. shall be liable to be proceeded against and 

punished accordingly.575 For the purposes of adjudication under· 

this Chapter, an officer not below the rank of Additional District 

Magistrate of the district where. the alleged offence is 

committed, shall be notified by the State Government as the 

Adjudicating Officer for adjudication in the manner as may be 

574 Section 13(3), The Food Safety and Standards Act, 2.006. 
575 Section 66(1), The Food Safety and Standards Act 2006. 
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prescribed by the Central Government. [Section 68(1)]. The 

Central Government or as the case may be, the State 

Government may, by notification, establish one or more 

tribunals to be kno'y\ln as the Food Safety Appellate Tribunal to 

hear appeals from the decisions of the Adjudicating Officer 

under Section 68.576 No civil court shall have jurisdiction to 

entertain any suit or proceeding in respect of any matter which 

an Adjudicating Officer or. the Tribunal is empowered by or 

under this Act to determine and no injunction shall be granted 
.. 

by any court or other authority in respect of any action taken or 

to be taken in pursuance of any power conferred by or under 

this Act. 577 

· 5. Protocols for Food and Feed Safety Assessment of GE 

crops,' 2008:-_Since the· genetic ·material introduced into GE 

plants may be derived from organisms that have not previously 

been present in the human diet to any great extent, the 

corresponding gene products are considered. to be novel with 

respect to human consumption. At this, a series of protocols 

have been developed by the Department of Biotechnology · 

(DBT) as guidance to applicants seeking · approval for the 

environmental release of genetically engineered (GE) plants578 

in India undeL"Rules for the Manufacture; Use, Import, Export 

and Storage of Hazardous Microorganisms/Genetically 

Engineered Organisms or Cells 1989u (Rules, 1989) notified 

under the Environment (Protection) ·Act, 1986. Specifically, 

these protocols address key elements of the safety assessment 

576 Section 70, The Food Safety and Standards Act, 2006. 
577 Section 72,-The Food Safety and Standards Act, 2006. 
578 A plant in which the genetic material has beeil changed through in vitro nucleic . 
acid techniques, including recombinant deoxyribonucleic acid (DNA) and direct 
injection of nucleic acid into cells or organelles. Such plant may be called as 
Recombinant-DNA Plant. 
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of foods and/or livestock feeds that may be derived from GE 

crops. The principal focus of the safety ass~ssment of foods 

derived from GE plants is on assessing the potential effects of 

the expression product(s) of the inserted gene(s). This test is 

primarily used in situations where the experimenter has 

information indicating that the test material is likely to be 

nontoxic, i.e., having toxicity only above a regulatory limit 

dose. Again the test should lqok into the follwing effects on 

health on consumption of the GE crops-

• Body weight and body weight changes; 

• Food consumption, and water consumption in cases where the 

observation is optionally included; 

• Toxic response data by sex and dose level, including signs of 

toxicity; 

• Nature, severity and duration of clinical observation~; 

• Haematological tests with relevant base-line values; 

• Clinical biochemistry tests with releva.nt base-line values~ 

• Organ weights and organ/body weight ratios; 

• Necropsy findings; 

• Detailed description of all histopathological findings; and 

• Statistical treatment of results, where appropriate. 

BIO-TECHNOLOGY AND LAW 

Biotechnology has the potential to increase agricultural 

production and achieve food security. It can· help face challenges 

like lower productivity 'of agricultural crops, livestock and fisheries, 

crop damage from pests and stress induced by salinity, drought and 

alkalinity. it is now possible to engineer crop plants that can tolerate 

drou.ght, flood, salinity or other abiotic stresses, as well as resistant 

to various pests, pathogens or herbicides. While Bt crops resistant 

to insect larvae, and hfl!rbiclde tolerant crops, are already In the 
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market in many countries, crops with tol·erance to abiotic stresses 

are at various stages of development. Similarly, it is also now 

possible to engineer plants with altered ripening of fruits, changed . . . 

nutritional composition, etc., or use plants as bioreactors for 

producing vaccines,· pharma~euticals or other molecules of special . 

interest. From the Indian view point, more than herbicide 

resistance, stress resistance to drought, temperature and poor soils, 

nutritional enrichment, increased productivity- and pest resistance 

. are important. India · is under tremendous pressure ·from the 

biotechnology· industry to allow GM crops. These companies on this 

line have both the ·financial resources to. mobilise scientific opinion 

as well as political support. The Government of India has taken the 

following steps in regard to regulate the biotechnological 

innovations. 

1. Dr. M. s. Swaminathan Taskforce, 2004: - Biotechnology has . 

the potential to increase agricultural production and achieve food 

security. The· Taskforce headed by Dr M S Swaminathan. (2004) 

under the Ministry of Agriculture, Govenrment of India, proposed 

inter alia the followings-

• A comprehensive and integrated view should be developed of r

ONA and non r-DNA based applications of biotech~ology with 

other technological components required for agriculture as a 

whole. Genetically engineered and non-genetically engineered 

new varieties arising out of applications of advance technology 

need equal emphasis. 

• Integrated pest management system and the use of 

conventional biotechnologies (for example, bio-fertilizers, bio

pesticides, bio-remediation technologies, molecular assisted 

grading, plant tissue culture, etc.) should continue to· be 

encouraged and supported. 
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• A precautionary, ye~ promotional approach should be adopted in 

employing transgenic R&D activities based on technological 

feasibility, socio-economic considerations and promotion of 

trad~. 

• Public funding should be avoided in low priority research areas or 

those that reduce employment and impinge o_n the livelihood of 

rural families. 

2. Ram Gopal Yadav Committee report on seed579
:. -_The 

government tabled the controversial Seeds Bill in the Rajya Sabha 

in December 2004, later it was referred to the parliamentary 

standing committee on agriculture for review. The standing panel 

took about two years to review the Bill ar:'d recently submitted its 

report. In its 22nd report the Parliamentary Standing Committee on 

Agriculture headed by Ram Gopal Yadav has criticised the provision 

in The Seeds Bill, 2004, on the grounds as under- . 

• Under the Act, there ·is a condition for ' 'provisional . 

registration/clearance for · two years" for transgenic 

(genetically modified seeds) irrespective of such a clearance 

under the Environment Protection Act,· 1986. The committee 

reported that this would bring untested seeds and genetically 

engineered food crops into the market through· ' 'the 

backdoor." Hence, the proviso to CICJuse (15) 1 in the Seeds 

Act shoulo be deleted'. 

579 http~/ /www. thehindu. com/2006/12/31/stories/20061231 02111 OOO.htm.; visited on 1st 

April, 2010 at 9.16 AM &http://www.financialexpress.com/printer/news/185549/visited on 
l"t April, 2010 at 9.12 AM 
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• The se.ed legislation should address the issue of promoting 

sale of newly developed varieties of seeds and at the same 

time ensure that the interest of the farmers and the 

sustainability of agriculture were not jeopardised .. 

• The Seed Bill should not undermine the farmers/primary 

conserver friendly provisions of the Protection of Plant 

Varieties and Farmers Rights (PPV and FR) Act, 2001 and the· 

Bio-diversity Act, ·2002. 

• To·- that effect, the committee has recommended that the 

Protection of Plant_ Varieties and Farmers Rights (PPV and i=R) 

Act, 2001, be made fully. operative first, before passing the . 

Bill, to ensure harmony between the two. 

• · The Bill contains the protection and recognition of the 

traditional rights of farmers to produce, use, save, sell, 

exchange, share or sell seeds and planting material with the 

rider that farmers whose seeds do not conform to the 

minimum limits of germination, physical purity and . genetic 

purity would constitute a . 'violation• of the Act~ The 

Committee has held that this rider-provision would infringe 

upon the rights of the ·farmers and ~as recommended that it 

be removed from the Bill. 

• On pricing of seeds, the panel report.said that the proposed 

Central Seed Committee should be given adequate powers to 

regulate seed prices. It cited "unfair trade practices" 

committed by the seed multinational Monsanto in charging 

exorbitant prices.for BT cotton seeds. 

• The panel suggested inclusion of a clause in the Bill for 

compensating farmers for losses due to bad quality .seeds on 

the line of that in the Protection of Plant Varieties and 

Farmers Rights (PPV and FR) Act, 2001 and a designated 

arbitration tribunal or compensation committee be constituted 

for the purpose. It called for a Seed Mark to denote quality of 
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. . . 

seeds and labeling norms in harmony with the Weights &amp; 

Measures Act and Packaging Act Seed inspectors should not 

search farmers. 

3. Draft Biotechnology Policy of West Bengal, 2006: - 580 The 

state of West Bengal has adopted the biotechnology policy in 2006. 

The important issues addressed under this policy are as under-

a. Development of genetically modified hybrids and new 

varieties of crops like rice, mustard, chickpea, potato, 

tomato and other vegetables.· Target traits should be 

yield increase, pest and disease resistance, salinity/ 
' drought tolerance, enhanced nutritional quality, and 

increased shelf life. 

b. Improving jute and t.ea cultivation through 

biotechnological interventions. 

c. Development of horticulture and floriculture using clonal 

propagation. 

d. Extension of regional hardening. facilities for tissue 

culture raised plants to facilitate greater penetration of 

the technology. 

e. Cultivation of medicinal and· aro.matic plants. 

f. Establishment of gene-banks and germplasm 

repositories for maintenance and propagation of plants. 

g. Improvement of sericulture and quality. of. varieties of 

silk including tussar. 

h. Development of biofertilizers to enhance soil fertility and 

to decrease dependence on chemical fertilizers. 

Priorities should include screening of elite strains of 

microbes. Integrated nutrient management system 

needs to be strengthened. 

580 Draft Biotechnology Policy ofWest Bengal, 2006 at pg. 07 
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i. Identification of indigenous micro-flora for development 

of bacterial or fungal consortium useful as biofertilizers, 

biopesticides, etc. 

4. The Draft National Biotechnology Regulatory Bill (India), 

2008581
: - Recently, the Department of Biotechnology of the 

Government of India released the Draft National Biotechnology 

Regulatory Bill for' policing of modern biotechnology and its · 

products. Pursuant to the draft bill, the Central Government is to 

·appoint the National Biotechnology. Regulatory Authority (NBRA) for 

the implementation of work programmes and ·decisions adopted by 

the Authority and ensuring timely and quality service and 

coordinating the Central Government and various stakeholders 

through relevant committees to guaran~ee a regular dialogue. 582 

This authority583 is to render scientific advice and technical support 

to the concerned Governments on matters of policy and rules 

directly affecting GEO safety issues and crisis management; serve 

· · as the national point of contact. for international activities for policy 

measures and monitor, review and analyze national and 

international policies that may affect Government priorities. in the 

biotechnology sector; develop and implement guidelines for risk 

assessment methodologies and feed the concerned Governments on 

· safety matters; establish a network of organisations for the 

exchange of information, expertise and :best practices; provide 

a·ccess to process and criteria for risk assessment and risk 

management to the stakeholders and the public to uphold the 

'credibility and predictability of risk assessment';. notify the public, 

all clinical and field trials and regulatory· decisions; design public 

outreach programmes to inform the public on the Authority's 

581 http://igmoris.nic.inldefaultl.asp visited o.n 9th October, 2008 at 8.54 PM; 
582 Section 5 of the Draft Bill. 
583 Section 9(3) of the D~aft Bill. 
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mandate and pro·grammes;584 commit to continued 'quality 

improvement and professional development' in the scientific front; 

contribute to the development. of international technical standards; 

and promote consistency between international technical standards 

· and domestic. Again, there is a provision for the setting up of the 

Inter- Ministerial Advisory Board (IAMB)585 and the National 

Biotechn-ology Advisory Counci_l (NBAC)5
.
86

• However, neither the 

Board nor the Committee are entitles to interfere with any product 

specific decisions made by. the authority. Under the Draft Bill, the 

Authority ~hall have at least three587 branches, viz. the agricult~re 
branch, forest branch and fisheries branch. Again, the Human and . 

Animal Health Branch will control process and products with 

applications in human and veterinary health while the Industrial and 

Environmental Applications Branch will take care. of products and 

process used in industrial manufacturing and environmental 

applications. Each branch will be headed by a Chief Regulatory 

Officers (CRO), an eminent scientist with expertise in the concerned 

subject matter. Again, the Authority is ·empowered to constitute 

Scientific Advisory Panels on an ad hoc basis for obtaining scientific 

advice, informations and recommendations on safety. issues that 

could impact human and an.imal health arid the environment. Under 

the Draft Bill, the· inspection amd monitoring activities will be 

undertaken according to NBRA best practices through ad hoc 

committees trained by the NBRA.· Confined field trials of the GE 

584 The Communication-and Outreach Unit under the Draft Bill, 2008. 
585 IMAB consists of the representatives of the concerned Ministries, Department of 
Biotechnology, Department of Science atid Technology, ICMR, ICAR, CSIR, Drug 
Controller General of India, Directorate of Plant Protection, Quarantine and Storage 
and Food Safety and Standards Authority, This ·board (IMAB) has beep.· made 
responsible for promoting cooperation with the Central Government to implement the 
biotechnology regulatory system in India. · 
586 NBAC will consist of representatives from t:he 'scientific community, private 
sector, and civil society in diverse fields such as science, business, ·law, nutrition, 
environment, human health and public advocacy'. · 
587 Section 9 of the Draft Bill. 
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crops will be c;arried out with the participation of State Agricultural 

Departments and State Agricultural Universities. Under the Draft . 

Plan, non- compliance by. a person with the provisions of the 

proposed act and rules is an offence punishable under the Act. 588 . 

However, Section 28 forbids any suit, prosecution or other legal 

proceedings against the functionaries acting in good faith under the 

proposed act or rules. The Draft Bill again proposes the constitution 

~ of the National . Biotechnology . Regulatory Appellate Tribunal 

constituted with one judicial member and two technical members 

(one from health care and allied fields and other from agriculture 

and allied fields). Any person aggrieved by the decision under 

Section 11, within a stipulated time of 30 days from the date of 

communication of the decision to the applicant is ·entitled to appeal 

before the tribunal. However,· the jurisdiction of civil court or other · 

authority to entertain any appea.l in respect of any matter with 

which the Authority is empowered. 589 

5. The Right to Information Act, 2005: - Today, the protection 

. of confidential business information (CBI) have gained strength with 

the expanding IPR regime to safeguard enterprises to attain and 

maintain competitive advantage. At this juncture, though the RTI 

Act, 2005 doesn't warrant the disclosure of information including 

commercial confidence, trade secrets or intellectual property, which 
. . 

would harm· the competitive position of a third party590
, this 

exception can be neglected in case it is satisfied that larger public l 

interest demands such disclosure.591 In Divya RC1ghunandan v. 

588 Sections 16- 19 of the Draft Bill. 
589 Section 26, of the Draft Bill. 
590 Section of the Right to Information Act, 2005. 
591 Article 8(1)(a) ofthe Bio-safety Protocol, 2000. 
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·.Department of Biotechnologr92 a Greenpeace representative 

applied for information on the locations of multi location field trial 

and 'data on toxicitY, allergic nature and pther relevant material' of 

GM brinjal, okra, mustard and rice authorised for multi locatio.n field 

trials. At this, only a list of locations was provided but the data was 

not delivered. But on appea.l, only the data on BT brinjal was given 

because the data o~ other crops was still under process. However, 

ruling on the second appeal, the Central Information Commission 

directed the DBT (Department of Biotechnology) to disclqse the 

data. The Commission also ~uggested the_ publication .. of the 

information in printed form because the matter was of ·considerable 

concern to the educated public. Thus, although the revealing of the 

information may lead to the disclosure· of patented technology, the 

greater public interest and sensitivity of the matter would make it a 

fit case for the competent authority to disclose. It was also opined 

that the disclosure based on expert opinion sho_uld at the best be 
~ . 

done at the governmental level. 

GM crops, in India have caused a number of problems in 

India. Here the suicide of a huge number of farmers is· a sad 

commentary on the impact of liberalization policies that made 

a·griculture un-remunerative. At this, commenting on the· Bt-cotton 

controversy in India, Prof. Penta! said593 that while the efficacy of 

the BT gene in imparting pest resista~t:e to the plant is well 

established, the success of the technology depends critically on the 

cultivar into which that gene was introduced. Among the various Bt 

. cotton varieties introduced so far in Indian agriculture, cultivars 

592 Complaint No. CIC/WB/A/2006/00548. Decision dated 7.05, 2007, accessible 
from http://cic.gov.in/CIC-Orders/Decision. visited on 24th October, 2008 at 4.56 
PM . 
593 http://www. Corporatisation of ami.culture\lndia International Centre Discussion 
Forums.htm visited on 30th September, 20011 at 4.56 PM" · . 
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which were well known for their proven suitability for Indian agro

climatic conditions showed ·good re~;ults, while others such as those 

introduced initially by Monsanto-Mahyco were not as successful. 

. This clearly shows .that the failure is not due to the Bt technology, 

but due to the wrong choice of cultivars for introducing the Bt gene, 

he said. 

The BT Brinjal story: - Very recently, after facing stiff opposition 

from the environment ministry, the proposal to introduce genetically 

modified (GM) food in India has run into· trouble with the Planning. 

Commission. In the first public positioning by the Government, the 

highest planning body has shown the red light to GM technology in 

food crops like- tomato, potato and green vegetables including 

brinjal. However, the plan panel has fewer objections to introduce 

the GM technology in· non- edible agro- products like cotton. Mr. 

Abhijit Sen, a member, Planning Commission, commented that 

"India's crop export could be seriously hit· if it is allowed ·GM Food 

crops"594 is very significant. However, in very recent times, the 

Genetic Engineering' Appraisal Committee, the country's 

biotechnology regulator has deemed Bt brinjal which is a part of an 

USAlD programme under which the Indian Institute of Vegetable 

Research, Varanasi, the University of Agricultural Sciences, 
I 

Dharwad, and Tamil Nadu Agricultural University, Coimbatore who 

worked with the MNCs like- Mosarito & Mahyco with specific level, 

suitable for consumption. At this, the Union Environment and Forest 
. . ' 

·Ministry under Jairam Ramesh has decided to hold a series of public 

consultations before finalizing the decision on the commercial 

release of bt brinjal.595 However, the farmer l_eaders sought the 

. intervention of the Prime Minister, on the following grounds596
-

594 Reported in The Sunday Times oflndia: 14th June~ 2009 atpg. 08. 
595 Reported in The Times of India: 17th 'Oct, 2009 at pg. 09. 
596 Gaigi Pasai: The Hindu: 24th October, 2009 at pg. 14. 
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a. Fear of losing the traditional brinjal seed just like 

traditional. cotton seeds;. 

b. ·Brinjal is grown in abundance in India; 

· c. It is used as fodder for cows and buffalos; 

d. It's impact on cattle and children and humans who 

consume their milk. Generally Bt (Bacillus 
\ . . 

thurengiensis) is an external spray,. used· to 

control pests in agriculture, with a warning written 

on it "Keep away frorn children as it causes 

allergies" 

e. It's impact on human beings in longer terms etc. 

In addition to the far'"!'er leaders of different regions of 

the country, some <;>f the state· governments like Madhya Pradesh, . 

West Bengal, Kerala, Orissa, and Chattisgarh etc. are on a row to 

say no to Bt Brinjal. At this, the Madhya Pradesh Minister for .Farmer 

Welfare arid Agricultural Development, Dr. Ramkrishna Kus111ariya 

categorically said ~hat he will not allow Bt Brinjal into the state as 

he understands the possible dangers of GM food crops. 597 

West Bengal: - In West Bengal, mostly the traditional seeds are in 

use. In some parts the farmers preserve seeds, they exchange with 

each other, and they even purchase seeds from the market. 

Farmers especially, the small and marginal who dominate into the 

sector" in most cases, undergo agricultural activities after taking · 

loan. Seed is the most important component for cultivation. If the 

seed is .. proper or pure, then, it is f!ne. But unfortunately, the seeds 

mostly available in the market are suffering from adulteration. 

Sometimes, the seed .doesn't germinate, sometimes, they do not 

bear crops even if the plant has normal growth. In the second case 

the farmers suffers more as in this case he supplies all the 

597 Reported in The Statesman: 30th October, 2009 at pg. 03. 
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implements but doesn't get the desired result. So, it requires the 

supply of good quality of seeds. Generally~ seeds are of four types 

viz. - Foundation seeds,598 
. Breeder's · seeds, 599 certified seeds,600 

and the Truth Level seeds. 

GM Seeds a.nd Bengal: -The State of West Bengal has not yet 

finalized its policy on GM crops. However, the government planned 

to modernise farming in the state to increase production and ensure 

food security through promoting crop diversity for intensive and 

maximum use of all kinds of land available for·cultivation. The state 

government allowed Mahyco for conducting field trials for BT rice 

and Bt Okra on 11 July, 2006 at North24-Parganas without setting 

up the SBCC and DLC for monitoring_ ·purpose.601 The Bengal 

government is increasing cotton cultivation from 500 to · 5,000 
·-

hectares by the end of the. 11th plan period. 602 However, the 

members of the state agriciJitural commiss.ion had recommended in 

its interim report a complete ban on all kin?s of open field trials and . 

commercial cultivation of all kinds of GM crop varieties in the state 

ti.ll all issues of environment and bio-safety are resolved.603 

Organic Farming 

The most advanced phase of agricultural development is the 

demand for organic farming. The Green Revolution changed India's 

position from a food_ deficient to food self- sufficient state·. Organic 

598 Foundation seed: It is the secondary stage of seed production cycle. National Seed 
Corporation (NSC), Seed Farm Corporation of India (SFCI) and State Seeds 
Corporation (SSC)' s have been given the responsibility for its production. . 
599 Breeder seed: It is the primary stage of the seed production cycle. It's production is . 
organised by the Indian Council of Agricultural Research (ICAR). Breeder's seeds are 
fUlither multiplied into foundation and certified seeds. 
60° Certified/ Quality seed: these seeds are produced by all the farmers in all regions. 
601 http://sanhati.com/news/329/Cracks in agri commission over GM crop field trial 
ban.htm; visited on Aug. 31, 2008, at 5.45 PM. 
602 Id. 
603 Id. 
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. farming views the entire system-. _plants, animals, soil, air; water 

and micto- organisms- in totality, with the ultimate objective of 

producing healthy, nutritious and quality food in a sustainable 

manner. Thus, it encourages the biologica_l cycles involving micro

organisms, soil flora and fauna, plants and animals in . order to 

enhance long term productivity of soil on the one hand and getting 

· rid of pollution, which results from chemical practices, on the other. 

Thus, to make millions of acres of our starved· land. productive, 

adequate organic inputs have·to be provided. Unless plant nutrients 

are supplemented adequately through compost and biofertilisers, 

sustainability of production cannot be achieved. Again, the 

reduction of nitrogenous fertilisers,· may itself be able to reduce the 

pest and disease incidence of crops proportionately. 

Some of the major characteristics on organic farming are-

;. No use of synthetic chemicals such as fertilisers, pesticides, 

· antibiotics etc. in agricultural production 
•, 

ii. Use of organic materials such as compost and manure to 

maintain the organic matter balance of soil, and as source 

of nutrients 

iii. Use of nitrogen fixing as well as pest resistant plant · 

varieties 

iv. Incorporation . of soil management techniques such as 

mulching, inter- cropping~ and crop rotation 

v. Use of agro forestry systems 

vi. Use of bio- agri inputs such as bio- pesticides, bio- control 

agents, bio- fertilisers and humid~substances from vermin 

composts etc. 

Opportunities for Organic Farming in India: -There is ample of 

scopes for Organic farming in India. Every year,· huge agricultural 

waste is available but most of it is not properly used. We must 

convert our 'filth into our wealth' by mobilizing all the biomass in 

rural and urban areas. Our social forestry can be planned to 
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augment biomass requirement,. in additiqri to fodder and fuel now 

being supplied. The government should pay attention to organic 

cultivation basically due to the reasons-

• The use of .. hybrids, excessive irrigation and chemicals 

·have now started lowering agricultural yield, in other 

words diminishing returns have started accrui.ng. 

• The excessive use of chemicals is proving to be extremely 

harmful from the environmental point of view. 

• A large proportion of agriculture does not· use 

chemicals.604 Hence, it is nece.ssary to upgrade non

chemical agriculture to orgariJc agriculture and use 

modern and. well known methods of organic and bio

dynamic cultivation to increase agricultural yield. 

In a bid to boost organic farming in the country, the Union 

agriculture Ministry has drawn up a national project on organic 

cultivation during Tenth Five Year Plan. Under this project, there 

was a proposal for setting up a National Institute of Organic 

Farming at Ghaziabad and with six regional offices at Bangalore, 

Hissar, Jabalpur, Nagpur, Bhubaneswar, and Imphal and· also the 

establishment of commercial production units for organic products. 

Again, the farmers of Punjab are already experimenting with green 

manure under the project called 'Subhayog'. to combat the 

perplexing problem of glut,· underground water table depletion, . 

environmental degradation, increasing per unit profit margin and 

above all to jack up the quality of the produce to compete strongly 

in the international market.605 After having successfully produced a 

good yield of paddy, farmers of 10 villages iri Ludhiaria ~re trYing 

this experiment on wheat crop also .. :The ground reality in India and 

in several other developing countries however is that 60-80% of its 

604 In India, only 30 percent of our total cultivabl~ area is covered with fertilizer 
where irrigation facilities are available and the remaining 70 percent of the arable 
land, which is mainly rainfed area, has not been using any fertilizer. 
605 R. B. L. Garg, Eco- friendly Farming; Science Reporter; January, 2006 at pg. 26 

316 



agriculture still uses very little . chemicals and could easily be 

converted to organic agriculture.606
. Society for Equitable Voluntary 

Actions (SEVA)607
, in eastern India with its thrust area in 24 

Parganas in West. Bengal is promoting organic agriculture through 

training program.mes for farmers and through field action 

programmes .. Th~ india Bio-Organic Tea Association has already 

been formed to promote organic and bio-dynamic tea608 production. 

Alongside· the efforts of NGOs and· private bodies, the government 

had recently evolved some intensive programmes to encourage 

· organic agriculture. These include institution of prizes for individual 

farmers practising organic farming and effort. through Agricultural 

and Processed Food Export Development Authority (APEDA), 

Commodity Boards to promote export of organic agricultural 

products, etc. To vitalise the organic agricultural movement, a 

number of our universities and scientists of ICAR have also started 

playing a key role. Bidhan .Chandra Krishi Vidalaya in West Bengal · 

and the University of Agricultural Sciences, Bangalore have already 
. . 

organized national workshops and also initiated a correspondence 

course on organic agriculture to reach a large number of farmers on 

organic agriculture. 

· A study on the Organic Darjeeling Tea609
: - The Darjeeling 

Organic Tea industry shows some interesting findings. One of the 

major reasons for tea gardens to turn organic was because· yields 

were decreasing due to excessive usage of chemicals and fertilisers, 

and most of the tea bushes are over .140 years old and need. 

606 V eena Jha, Production and trade in Organic Agricultural products; 
h~:/ /www. unctad.org/trade _ env/docs/organic%20agriculture. %20cuba pdf visited on 
24 September, 2008 at 10.07 PM. 
~M . . . 
608 This was .a practice which was prevalent in ancient India under which planting and 
harvesting is carried out according to the cycles of the moon. It is supposed to lead to 
higher productivity and those who practice it appear to find their yield rising. 

· 
609 Veena Jha, Production and trade in Organic Agricultural products; 
h~:/ /www. unctad.org/trade _ env/docs/organic%20agriculture. %20cuba pdf visited on 
24 September, 2008 . · . 
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replanting. The chemical cultivation was leading to soil erosion and 

landslides in the Darjeeling district. Converting to organic 

agriculture, though labour inputs have increased by about 30% per 

year, other costs such as manure, organic pesticides and bio

fertilisers610 decreased at a great extent. In order to truiy benefit 

from organiC farming of tea, market diversification into other 

products such as herb tea, eco-tourism, green tea, and other 

products are required. 

Organic Farming .vis a vis ·GM Crops: -The co- existence of· 

. organic farming and the farming of GM crops may lead to economic 

damage to the farmers. Not long . before, the Basmati growers in 

India were warned by the Ministry of Commerce of the possible 

admixture with GM rice (used in field trials) and a subsequent loss 

of foreign markets.611 "·Aithough Article 4, of the Bio-safety Protocol 

makes a special reference to the centres of origin, the Draft 
' . 

National Biotechnology Regulatory Bill of 2008 doesn't address this. 

Again, many of the organic farmers fear from GM pollution. The 

European Council Regulation on Organic Production and. Labelling of 
. . 

Organic Products stipulates that one of ·the basic principles of 

organic production is the exclusion of the use of GMOs and products 

produced from or by GMOs (not containing or consisting of 

GMOs). 6i 2 Commission Recommendation . 2003/556/EC .adopted 

guidelines for the· development of national · strategies and best 

·practices to ensure the co- existence of genetically modified crops 

with conventional and organic crops. The Organic Consumers 

organisation in ttie US started a campaign against · biotech-

610 There are three kind of technologies available to manufacture organic fertiliser. 
They are Aerobic Reduction, Microbial reduction and Wormi-compqsting. The ·last 
one is very popu1ar in India because the cost of production and investments are very 
low and it does not require a big set up for it. . 
611 M.K. Sanu, Draft National Biotechnology Regulatory Bill (India), 2008- A 
forgottable effort: Indian Journal of International Law; Vol 48, No.3 Ju1y- September 
2008 pg. 425. 
612 (EC) No. 834/2007 
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multinational Monsanto. Sign the "Millions Against Monsanto" 

petition, demanding that the Monsanto Corporation stops · 

intimidating small family farmers, stops force-feeding untested and 

'unlabeled genetically engineered foods on consumers and stops 

using billions of dollars of US tax payers' · money ~o subsidize 

. genetically engineered crops - cotton, soybeans, corn, and 

canola.613 

Challenges to Organic farming: - India, a country with rich 

biodiversity, is the centre of origin for several agricultural crops, 

and wild elatives of improved varieties. Organk farming helps the 

farmers to witness a· high yield besides saving resources on . 

pesticides~ fertilisers and irrigation of soil. But, the challenge is 

now-

(a) Firstly, the biofertlisers and biopesticides have not 

become very popular in India as yet 

firstly, because there is the lack of marketing and 

distributing network. The retailers are not interested in 

selling bio inputs because their demand is low, supply is 

erratic and farmers are ignorant about bio inputs and 

secondly, is over presence of chemi.cal fertilsers and 

pesticides, heavy· advertisement of the same and higher 

margin for retailers. ·However some big firms like Terra 

Farma in Banglore and Organic Pesticides in Belgaum 

started producing fertilsers and pesticide on commercial 

basis in recent times. 

(b) Second main concern is the lack of markets and market 

premium. The best way of creating these markets would 

be to put the buyers directly in· contact with the growers 

and promoting partnerships between developing country 

613 http://www.organicconsumers.org/monlink.html visited on 3rd April, 2010 at 3.05 
PM. . 
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producers, their clients, retailers, environment and 

development organizations and Government agencies in 

. developed countries. Particular -emphasis should . be 

placed on international business partnerships along the 

supply chain. 

(c) Many of the organic farmers fear from GM pollution. The 

European Union has clear guideline on this issue; 614 But 

contemporary India has not consolidated , its position 

·about the co~ existence of the GM and non- GM trops. 

(d) The cost of certification is ex:orbitant. Thus national 
.·. 

certification agencies should be set up, so that the costs 

could come down. 

(e) There needs to have a common label of organic food for 

product certification and differentiation; and in 

mainstream markets, where self-certification under· 

particular corporate brands increasingly influences green 

consumerism. An ir:nportant example in this context is the 

marketing of organic Darjeeling tea by STARBUCKS in the 

United States of America. 

PROPOSED DESIGN OF THE CORPORATISATION OF SEED 

At this juncture, it is necessary to design a model of 

corporatisation of seed. Ultimately, any legislation related to seeds 

must uphold and support the following: 

i. The Corporate body615 should directly purchase seeds and · 

other agricultural implements through open tender for a 

stipulated -time for three to five years and renewal may be 

614 European Council Regulation (EC) No. 834/2007 on Organic Production and 
Labelling of Organic Products. & Commission Reco:minendation 2003/556/EC. 
615 For Example- 'Swarojgar' a Self- Help Corporati~riin West Bengal. 
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allowed only on satisfactory actual · performance of the 

suppliers.· 

ii. Such corporate body may distribute them through the 

SHGs to the farmers especially the small and ·marginal 

·farmers and give necessary guidance when requires. 

iii. The company must set up seed testing units of it's own. 

iv. The relevant body should take steps to improve the quality 

of land. 

v. The government must prepare the area wise lists of crops 

to be cultivated on the basis of the condition of the soil of 

the area which the body corporate must satisfy. . . 

vi. The choice of. crops to be cultivated in an area shouid be 

left mostly with the farmers and the SHGs which 

distributesthe seeds. Here, no compulsion by the.suppliers 

will be entertained. Moreover, the SHG members are to be 

trained so that they can help the farmers practically or by 

giving advices when necessary. 

vii. The body must not be allowed to do contract farming and. 

following mono- cropping pattern but must ·encourage· to 

involve them in multi- cropping because, mono- cropping, 

contributes to erosion of diversity. 

viii. The company should encourage the pattern of organic 

farming.616 

ix. The corporate body again should look into the followings-

• The company must give·necessary training to the people 

associated with the SHGs regarding the treatment of 

616 Today, 51% of the food items in India are contaminated with the pesticides of 
which 20% exceed even Maximum Tolerance Limits. At this, organic farming offers . 
enormous opportunities as an eco- friendly option for agricultural production in a 
sustainable manner The demand of organic agriculture is rising among the farmers, 
traders, consumers and research organisations in countries like the US, France, UK, 
Australia; Belgium, Canada, Germany, Italy,· Japan and India. 

321 



soil, seed, and other implements in agriculture who will · 

look after the process of cultivation and train the people 

with necessary skills. 

• The company must ensure that they will purchase a9ri

commodities directly from the farmers through the 

relevant SHGs in the local area and give best price in 

the market as determined by the government time to 

time and thus ensure the remunerative costs on his 

produces. 

• ·The relevant SHGs will have· to play the role as a 

guarantor in case of the any agricultural loan taken by a 

farmer. 

• The company must facilitate the farmers associate with 

it through crop and ~ealth insurance. 

x. The . government must monitor the activities of the 

company entering into the sector through periodical 

license. 

Again appropriate compensation and speedy redressal to 

farmers who have incurred losses due to seed failure should be 
' 

linked to an insurance system and shoulq ·be based on ·calculations 

that consider loss in yields. as· well as cost of cultivation. 

Accountability and liability should be fixed both in terms of civil and 

criminal damages against the seed traders. Again, a r~le for 

panchayats in determining seed failure under various conditions like 

misbranding, spurious seed, sub-standard seed, seed sold above 

· MRP etc. under this model I have strong reservation for the 

cuJtivation till we have sufficient data· on· the issues like- health,. 

safety and certain other issues. 

Regarding the GM.:crops, there is an urgent need to device a strong 

coordinating mechanism in the country. The co- ordinate 
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mechanism has included the combined effort617 of the Ministry of 

Health, Ministry of Environment, Ministry of Bio- technology and 

some other organs like GEAC (Genetic Engineering Approval 

Committee), RCGM. (Review Committee on Genetic Manipulation),· 

ICMR (Indian Council of Medical Research) etc. It also requires a 

whole of government approach . rather than sector by· sector 

approach .. A 'National Gene Technology Regulatory System' which 

will· have the overall mandate of regulating the use of biotechnology 

products, be they plants, microbes, animals or drugs, needs to be 

established with ~he Office of the Gene Technology Regulator to 

protect the health and safety of the people and to protect the 

environment by identifying and managing risks posed by the gene 

technology. For this purpose, adequate infrastructure needs to· be 

built up in terms of modern laboratory facilities, training of food· 

inspectors and laboratory personnel, etc. Under the system, the co

ordination should be like-

1. Unlike in the PVPFR Act, the· Seeds Bill, 2004, also. has no 

provision for regulating seed supply or seed pricing. The Seeds· Bill 

is also silent when it comes to seed pricing and seed supply 

regulations. 

2. The provision .. regarding benefit -sharing under. the PVPFR 

Act of 2001 should be suitably amended to a) the 

provision on lawfully acquired must . be amended to 

acquired by 'prior ·informed consent' of the P~mchayat of 

the village .or head of tribal community, such declaration · 

should be strictly scrutinized618 b) As most varieties are 

documented there is no need for a particular breeder to 

claim the benefit, if the breeder either acknowledges the 

617 The Draft National Biotechnology Regulatory Bill, 2008. 
618 'Prior informed consent' will also include the nght .of the community or farmer not 
to part with genetic material. Accordingly Sec 43 which takes about 'consent' must be 
amended to 'prior informe9 consent'. · 
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contribution, which can be clarified from the records of the 

Authority, the benefit must be_ then determined as per the 

extent and nature of the use o~ ·genetic material by the 

claimant619 and the commercial value of the genetic 

material used and determine the benefit which will 

automatically accrue to the community/farmer.· 

3. With the Patents Act ·coming into force and monopolies 

being legitimised in the form of IPRs, seed prices are 

spirally increasing which mounts pressure on farmers. This 

is already seen in the case of the first transgenic crop in 

India, Bt Cotton. This should be checked. 

4. Furthermore, the Seeds Bill is also incompatible with the 

Environment Protection Act, the. Biological Diversity Act 

and so on. For example, it is the EPA which lays down the 

procedure for approvals and permissions related to 

genetically modified organisms. But the ·current bill seeks 

to circumvent those rules by ·talking about provisional. 

registration· for GM varieties. 

5. The various factors pertaining to food safety to be locked 

into by the Ministry of Health both at the application stage, 

commercial release stage, import· and post market 

surveillance stage. The relevant factors are: 

(a) The process of Genetic modification; 

(b) Safety of new proteins 

(c) Occurrence and implications of unintended gene 

transfer between the GM plant, food and the gut 

microflora of humans or animals. 

(d) Role of new food in the diet and dietary intakes. 

·- (e) Effect on processing and cooking. 

619
· Sec 26(5)(a) 
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(f) Experimental studies in animals and eventually 

controlled human trials and finding out long term or 

rare effects thro~gh targeted epidemiological 

techniques beyond any normal post marketing· data 

collection. 

(gFin case, special studies are· needed to conclusively 

prove the safety or otherwise of the GM food~ they . 

should be carried out in the laboratories designated for 

the purpose by the ICMR. 

(h) A comprehensive. safety assessment of GM foods 

needs to be carried in harmonization with the Codex 

Alimentarius Commission. 

(i) GEAC should emphasise biological risk assessment. 

GEAC should regulate genetic technol.ogy like the· US 

Recombinant Advisory Committee (RCA) does for 

genetically engineered drugs.620 

·- (j) Post marketing surveillance of GM foods is meant 

to see hea.lth effec,ts if any among the population 

groups consuming these products need to be carried 

out. It also includes the supervision of sale of GM 

foods in the domestic market, their inspection, testing, 

taking of legal action for non-compliance, consumer 

awareness activity, etc;:. 

6. The existing State Level food control· systems need to be 

linked up with the State Biotechnology Coordination 

Committee (SBCC) and the district level. health officials 

involved in food control activities need to be associated 

with the District Level Committee (DLC) and it should link 

620 RCA makes it mandatocy for companies to provide a list of negative and harmful 
impacts and minimises that impact before approving for commercial sale. As a result, · 

·the approval process takes 25 years. 
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up the local bodies even panchayat which will guarantee 

public involvement .in the participation programs. 

7. In India the seeds must be successfully gone through · 

_!TlUiti-locational agronomic trials (Agronomic Performance) 

from the end of parameters like yield, growth; pest/ 

disease/ drought/ other resistance, quality, global warming 
. . 

etc. undertaken in a scientific manner. before the seed is 

sought to be commercialised. 

8. In India there is a need to compulsorily label a .food if it 

contains novel DNA/protein or has altered cha-racteristics. 

In this regard, the EU model, Chinese model or the African 

model621 may be a guide; 

9. Transparency in decision making process is essential both. 

at the international and domestic level to satisfy. the 

concerns raised by the Civil Society groups. Thus, reports 

gathered, not of the . nature of confidential business 

information about companies, can be shared with the Civil 

Societies. Again, a competent authority is entitled to 
' 

divulge Confidential Business Information (CBI) to in public 

interest.622 Hence, the information on new GM va~ieties/ 

products and the decisions made on the applications need 

to be made public through gazette 

notification/website/press release. Under the African Model_ 

Law on Safety in Biotechnology doesn't treat details of the · 

GMO or products, risk assessment and management plans 

do not qualify as confidential. 

621 Article 11 of the African Model Law on Safety in Biotechnology requires that the 
GMOs shall be clearly identified and labeled to · specify the relevant traits and 
characteristics for augmenting the traceability. 
622 Article 12, The Biosafety Protocol, 2000. 
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10. Again, there is no specific liabi.lity ·clause under any laws in 

India.623 Thus, accountability and· liability should. be fixed 

both in terms of civil and criminal damages against the 

seed traders. At this, the African Brazilian and European 

system may be the guide. Under. the African Model Law on 

Safety in Biotechnology624 has a detailed provision on 
., 

liability, setting out the scope of damage, strict liability, 

mandatory insurance etc. The Brazilian Law inflicts joint 

and several strict liability, full compensation or repatriation 

for damage inflicted on the environment and. on third 

parties. Penalties include warning, suspension, or 

cancellation of registration; patent, state intervention in 

the business etc. fines can be imposed on a cumulative 

basis along with other sanctions.625 However, Europe deals 

with liability for GMOs in a general manner. 626 At this I like 

to submit that in Ihdia the liability should be the absolute. 

liability627 even if there is debate over the issue whether · 

the GMOs are hazardous substances or not due to the 

reason that the procedure- involving production and trial of 

GMOs may cause hazards to human and animal health and 

environment. · 

623 The Public Liability Insurance Act, 1991, the National Environmental Tribunal 
Act, 1995 deal with the hazardous industries and it is really a matter of doubt whether 
the GMOs are falling under the hazardous substances. 
624 Article 14 of the African Model Law on Safety in Biotechnology. 
625 Articles 20- 23 of the Brazilian Law No.l1,105 (2005) 
626 Directive 2004/35/EC of the European Parliament and of the Council on. 
Environmental Liability. with regard to the Prevention and Remedying of 
Environmental Damage. 
627 Absolute Liability: When an enterprise is engaged in hazardous or inherently 
dangerous industry, it must need to conduct the activities with highest standards of 
safety and if any harm is resulted from such activity, the enterprise must be held 
absolutely liable to compensate for such harm though it took all reasonable care and 

. that the harm occurred without any negligence on its part (M. C. Mehta v. Union of 
India AIR 1987 SC 1086) 
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11. There should be the clear reference to the centres of origin . . 

of the crops as per Article 4 of the Biosafety Protocol. 

12. There should .be complete ban to the release of GMOs in 

the vicinity of the centres of origin and organic farm as well 

as conventional farming. 
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