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DOWRY - A SOCIAL MENACE: ITS
PRACTICE AND PROHIBITION

Marriage has always been considered as a sacramental union
in the ancient India and the institution of marriage was held in great esteem. It is
said in the Dharmashastra that marriage is one of the "sanskars" which every
Hindu should perform. Marriages are said to be a sacramental union wherein man
and woman have united for the purpose of procreation of children and to help each
other attain salvation or "moksha". It is often said that marriages are made in
heaven but it is performed here on earth. In a marriage a bride leaves her paternal
home, her parents, her brother, her sister, and other relatives and moves to her
matrimonial home with lots of dreams in her eyes. The bride walks into a strange
new world consisting of her in-laws family holding in trust and good faith in the
hand of a man who promises to take her as her better-half and give her a place of
assured honour and protection in society. She determines herself to get the same
love as that of paternal home in her matrimonial home too. But there are number
· of cases wherein soon after the marriage she is tortured to death as she did not
bring the dowry demanded by her husband or in-laws; or she is unable to fulfil the
further demand of her in-laws and husband to bring more dowries from her
parents. As a result cases relating to cruelty torture and dowry deaths are
increasing in India. Dowry is, thus, identified as one of the most killing problems
of women in India. According to official records, within a period of three and half
years i.e. from 1988-1992 as many as 1049 cases of dowry deaths took place and
among these cases of dowry deaths took place and among these cases only 312
91

husbands faced trials and others simply escaped. 1 In India 6,200 dowry deaths
were reported in 1994. 2 Dowry, hence, has emerged as a major social evil which is
vitiating and undermining the family's peace, harmony and growth.

EVOLUTION OF DOWRY SYSTEM IN INDIA:The evolution of dowry system in India can be traced back
from the Vedic periods wherein the Dharmashastra has mentioned eight forms of
marriages prevalent among Hindus. Out of these four were approved and four
were unapproved. In the approved form of marriage i.e. Brahma, Daiva, Arsha and
Prajapatya form of marriages father gives his daughter to a man decked with
ornament and jewels. It is interesting to note that according to Megasthenes the
Hindu Marriage is marked by the gift of "a yoke of oxen". 3 In Vedas, giving away
a daughter by patriarch in a marriage is considered to be one of the sixteen

"sanskars" which may lead to salvation of man and it is also believed that without
the "punya of Kanyadana" a man's life is incomplete. However, the

Dharmashastra has laid down that the Kanyadana is incomplete till the
bridegroom was given "dakshina". Hence, kanyadana should be accompanied by
some hard cash, gold ornaments and usually household things. These were given
as a gift to the bridegroom as "Vardakshina". The practice of vardakshina was
purely a voluntary practice without any coercive overtones i.e. it was decided by
the father of the bride according to his financial position or ''yathashakti". History
is full of evidence wherein vardakshina has been given by the bride's father. The

Atharvaveda refers to a royal bride bringing with her the dowry of 100 cows.
Draupadi, Subhadra and Uttara also brought with them rich presents of horses,
1. Devinder Singh, Human Rights Women and Law, Allahabad Law Agency, Faridabad, 2005.
2. Santosh Mandai, Violence Against Women: Violation ofHuman Rights, 2004 Cr. L. J. Journal
Section 81 at 82.
3. History and Culture of the Indian People, Vol II, Bhartya Vidya Bhavan, Bombay, 1990, P.
559.
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elephants and jewels from their parents. 4 Hence, originally dowry was not based
on avarice and extortion but it was a token of love to the bridegroom from the
bride's parents. The same was also given to the daughter so that she can settle
herself in her matrimonial home with the basic necessities without any difficulties.
The system of vardakshina with kanyadana was developed simply out of deep
rooted affection and love towards their daughter by the parents;· It may have
started as the girls in ancient India were not educated and even if they were
educated they were prohibited or were unwilling to take up any form of
employment. As a result they were financially dependent upon their parents before
marriage and on their husband or in-laws after marriage. One of the important
reason for giving dakshina is that women were not entitled to share in joint
property of her parental family, so the parent's used to gift her some hard cash,
ornaments, gold, clothes, utensils etc which can be included in her Stridhan.
However, later these two aspects of Hindu marriage i.e. kanyadana and
vardakshina got entangled which created confusion and misconception. This

confusion and misconception gave rise to the dowry system prevalent in today' s
India. Hence, once a religious ritual which was given by the parents of the bride
out of affection and love changed into a system of grabbing wealth by the groom's
family. The vardakshina became a callous, crass and commercial system wherein
the groom's family started to demand dowry as a matter of right and precondition
to a marriage. Thus, once .a voluntary act became obligatory in nature. Now, the
tendency of this increasing trend is such that bridegroom has become a saleable
commodity in the marriage market.
Another reason for the increase in the dowry system in India
is that during the medieval period especially after 13th Century the practice of

4. P.S. Jaswal and Nishtha Jaswal, Anti-Dowry Legislation in India: An Appraisal, 30 llLI 78
(1988).
.
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dowry system had touched a great magnitude of evilness as it was considered to be
a matter of prestige or self honour to give as much dakshina as possible. This trend
was started by the Kings which was followed by the feudal lords as a symbol of
status and prestige and above all to assert one's superiority over the other. This
practice also effected the less fortunate in the society who suffered the most out of
this system. Now the very concept of vardakshina has become coercive means of
extorting money by the groom's parents. The practice started by the feudal lords
and kings took a worst tum and has become a widespread social evil with
menacing proportions which kills at least 17 women daily as reported by Moore
M. in Consumerism Fuels Dowry Death Wave, The Washington Post, March 17,
1995.5 An article on Status of Women in India-A depressing Scenario, points out
that dowry death takes place once in every 1000 minutes. 6

EFFECTS OF DOWRY SYSTEM IN THE SOCIETY:Dowry has become a widespread social evil and menace. Its
curse in the society is rising very rapidly. It has emerged as a social evil and is a
burning problem oftoday. 7 The dowry system in the ancient period was prevalent
in the upper three casts of Hindu society viz. Brahmin, Kshatriya, and Vaishya,
however, it does not mean that the system exists only in the Hindu society. The
other society such as that of Muslims and Christians too are taken in by the evil of
the dowry system. Among Muslims in Many parts of India there is a custom of
giving cash to the bridegroom (salami) after the nikah ceremony with some
clothes and jewellery to the bride by her parents who also bear the cost of her
marriage. Even the Christians are not spared by the evils of such system. Kerela is
5. Quoted in Santosh Nandal, Violence Against Women: Violation ofHuman Rights, 2004 Cr. L.
J. Journal Section, 82.
6. The Tribune-Chandigarh, 15111 April1999, Quoted in Sadhna Gupta, Dowry death-law relating
to Dowry Offence, 2006 Cr. L J. Journal Section, 284.
7. S. Gopal Reddy vs. State ofAndhra Pradesh AIR 1996 SC 2184.
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reported to be the high literacy rate State in India. Dowry system is prevalent even
in Christians of Kerela. 8 The situation is such among Christians that the prevailing
high rates of dowry makes marriages of Christian girls especially that belonging to
poor family impossible or induce them to join nunneries or search desperately for
jobs in other States. Hence, irrespective of to what religion you belong the motive
of dowry is extortion of wealth from bride's family. It is

beco~ing

the deadliest

enemy of a democratic society as it lays down the following effects in the society:-

(i) Effects on family: - Dowry as a growing menace has been vitiating and
undermining the family peace, harmony and growth. Although earlier it was
prevalent among wealthy and rich people it is now affecting people from all works
of life is he rich or poor. It has ruined a number of families and has created many
unhappy homes.
(ii) Physical Violence and Criminal Assault: - Women who have been
married off by their parents suffer physical violence and criminal assault by her
husband and in-laws for not bringing sufficient dowry. There are certain incidents
wherein even though the bride's parents fulfill the demand made by the
bridegroom parents, yet they (brides) suffer physical violence and criminal assault
as the bridegroom's parent's demands for more dowries and wherein the bride's
parents are unable to fulfill such demands. These physical violence and criminal
assault consists of acts such as wife-beating, cruelty, dowry death, desertion etc.
(iii) Unmarried girls: - Demand for unreasonable dowry and wealthy items
results in number of eligible girl's unmarried as their parents are unable to fulfill
the demands made by bridegroom parents. This again leads to their joining
nunneries or ashrams or eventually leads them to a promiscuous life of which the
society mocks and parents are helpless.
8. T.H. Khan, Dowry Prohibition Act 1961: Its Efficacy, 16 IBR 28 (1989).
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(iv) Suicide: - There are many incidents where the unreasonable demand of
dowry from groom's side and the unavailability of their parents to meet such
demands, the girls commit suicide t.o mitigate the suffering of their poor parents.

(v) Rise in Child Marriages: - With the increase in the evil practices of dowry
system the girl's parents try to marry off their daughters at tender ages to escape
from the payment of unreasonable dowry. The general conception of the parents
are that it is difficult to predict the future of the female child and the older she will
get the quantum of dowry would increase. Hence, dowry system gives rise to other
social problems.

(vi) Infanticide: - It is evident from the evil practices of dowry system that in an
Indian household still the birth of girl child is not preferred as the parents worry
that if a girl child is born in a family, it will result in beginning of the misery ofthe
family as she has to be married off by paying a heavy price. Hence, incidents of
infanticide still take place in India.

(vii) Abortion: - Dowry system gives nse to another evil like abortion.
Generally, the women are forced to abort their girl child. As soon as the in-laws
get to know that the child in the womb is girl they force their daughter-in-law to
go for abortion. The reason being same that payment of dowry when she is of
marriageable age.

(viii) Breakdown of marriages: - Dowry system has given rise to breakdown
of marriages wherein the women is left to suffer without any fault of her.

(ix) Loss of sanctity of marriages: - Earlier marriages were a sacrament. But
with the rise in the practice of dowry system marriages have been reduced to a
commercial business wherein parents of the groom aims at making as much
money as possible. Dowry is demanded on the basis of family status, groom's
accomplishment and other material acquisition.
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Despite the shortcomings of dowry system mentioned above,
the system has occupied a pivotal role in our marriage system irrespective of any
religion or any community. It has become a basic component of our marriage
system.

'LEGISLATIVE ENACTMENTS IN INDIA AGAINST THE
EVILS OF DOWRY SYSTEM: The concept of dowry in the ancient Hindu community was
different from what it is at present. The present form of dowry system was totally
unknown in the ancient Hindu community. Although the dowry system has
occupied an important role in marriage system in India, the evil concept of this
system can be traced with the advent of westernization which gave rise to gross
materialism, greed and desire for consumer goods and modernization which has
brought forward the cash value in everything. These has in fact effected human
relationships too which has now become commercialized. In the early societies
brides were known to be Laxmi of the house (Goddess of Prosperity). When a
bride was brought into the family, it was considered to be a great event and was
looked upon as bringing a fortune into the family not by way of dowry but on
account of the grace the young lady carried with and around her. However, with
,.

westernization the living costs are also rising. With this the people are being
· obsessed with gold and silver the prices of which are rising almost everyday. The
desire to own luxurious goods and showing off to the relatives and neighbours is
also increasing. Along with this the education is being expensive. The parents are
using their sizeable income on their son's education. Hence, sons are treated as an
investment to yield the returns. Price tags are attached to eligible bachelor which
may vary according to the qualification and his status in the society (the service
which he is holding or other attainments). Dowry has been serving as the
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foundation for discrimination against women in India whether in their paternal
home or in her in-laws home. It is giving rise to other social evils such as
infanticide, and foeticide.
Greed in human beings seldom subsides. Hence, even if the
bride has brought the demanded dowry the insufficiency of the parents to fulfill
the post marriage dowry demand of the in-laws of their daughter often brings
misfortune to their daughters such as beating, torture, cruelty, starving for days
together, locked up in dingy rooms and above all dowry deaths. Dowry deaths
may vary such as burning of the bride alive, poisoning, drowning, strangling,
shooting etc. However, the most followed option for dowry death is that of
burning the bride which lacks forensic advantages as it destroys the evidence of
murder along with the victim and can easily be made to look like an accident.
Dowry is a deep rooted evil which is the cause of many unfortunate deaths of
young ladies which is brutal and barbarous. The offence is generally committed
inside the house and more often the circumstances give an impression that it was a
suicidal death. Above all the family members attempt to cover up such an offence
rather than to expose it. In relation to curb the evils of dowry system the
government has come forward with legislation to protect women from such social
crime and also to punish the offenders who commit such crimes.
The .Indian government had started its fight against the evil
practices of dowry system long before the independence by enacting "Sind Deti
Leti Act, 1939" which dealt with the evils of dowry system. This enactment was

passed by provincial government of Sind. However, it failed to create any impact.
The social reformers of the 19th Century and early 20th Century provided action
against social evils including the dowry system. But it gained its momentum only
during the last few decades when this system has taken acute form in almost all
parts of the country and in almost all the sections of the society. The State
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governments such as that of Bihar and Andhra Pradesh enacted the Bihar Dowry
Restraint Act, 1950 and the Andhra Pradesh Dowry Prohibition Act, 1958 for their

respective States. These legislations were an attempt to curb the dowry system in
the said States. However, there was no legislation which could govern the practice
of the dowry system at the Central level, which could be applied to everyone
irrespective of to which State they belong. As a result of this the government, on
account of pressure both at political and social level, finally on 24th April 1959
introduced the Bill on Dowry Prohibition Act, 1959 in the Lok Sabha. After
discussions, the said Bill was referred to a Joint Committee of both the Houses of
. Parliament. Both the Houses of Parliament did not agree with the amendments as
reported by the Joint Committee and ultimately the Bill was considered at the joint
sitting of both the Houses of Parliament held on 6th and 9th May, 1961. As a result
of this the Central Act against the evil practices of dowry system came into
existence applicable to all irrespective to the fact that to which State they
belonged. This legislation is called the Dowry Prohibition Act, 1961. To curb the
evils of dowry system from our society following legislative enactments were
done:-

(I) THE DOWRY PROHIBITION ACT, 1961:Dowry as a social menace remained unabated for a long time
. as the society gave its consent for such practice in the name of religious ceremony
which became unavoidable system attached to marriages. It, thus, became
essential for the state to intervene to eradicate the said problem. Therefore, a
uniform legislation was passed by the Parliament in 1961 which is called the
Dowry Prohibition Act, 1961 which was applicable not only to Hindus but to all
other communities or to whomever residing in India. It superseded all other earlier
laws passed by States i.e. the Sind Deti Leti Act, 1939; the Bihar Dowry Restraint
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Act, 1950; and the Andhra Pradesh Dowry Prohibition Act, 1958. The Dowry

Prohibition Act, 1961 came into force on 1st July 1961. The main purpose of the
said Act was to prohibit the practices of giving and taking dowry. However, this
Act was found to be ineffective in reducing the number of dowry deaths. As a
. result of this, the Act was amended twice i.e. by the Dowry Prohibition
(Amendment) Act 19849 and by the Dowry Prohibition (Amendment) Act 1986. 10
Both the amendments were introduced to give effect to some of the major
recommendations of the Joint Parliamentary Committee on dowry prohibition. The
Amendment Act of 1984 made giving or receiving dowry a cognizable offence.
Another Amendment Act, 1986 defined dowry death and made it compulsory to
conduct postmortem of a woman who had committed suicide or dies in suspicious
circumstances within seven years of her marriage.
Dowry is directly related to marriage which is Entry No. 5
under the heading "Marriage and Divorce" in the Concurrent List III of the
Seventh Schedule of the Constitution of India. Thus, both the Centre and the
States can legislate upon the subject. Hence, if there is a conflict then as per
Article 254 the State law would be void to the extent of repugnancy subject to the
provisions of Article 254.
The Dowry Prohibition Act, 1961's validity has not been
hitherto challenged· in any court. It may be questioned on the ground that it is a
part of religion the practice of which is being restricted by legislative interference.
However, Article 38 of the Constitution of India seems to protect it which
provides that it is the duty of the State to secure a social order for the promotion of
welfare of the people. The Dowry Prohibition Act, 1961 consists of ten sections.
Following are its important features:-

9. Came into force on 2nd October, 1985 [No. 63 of 1984].
10. Came into force on 81h September, 1986 [No. 43 of 1986].
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(a) Meaning of the term Dowry:

-Effort~

to curb the evils of dowry system

started during the British rule in India by the Indian Social Reformers as a result of
this the then Provincial Government of Sind passed an enactment known as Sind
Deti Leti Act, 1939 to deal effectively with the dowry system. The said Act
prohibited the giving and taking of dowry as well as prescribed limits for taking
and giving dowry along with the prescribed punishment for violating the
provisions of the Act. Even after the independence the brides in India were
~-

tortured and ill treated for not bringing or bringing insufficient dowry. Sudden
arise in the cases concerning suicides by newly wedded woman or dowry deaths
made the government to sit up and to take quick action by legislating an Act
specifically to deal with the problem of dowry.
The term dowry has been defined in the Webster's New

Dictionary11 as:1. The money, goods or estate which a woman brings to her husband m

marriage; the portion given with the wife;
2. A natural talent, gift or endowment: as poetry was her dowry;
3. A gift given to or for a wife.
As per Wharton's Lex Lexicon "Dowry or Dote (Dos
Mulieris) otherwise called Maritagium or marriage goods, that which the wife
brings to the husband in marriage. This word should not be confounded with
dower."
The Law Lexicon of British India 12 says Dowry or Dote
(Dos Mulieris) was in ancient times applied to that which the wife brings to her
husband in marriage; otherwise called maritagium or marriage goods; but these are

11. Webster's New Twentieth Century Dictionary, 1956.
12. 19th Edition, P. 364.
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)

termed mere property goods given in marriage and the marriage portion. As per
Cambridge Dictionary, Dowry is property which a woman brings to her husband.
The Dowry Prohibition Act, 1961 has given us the
definition of Dowry which in itself is one of the important features of the Act as
the term dowry in various dictionary has been given is not sufficient to cover all
the atrocities connected with dowry system. The Dowry Prohibition Act, 1961
provides the definition of dowry as "any property or valuable security given or
agreed to be given either directly or indirectly(a) by one party to a marriage to the other party to the marriage; or
(b) by the parents of either party to a marriage or by any other person, to
either party to the marriage or to any other person;
at or before or any time after the marriage in connection with the marriage of
the said parties but does not include dower or mehr in case ofperson to whom
the Muslim Personal Law (Shariat) applies. 13

With regards to the expression "Valuable Security" which is
used under Section 2, the Explanation II of Section 2 provides that it will have the
same meaning as in Section 30 of the Indian Penal Code, 1860. The words
valuable security denote a document which is, or purports to be, a document

where by any legal right is created, extended, transferred, restricted, extinguished
or released, or whereby any person acknowledges that he lies under legal liability,
or has not a certain legal right. For instance, where a person A writes his name on
the back of a bill of exchange, the effect of this endorsement is a valuable
security. 14 The term 'property' used under Section 2 of the Dowry Prohibition Act,
1961 has been used in a very wide sense and includes both the movable as well as
immovable property. It will have the same meaning as was given to it by the

13. Section2, the Dowry Prohibition Act, 1961.
14.lllustration to Section 30, Indian Penal Code, 1860.
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Supreme Court in Dwarkadas Shrintvas vs. Sholapur Spinning and Weaving Co. 15
i.e. it must be understood both in the corporeal sense as having reference to those
specific things that are susceptible of appropriation and enjoyment as well as in its
judicial or legal sense as a bundle of rights which the owner can exercise under the
municipal law with respect to the use and enjoyment of these things to the
exclusion of others. Hence, as per the definition of dowry as provided under
Section 2 of the Act of 1961 following are the essential ingredients of dowry:-

"'·
__.,..

(i)

there must be property or valuable security~

(ii)

which is given or agreed to be given~

(iii)

either directly or indirectly~

(iv)

by one party to a marriage to the other party to the
parents of either party to a

marriage~

marriage~

or by the

or by any other person· to either

party to the marriage or to any other person~
(v)

at or before or any time after the marriage;

(vi)

in connection with the marriage of the said parties, but does not include

dower or mahr in the case of persons to whom the Muslim Personal
Law (Shariat) applies.
The above stated definition of dowry is the result of the
Dowry Prohibition (Amendment) Act, 1984 which has drastically amended
Section 2 on the recommendation of the Joint Parliamentary Committee on the
Dowry Prohibition Law. The words "as for consideration for the marriage"
substituted with the words "in connection with the marriage ofthe said parties" as
the Joint Committee was of view that the omitted words would not serve the
purpose the intention of the said Act. It is submitted that the substituted words
include anything which is given or agreed to be given or taken or agreed to be
taken as the words "in connection with" distinguishes dowry from presents. Dowry
15. (1954) SCR674.
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consists of those presents which are extorted or extracted from the bride's parents
by making a demand and by saying that marriage would take place only if those
demands were fulfilled. The coerciveness is an essential element of dowry which
distinguishes it from the presents.
Another important amendment made on recommendation of
the Joint Committee was to include the words "at or before or at any time qfter the
marriage." It is observed that marriage gives rise to continuous relationship
between the two families. There are ceremonies which are associated with
marriage such as child-birth, occasions of visits, festivals etc particularly in the
first few years of marriage. It becomes an added burden on bride's family to gift
expensive gifts to make up the deficiencies in the initial giving of dowry. The
bride's treatment in her husband's home is linked with these gifts. Thus, the
Committee in its reports has observed that dowry is not one isolated payment
made initially at the time of marriage but a series of gifts given over a period of
time before and after the marriage. Hence, it can not be denied that even after the
marriage father of the bride is faced with continuous demand of dowry and if they
are not met the bride is treated with cruelty which forces the parents to meet the
demand. Hence, the Act substituted the words "after the marriage" with "at any
time after the marriage" to widen the scope of the Act. 16
Explanation I of Section 2 of the Dowry Prohibition Act,
1961 which ran "For the removal of doubts it is hereby declared that any present
made at the time of the marriage to either party to the marriage in the form of
cash, ornaments, clothes or other articles, shall not be deemed to be dowry within
the meaning of this section unless they are made in consideration for the marriage
of the said parties." The Explanation I as per the opinion of the Joint
Parliamentary Committee on Dowry Prohibition law was of the opinion that it
16. Substituted by the Amendment Act, 1986.
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took away the teeth of the law as it does not include cash, ornaments, clothes and
other articles as dowry unless they are taken as consideration for the marriage. It is
obvious that the parents of the bride will never come forward at the stake of their
girl's happiness to disclose that they had given such things as dowry. Hence, the
said Explanation was omitted. However, omission f the Explanation does not
mean that presents can not be given to bride or bridegroom individually or
collectively. The provision relating to presents has been incorporated in subsection (2) of Section 3 with some safeguards. Hence, the dowry now has a very
wide scope after the amendments. Thus, in Vemuri Venkateswara Rao vs. State

17

it was held that the amount of Rs. 20,000 and 1.5 acres of land agreed to be given
at the time of marriage is dowry, even though the said land was subsequently
transferred in the name of deceased as "Pasupukumkuma" as gift to daughter.
Such assignment forms part of dowry.
In Pawan Kumar vs. State of Haryana

18

after few days of the

marriage, there was demand of scooter and television which when not being met
lead to repetitive taunts and mal-treatment. The evidence qualifies such demand to
be a demand for dowry in connection with the marriage and circumstances of the
case constitute to be a case falling within the definition of dowry under Section 2
of the Act and Section 304-B of the Indian Penal Code.
The furnishing list of ornaments and other household articles,
such as refrigerator, electrical appliances etc, at the time of settlement of the
marriage amount to demand of dowry within the meaning of the Act. 19 In Inder
Sain vs. State

20

it was held that dowry consists of only those articles which are

given or agreed to be given as regarding or reason or motive for solemnization of

17. 1992 Cr. L. J. 563.
18. AIR 1998 SC 958.
19.Madhu Sudan Malhotra vs. KC. Bhandari 1998 (Supp) SC 424.
20. 1981 Cr. L. J. 1118.
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marriage. Anything given after the marriage would be dowry if it was agreed or
promised to be given as consideration of marriage.
In case of L. V.Jadhav vs. Shanker Rao

21

the bridegroom's

father demanded Rs. 50,000/- for payment towards the air fare of the bride and the
father-in-law to join the husband in the United States. After marriage the bride was
not sent to United States for non-payment of the sum demanded by the father-inlaw. It was construed by the Supreme Court that it amounted demand for the
dowry.
The bride in case of Shobha Rani vs. State

22

produced a letter

before the Court which reads that "now regarding dowry, I still feel that there is

nothing wrong in my parents asking for a few thousand of rupee. It is quite a
common thing for which my parents are being blamed for harassment." The
Supreme Court held it to be a demand for dowry. Hence, the Dowry Prohibition
Act brought practically everything paid or agreed to be paid or demanded to be
paid in connection with marriage within the purview of the definition of dowry. In

Prem Singh vs. State of Haryana

23

the Apex Court was of the opinion that

additional demand of dowry falls under the definition of 'dowry' in view of the
amended provisions of Dowry Prohibition Act, 1961. Hence, such an additional
demand ~ill come within the purview of Section 2 of the said Act.
Although the term "dowry" has a wide scope still traditional
presents given to bride or bridegroom at the time of marriage is not barred. The
Punjab and Haryana High Court in Vinod Kumar Sethi vs. State of Punjab

24

held

that the Dowry Prohibition Act does not bar the traditional giving of presents at or
about the time of wedding which may be willing and affectionate gifts by the

21. AIR 1983 SC 1219.
22. AIR 1988 SC 121.
23. AIR 1998 SC 2628.
24. AIR 1982 P&H 372.
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parents and close relations of the bride to her. Such presents and dowry given by
the parents does not comes under the definition of dowry. The tradition of giving
presents at or about the time of wedding is an accepted practice which is described
in the oldest Hindu scriptures and is continued in the society today with a greater
zeal. Hence, a voluntary and affectionate giving of dowry and traditional presents
would thus be plainly out of the ambit of the definition of dowry under Section 2
of the Act.
In Satvir vs. State of Punjab

25

it was held by the Supreme

Court that all amounts paid by the parents of bride cannot become dowry. It
should be any property or valuable security given or agreed to be given in
connection with the marriage. Customary payment in connection with birth of a
child or other ceremonies are prevalent in different societies, such payments are
not enveloped within the ambit of dowry. However, wherein the in-laws and
husband demand for presents on festive occasions having no connection with the
marriage does not amount to demand of dowry but will be cruelty or harassment
by in-laws.
The menace of dowry is spreading to other religions too. The
payment of mehr as settled between the parties to a Muslim marriage cannot be
denied. Dowry as specifically mentioned under Section 2 of the Act that dower or
mehr does not amount to dowry. But a question remains unanswered that whether

the amount paid by a Mohammedan in connection with his daughter's marriage to
prospective bridegroom for purchase of property in joint names of daughter and
would be son-in-law amounts to dowry? This question was raised in the case of
Kunju Maideen vs. Sayeed Mohammed. 26 In this case the father of the girl agreed

to give his daughter and her groom a sum ofRs. 3001/- to purchase an item of his

25. AIR 2001 SC 2828.

26. AIR 1986 Ker 48.
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property in the name of his daughter and would be son-in-law. However, the
marriage did not take place and the respondent did not return the amount of Rs.
3001/- which was obtained from the plaintiff. The suit was laid for the recovery of
the said sum with interest from 14-2-1975. The respondents denied the receipt of
the amount and their contention was that the suit is not maintainable as it does not
come under the definition of dowry; hence the said suit is outside the purview of
the Act. On a fair reading of the plaint, it was held by the Kerela High Court that
the amount paid was not purchase of property in the name of daughter and would
be son-in-law. The said sum was thus, not paid or agreed to be paid at or before or
after the marriage as consideration for the marriage of the parties. Hence, the
amount paid by the plaintiff does not come within the purview of Section 2 of the
Dowry Prohibition Act.
With regards to "Stridhan" a Hindu married woman's
property, the lady's right over such property is absolutely clear and unambiguous.
She is the absolute owner of such property and can deal with it in any manner she
likes - she may spend it, give it away at her own pleasure by gift or will without
any reference to her husband. Ordinarily the husband has no right or interest in it.
However, he may use it in times of extreme distress or in famine, illness or like
exceptions. However, it was held by the Supreme Court in Pratibha Rani vs. Sura}

Kumar 27 that the right is purely personal to the husband and property so received
by him in marriage could not be proceeded against in execution of a decree for
debt.
The Punjab and Haryana High Court in Vinod Kumar Sethi
vs. State of Punjab

28

held that the Dowry Prohibition Act does not affect the

27. AIR 1985 SC 628.
28. lbid24.
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concept of stridhan of a Hindu married· woman. Stridhan of a Hindu married
woman can thus be placed under three categories: 1.

Property intended for exclusive use of the bride for example her
personal jewellery and wearing apparels, etc;

ii.

Articles of dowry which may be for common use and enjoyment in the
matrimonial home; and

111.

Articles given as presents to the husband or the parent-in-law and other
members ofhis family.
Although Stridhan is a part of dowry the concept of dowry is

wider that Stridhan. While dowry signifies presents given in connection with
marriage to the newly wedded couple, Stridhan is confined to property given to or
meant for the bride. Hence, it was held by the Punjab and Haryana High Court that
the concept that as soon as the bride enters her matrimonial home her Stridhan
becomes a joint property is not correct. If her husband or in-laws misappropriate
such property of hers they are liable to be prosecuted. It means that penal actions
can be taken against them. The Court in Pratibha Rani vs. Suraj Kumar

29

held

that if despite the demands, wherein the husband and his parents refused to return
to the wife the articles given in marriage it amounted to an offence of criminal
breach of trust.
The Civil Service (Conduct) Rules, 1964 specifically prohibit
government servants from giving and taking dowry or abetting the giving and
taking of dowry. 30 Rule 13-A of the Central Civil Services (Conduct) Rules lays
down the following:-

"No Government Servant sha/1i.

give or take or abetthe giving and taking of dowry, or

29. Ibid 27.
30. Government of India. Cabinet Secretariat, Deptt. Of Personal and Administrative Reform,
Notification No, 11013/12175 Est. (A) dated 13.2.1976.
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109

)

ii.

demand directly or ind{rectly, from the parents or guardians of a bride
or bridegroom, as the case may be, any dowry."
A similar provision has also been enacted in the Indian

Services (Conduct) Rules, 1968.31

(b) Penalty for giving, taking and demanding dowry: - The Dowry
Prohibition Act, 1961 provides provision for penalty for giving, taking and
demanding dowry. Section 3 of the Act provides penalty for giving or taking
dowry. It provides that if any person after the commencement of the Act gives or
takes or abets the giving or taking of dowry, he shall be punishable with
imprisonment for a term which shall not be less than 5 years and with fine which
shall not be less than Rs. 15,000/- or the amount of the value of such dowry,
whichever is more. 32 However, the proviso to sub-section (1) provides that the
Court may for adequate and special reasons to be recorded in the judgment impose
a sentence of imprisonment for a term of less than five years.
This section has been totally amended although the head note
is the same. The said amendments enhanced the punishments for the. offence of
taking or giving dowry. After the amendment Act 63 of 1984 and further
amendment by Act 43 of 1986 now a minimum punishment has been laid down,
and in addition of the punishment of imprisonment a fine of not less that Rs.
15,000/- or the amount of the value of such dowry, which ever is more has been
imposed. Before the Dowry Prohibition (Amendment) Act, 1984 came into force;
several States have amended the Dowry Prohibition (Amendment) Act, 1961.
These amendments mostly enhanced the punishment for the offence of taking or
giving dowry. For example, The Punjab Act has enhanced the jail term from six

31. Ibid.
32. Section 3( 1), the Dowry Prohibition Act, 1961.
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months to one year; and fine from Rs. 5000/- to Rs. 10,000/-. The Himachal
Pradesh has enhanced the jail term from six months to one year but the maximum
fine was restrained to the original sum only i.e. Rs. 5000/-. The West Bengal Ace 3
provides minimum jail sentence for three months which may extend to three years
and the minimum fine is Rs. 2000/- which may extend toRs. 10,000/-. However,
The Haryana Act, 34 the Bihar Ace 5 and the Orissa Ace 6 retain the same penalty as
the original Act. The Andhra Pradesh Act37 which is a pre Central Act makes all
dowry offences including the offence of taking and giving of dowry as noncognizable, bailable and compoundable. For the offence of giving and taking
dowry jail term which may not exceed six months or a fine which may not exceed

Rs. I 000/- is provided.
A new provision has been inserted in Section 3 of the Act
through amendment which provides that nothing in sub-section (1) shall apply to
or in relation to presents given at the time of marriage to the bride and bridegroom
without any demand having been made. 38 Proviso to Clause (a) and (b) of Subsection (2) provides that the lists of all presents given either to the bride or
bridegroom should be maintained in accordance with the rules made under this
Act.
The Dowry Prohibition (Maintenance of the Lists of Presents
to the Bride and the Bridegroom) Rules, 1985 provide for the listing of the
....

following: (a) list of the presents given to the bride which is to be maintained by her, and
(b) list ofthe presents given to the bridegroom to be maintained by him.
33. Act 35 of 1975.
34. Act 38 of 1976.
35. Act 4 of 1976.
36. Act 28 of 1961.
37. Act 1 of1958.
38. Sub-Section (2), the Dowry Prohibition Act, 1961.
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Further, it "is provided under the rule that such lists should be prepared at the time
of marrjage or as soon as possible after the marriage. Rule 2(3) further provides
that-

i.

lists should be in writing

n.

the lists should contain the following: •

Brief description of each present.

•

Approximate value of present.

•

Name of the giver of present.

•

If related, a description of relationship with the bride.

However, it is an option of the bride and bridegroom to obtain the signatures on
the list of the other party or any relation or any other persons present at the time of
the marriage. 39 Explanation I and II to Rule 2 provides that where the bride and
bridegroom is unable to sign on account of illiteracy or any other reason she or he
may affix her/his thumb-impression in lieu of her/his signature after having the list
read out to her/him and on obtaining the signatures on the list of the person who
has so read out the particulars contained in the list.
The Committee observed that in order to ensure that the
presents in the form of cash, ornaments, clothes or other articles made to the bride
at or before or after marriage were exclusively for her benefit, hence, they should
be listed and registered in her name. As a result of this sub-section (2) was inserted
in the Act. It was made in order to secure the position of the bride and the gifts
given to her are not misappropriated by her husband or in-laws. Such presents
should neither be allowed to be transferred nor disposed of for a minimum of five
years from the date of marriage without prior permission of the family court on an
application made by her. This ·provision helps a woman in recovering her Stridhan
39. Rule 2(4), the Dowry Prohibition (Maintenance of the Lists of Presents to the Bride and
Bridegroom) Rules, 1985.
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after her marriage breaks down or she is expelled from the matrimonial home or is
forced to leave it. Sub-section 2 of this Section provides that all the presents given
to the bride and bridegroom at the time of marriage should be listed in two
separate lists; one containing the lists of presents given to the bride, and the other
containing the lists of presents given to the bridegroom. The bride should keep her
list and the bridegroom should keep his. However, the Act does not provide for
registration ofthe lists.
The Dowry Prohibition Act, 1961 also provides penalty for
demanding dowry. It provides that wherein any person demands, directly or
indirectly, from the parents or other relatives or guardian of bride or bridegroom,
he shall be punishable with imprisonment for a term which shall not be less that
six months, but which may extend to two years and with a fine which may extend
toRs. 10,000/-. 40 Proviso to this Section provides that the Court may for adequate
and special reasons to be mentioned in the judgment impose a sentence of
imprisonment for a term of less than six months. Hence, Section 4 of the Act
prescribes penalty for demanding dowry directly or indirectly. The original
Section 4 has been amended by the Amendment Act of 198441 which has broug~t
two significant changes in the said Section viz. the minimum and maximum
punishment has been laid down. In the original Section it was mentioned that no
one can•be punished for less than six months for the offence of demanding dowry
as well as with fine. It was also provided that the jail sentence and fine could be
given in the alternative. However, now as mentioned under Section 4 after the
amendment in 1984, the minimum punishment for demanding dowry is not less
than six months and the maximum is for two years along with fine which may
extend up toRs. 10,000/-. Another amendment made under Section 4 is for the

40. Section 4, the Dowry Prohibition Act, 1961.
41. Act 63 of 1984.
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prosecution of the offender now no sanction of the State Government is needed.
Originally the old section under its proviso it was laid down that no prosecution of
the offender could take place unless prior sanction of the Court was obtained, and
this provision was considered mandatory.
Various States have amended Section 4 of the Act. In some of
the State statutes it is worded differently and some State statutes have enhanced
the punishment. For instance, the Punjab Statute42 retains the original Section, but
adds two more Sections 4-A and 4-B which makes certain acts punishable. The
Act makes it a punishable offence if any person displays any presents made at the
time of marriage in the form of cash, ornaments, clothes or other articles; or takes
in a marriage party more than 25 persons exclusive of minors and the members of
the band; or give in the form of sagun at the time of thaka, betrothal or marriage,
anything the value of which exceeds eleven rupees; or gives to the parents or any
other relation of a party to a marriage anything on the occasion of milni or any
other ceremony performed in relation to betrothal or marriage; or serves to the
marriage party more than two principal meals. Such acts are punishable with
imprisonment for a term which may extend to six months or fine which may
extend to Rs. 5000/- or with both.43 Explanation to this section provides the
meaning of the expression "principal meal" as lunch or dinner. The said statute
also provides that any party to the marriage deprives the other party of the rights
and privileges of marriage, or tortures or refuses to maintain the said other party,
for non-payment of dowry, and any person who assists such party in the
commission of such offence, shall be punishable with imprisonment for a term
which may extend to one year, and fine which may extend toRs. 5000/-. 44

42. Act 26 of 1976.
43. Section 4-A, Ibid.
44. Section 4-B, Ibid.
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· Similarly, the Himachal Pradesh Statute45 also· amended
Section 4 of the Act by enhancing the punishment to one year. It was also
provided through amendment that fme can be imposed in addition to the jail
sentence. Like the Punjab statute it also added two Sections i.e. Section 4-A and
Section 4-B which are similar to that of the Punjab Act. However, it added a
provision that "this section shall be in addition to and not in derogation of any
provision on the subject contained in any other law for the time being in force."

The Haryana Act46 contains the similar provision in clauses
(c), (d), (e) and (f) of Section 3 of the Act. The West Bengal Statute47 inserted a
new Section 5 which is identical with the provision in Section 4-B of the Himachal
Pradesh Act. However the Bihar48 and Orissa State Statute49 retains the original
provision, although the Bihar State statute made a slight modification by imposing
fine in addition to jail sentence and not in the alternative. Despite these changes
the Andhra Pradesh Statute50 does not makes demanding dowry as an offence.
All these state statutes are amended and have in fact inserted
new provisions which are inconsistent with the original Act i.e. the Dowry
Prohibition Act, 1961. But with the enforcement of Amendment Acts of 1984 and
1986 such provisions of the State statutes which are inconsistent with the Central
Statute i.e. the Dowry Prohibition Act, 1961 will not have any effect.
The object behind Section 4 is to discourage the very demand
of the property or valuable security as consideration for a marriage between the
parties. It prohibits the demand for giving property or valuable security. The

45. Act 25 of 1976.
46. Act 38 of 1976.
47. Act 35 pf 1975.
48. Act 4 of 1976.
49. Act 28 of 1961.
50. Act 1 of 1958.
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·supreme Court has rightly observed in State of Himachal Pradesh vs. Nikku
Ram51 the evils of dowry in the following words: "Dowry, dowry and dowry: This is the painful repetition which
confronts and at times haunts many parents of a girl child in this holy land of
ours 'where, in old days, the beliefwas where woman is worshipped, there is
abode of God ' We have mentioned dowry thrice, because this demand is made
on three occasions: {i) before marriage; (ii) at the time of marriage; and {iii)
after the marriage. Greed being limitless, the demands become insatiable in
many cases, followed by torture of the girl, leading to either suicide in some
cases or murder in some."

The Act thus discourages the very demand of dowry which
causes all these evils. From the beginning of Section 4 of the Dowry Prohibition
Act it is clear that for bringing a case under the said Section of the Act there must
be a demand of dowry. However, a question arises that what are the essential
elements of the offence covered under Section 4 of the Act? The High Courts of
India differ in this point as according to some the offence of demanding dowry is
constituted merely on the demand being made and to others for the Constitution of
such offence it is also necessary that demand for such dowry should be accepted
by the other party. In Inder Sain vs. State of Bihar 52 and Kashi Prasad vs. State of
Bihar.

53

the High Court gave a very narrow interpretation and held that a mere

demand for dowry if not associated with the consent of the other party would not
attract the provisions of the Dowry Prohibition Act. In order to constitute the
offence of demand for dowry it is essential that such demand should be accepted
by the other party. The Calcutta High Court in Shankarrao vs. L. V. Jadhav54 too

51. AIR 1996 SC 67.
52. 1981 Cr. L. J. 1116.
53. (1983) 4 sec 231.
54. 1983 Cr. L. J 269.
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was of the same opm10n. However the Supreme Court in L. V. Jadhav · vs.
Shankarrao

55

(an appeal case) reversed the decision given by the Calcutta High

Court in the said case which would amount to considerable miscarriage of justice
in the subordinate courts and will frustrate the objective of the Act. The Supreme
Court was of the view that the entire definition of the word 'dowry' should not be
imported into Section 4 as the main objective of the Act is to stamp out the
practice of demanding dowry in any shape and in any form either before or after
the marriage. The Supreme Court was also of opinion that with regards to the
definition of dowry a liberal meaning has to be used for interpreting Section 4 of
the Act. The term 'dowry' as per Section 4 means that any property or valuable
security which if consented to be given on demand being inade would become
dowry within the meaning of Section 4. The Supreme Court observed: " ....... We are also ofthe opinion that the object ofSection 4 ... .is to
discourage the very demand for property or valuable security ..... There is
no warrant for taking the view that the initial demand for giving of
property or valuable security would not constitute an offence and that an
offence would take place only when the demand was made again after the
party to whom the demand was made agreed to comply with it."

These differences among the High Courts were due to the
definition of 'dowry' under the original Section 2 of the said Act which has now
been amended. Instead of the words "in consideration of marriage" now after the
amendment "in connection with the marriage of the said parties" has been used
under Section 2, hence, now there is no scope for the controversy. Hence, mere
demand for dowry constitutes the offence mentioned under Section 4 of the Act. In
Daulat Man Singh vs. C.R. Bansi

56

the demand of dowry was made through the

55. AIR 1983 SC 1219.
56. 1980 Cr. L. J. 1171.
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elder brother of the accused who was the son-in-law of the complainant. He wrote
a letter addressed to his father-in-law that the accused demanded dowry. Thus, the
demand of dowry was made indirectly through the agency of the brother. It was
held that the demand for dowry constituted an offence. It is not necessary that the
demand of dowry should be made at or near about the date of marriage. The Court
held that mere demand for money as dowry for completing the marriage
ceremonies on the pain of not completing the same ifthe demand was not met was
sufficient to constitute the offence of demanding dowry under Section 4 of the
Act, even though the brides father did not consent or accede to the demand. This
was confirmed by the Supreme Court in L. V. Jadhav vs. Shankaarrao. 51 In the
instant case the complainant averred that when the marriage ceremony was in
progress the bridegroom and his father demanded in cash a sum of Rs. 50,000/from the complainant on the pretext that money was required for the transport of
couple from India to U.S.A where the bridegroom was employed as an engineer,
and threatened that the ceremony would not be completed if the demand would not
be met. Somehow the marriage was solemnized but the bride was not sent to
U.S.A with her husband and it was told that she would not be allowed to join her
husband unless her father pay Rs. 50,000/-. The demand for such sum was
persisted. Later father of the bride lodged the complaint.
The Act under Section 4 is silent about the time during which
the demand should be made. The Supreme Court inS. Gopal Reddy vs. State of
Andhra Pradesh

58

held that the demand even if made before the marriage, amount

to an offence under Section 4 of the Act. Mere demand of dowry is sufficient to
bring home the offence to an accused and that any demand of money, property or
valuable security made from ·the bride or her parents or other relatives by the

57. AIR 1983 SC 1219.
58. AIR 1996 SC 2184.
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bridegroom or his parents or vice versa would fall within the mischief or dowry
under the Act. As per the Supreme Court the marriage in this context would
include a proposed marriage also, particularly where the non-fulfilment of the
demand of dowry heads to the ugly consequence of the marriage not taking place
at all. In the instant case the marriage between Vani and the petitioner was fixed.
There were some talks regarding giving of dowry and the terms were finally
agreed between them. The father of the girl agreed to give his daughter (i) house at
Hyderabad; (ii) jewels, cash and clothes worth Rs. 1 lakh and (iii) sum of Rs.
50,000/- in cash for the purchase of a car. On occasion ofVani's youngest sister's
birthday the first accused sent the sister Rs. 100/- in draft as birthday gift which
was accompanied by a letter regarding the settlement of dowiy. On several
occasions he wrote letters to Vani demanding dowry. When he was approached for
fixing marriage date he demanded Rs. 1 lakh instead ofRs. 50,000/- for purchase
of car. He also insisted that the said amount should be paid before marriage. Later
the marriage was fixed as 2/11/1985. On 1/10/1985 the accused wrote

a letter to

Vani asking her to cancel the date of marriage or to fulfil the demands made by his
elders. When the accused brother came to Hyderabad Vani's father told him about
the additional demand ofRs. 50,000/- made by the accused for the purchase of car.
On his return from village the Second Accused (brother) asked Vani's father to
pay Rs. 75,000/-. He also suggested that Rs. 50,000/- should be paid immediately
for the purchase of the car and the balance ofRs. 25,000/- should be paid within 1
year after the marriage. Vani's father did not accept their suggestion. On
31/10/1985 when Varapuja was perfonned by Vani's father the accused was given
papers of the house in the name of Vani along with a bank pass book. The
settlement was for a Double Stored building but the papers were of single storey
building which flared the situation. The accused threatened to get the marriage
cancelled if he fails to comply with the settlement. Ultimately the marriage did not
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take place. The accused returned all the artiCles given to him in varapuja.
Aggrieved by this the father sent a complaint to the Director of National Police
Academy where the accused was undergoing the training and also went to the
Academy where he learnt that the accused was getting married to another girl on
30th March 1986 at Bolaram and even the invitation card was shown to them.

Hence, a case was filed against the accused.

(c) Ban on Advertisement: -The Dowry Prohibition Act provides a provision
for ban on advertisement for Dowry under Section 4-A. This Section has been
inserted by the Amendment Act, 1986. 59 The Section bars any person to offer
through any advertisement in any newspaper, periodical, journal or through any
other media, any share in his property or of any money or both as a share in any
business or other interest as consideration for the marriage of his son, or daughter
or any other relative. It also prohibits a person to print or publish or circulate any
advertisement referred to under Clause (a). The tenure of punishment is
imprisonment for a term which shall not be less than six months, but which may
extend to five years, or with fine which may extend toRs. 15,000/-. However, the
proviso to this Section provides that the Court may for adequate or special reasons
to be recorded in the judgment impose a sentence of imprisonment for a term of
less than six months.
This section has been introduced to prohibit open tenders for
dowry through advertisements or display of any present made at the time of
marriage in the form of cash, ornaments, clothes or any other articles. The said
provision has also been introduced in Himachal Pradesh60 and Punjab.61

59. Act 43 of 1986.(w.e.f 19-11-1986).

60. Act 25 of 1976.
61. Act 26 of 1976.
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(d) Agreements relating to Dowry: - The Dowry Prohibition Act provides that
any agreement for the giving or taking of dowry shall be void. 62 It means failure to
comply with the said agreement by either party will not be entertained by the law.
Therefore, a suit for recovery of such amount agreed to be given as dowry is not
maintainable and cannot be decreed.
In Ramekbal Singh vs. Harihar Singh

63

it was held that the

amount paid at the 'tilak' under a contract contravenes the provisions of the
Dowry Prohibition Act and the contract being an agreement prohibited by law
cannot be enforced.
(e) Restoration of Dowry: -Although Section 5 of the Dowry Prohibition Act
lays down that an agreement for giving or taking dowry is void. But it does not
mean that wherein the father of the bride has given dowry to the taker (bridegroom
or his family) he/they have right to retain it. Section 6 of the Act provides that
dowry is given for the benefit of the bride and hence it is always for the benefit of
the wife or her heirs. The taker of dowry does not have right to retain it. This
provision provides that despite the restrictions imposed under the earlier
provisions of this Act for taking or giving dowry yet the dowry is given and when
such dowry is given to whosoever, whether the bridegroom, his parents or
relations or any other person, they could hold it as a trust for the bride and must be
transferred to her within the stipulated period of three months. Section 6 provides
that where any dowry is received by any person other than the woman in
connection with whose marriage it is given that person shall transfer it to the
womani. if the dowry was received before marriage, within three months after the
date of marriage;
62. Section 5, the Dowry Prohibition Act, I 961.
63. AIR 1962 Pat 343.
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ii. if the dowry was received at the time of or after the marriage, within
three months after the date of its receipt; or
iii. if the dowry was received when the woman was a minor, within one
year after she has attained the age of 18 years;
and pending such transfer, shall hold it in trust for the benefit of the woman.
The Section also provides that wherein any person who
receives the dowry fails to transfer the property received as dowry within
stipulated time as mentioned under Sub-Section (1) of Section 6 he shall be
punishable. 64 The Section also provides that wherein any woman dies before
receiving the property given as dowry, the heirs of the woman shall be entitled to
claim it from the person holding it for the time being. 65 The proviso to this subsection also provides that wherein the women in question dies within 7 years of
her marriage otherwise than to natural causes, such property shall be transferred to
her parents wherein she does not have any child; or wherein she has children than
the property will be transferred to such children and pending such transfer, be held
in trust for such children. Any person failing to transfer the dowry-property to the
wife as laid down in sub-sections (2) and (3) shall be punishable with
imprisonment which shall not be less than six months and may extend to two years
or with fine which shall not be less than Rs. 5000/- and which may extend toRs.
10,000/-. 66 This fine and sentence of imprisonment is in addition to the
requirement that the dowry or a sum equivalent to the same has to be returned or
given to the wife, and in case she is dead to her heirs, parents and children. A new
Sub-Section (3-A) has been inserted by the Amendment Act 198467 which
provides that wherein a person is convicted under Sub-Sections (2) and (3) for the

64. Section 6(2), the Dowry Prohibition Act.
65. Section 6(3), Ibid.
66. Section 6 (2), Ibid.
67. Act 63 of 1984.
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failure for transferring the property to the woman entitled thereto or her heirs than
before undergoing conviction the accused is required to transfer the dowry within
specified period. Even if he fails than an amount equal to the value of the property
may be recovered from him as if it were a fine imposed by such Court and paid to
such woman or in case she is dead to her heirs. Lastly, under Sub-Section 4 it
provides that nothing contained in this section shall affect the provisions of
Section 3 or Section 4.
Hence, a person who receives the property as dowry and
retains the same without transferring it to the woman entitled to it or her heirs is
guilty of breach of trusts and a case can be instituted against such person for the
recovery of the same or the property given as dowry.
The Kerela High Court in M Abbas vs. M Kunhipathu

68

held that there is no doubt that demanding, giving or taking or agreement to give
or take dowry is an offence under Sections 3, 4 and 5 of the Act. But if dowry has
been given and received instead of such provisions or in violation of these
provisions than the receiver of dowry is under an obligation to transfer the
property to the woman and he attains the position of a trustee until such transfer is
made to the woman. Similarly, in Bhai Sher Jung Singh vs. Virinder Kaur 69 it was
held that whatsoever property is given to the wife by way of gift or will, it will
constitute her Stridhan and she is its absolute owner. Any person who holds the
property of his wife and denies it to her is guilty of criminal breach of trust. A
case, thus, can be filed against such person under Section 406, IPC. It is also
observed that Section 27 of the Hindu Marriage Act, 1955 dealing with disposal of
property presented at the time of marriage and Section 14 of the Hindu Succession
Act, 1956 which provides that property of a female Hindu is her absolute property.

68. AIR 1975 Ker 129.
69. 1979 Cr. L. J. 493 (P&H).
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These two laws in fact have put the Hindu female wholly at par with the Hindu
male. However, these observations were not followed in Vinod Kumar Sethi vs.
State of Punjab. 10 In this case Smt. Veena Rani married Vinod Kumar Sethi on
28th Jan' 1979. However the marriage did not subsist and on 18th April1980 she
addressed an application to the Senior Superintendent of Police, Bhatinda, that at
the time of marriage she had received presents of ornaments, valuable clothes,
furniture and other household articles besides Rs. 21,000/- from her parents and
relations as dowry. She claimed that all these items of property is her Stridhan and
she has absolute ownership over it. She further stated that after her marriage as a
dutiful wife and daughter-in-law she with full faith in her husband and parent-inlaw entrusted all the properties to them. She was mal-treated by them for
extracting more dowries from her parents and relatives. When these were not
satisfied she was expelled from her house in wearing apparel and deprived of all
the articles of her dowry around January 1981. Thereafter she made demands for
the return of the aforesaid property which allegedly had been entrusted to the
husband and in-laws but they refused to do so. Hence, they have made breach of
trust. However, the Punjab and Haryana High Court observed that from time
immemorial Hindu law has recognized the individual ownership of the wife with
regard to the property given at the time of marriage and this constitutes her
Stridhan. The Court further observed that the very concept of matrimonial home
connotes a joint ness of possession and custody by the spouses even with regard to
the movable properties exclusively owned by each of them. No question of any
entrustment or dominion over the property would normally arise during covertures
or its imminent break up.

70. AIR 1982 P&H 372.
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The controversy over Stridhan and its recovery was settled by
the Supreme Court in Pratibha Rani vs. Sura} Kumar. 11 In this case Pratibha
Rani married to Suraj Kumar on 4-2-1972 at Ludhiana according to Hindu rites
and customs. The father of Suraj Kumar (accused) and his three brothers and
brother-in-law attended and actively participated in the marriage of the
complainant (Pratibha Rani) and demanded dowry. The complainant alleged that
Rs. 60,000/- inclusive of gold ornaments, and other things were given by her
parents and relatives by way of dowry articles which were entrusted to all the
accused and were taken into possession by them. Soon after the marriage she was
harassed, teased and was often beaten by her husband and was ultimately thrown
out of the house in the year 1977 along with her children. The complainant asked
the accused to return her Stridhan which the accused refused to return. Even the
parents of the complainant through their legal representative asked the accused to
return the articles entrusted to them. But the respondent did not do so. The parents
of the complainant directed the accused at the time of marriage to give the articles
to the complainant for her use but the same was not done and the accused
misappropriated the articles for his own use. He has, thus, committed criminal
breach of trust punishable under Section 406, IPC. The list submitted by the
complainant was of the jewellery and clothes which could be used only by the
wife and not husband. The Court held that refusal to return such articles amounts
to criminal breach of trust. The facts of the case reveals that the Stridhan property
of the complainant was entrusted to the husband who refused to return the same to
her. Hence, the wife is entitled to recover the same both under Section 27 of the
Hindu Marriage Act and under Section 14 of the Hindu Succession Act. The
Supreme Court in its judgment totally eliminated the view of Punjab and Haryana

71. AIR 1985 SC 628.
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High Court in Vinod Kumar Sethi's case that the moment a woman enters her
matrimonial home, her Stridhan property becomes a joint property.
In Mary vs. Cherchi

72

the Division Bench found that the suit

is maintainable even if it is Stridhanam or dowry notwithstanding the Dowry
Prohibition Act on the basis that: "Stridhanam is always the property of the

woman whoever is given custody of the same. Woman can always claim it back
and enforce the return of it. A suit for recovering this amount will not be hit by the
Dowry Prohibition Act."
Section 6 of the Act provides that the receiver holds it as a
trust for the benefit of the woman for whom it is given. Consequently, the
beneficiary can file a suit under Section 56 of the Trust Act, 1882 for recovery of
the trust property. In Smt. G. Renuka vs. M Papa Rao

73

wife filed a suit against

her husband and father-in-law for recovery of Rs. 17,150/- i.e. Rs. 15,000/(principal) and Rs. 2,150/-(interest) being the amount paid by her father as dowry
before her marriage. Her husband died during the pendency of the suit. The father
of the appellant paid a sum ofRs. 15,000/- by way of a cheque dated 19-4-1974 in
favour of the father-in-law on the Canara Bank, Warangal. Her marriage was
performed on 3-7-1974. The Second defendant kept the amount in a fixed deposit
and had not paid the amount to her. She filed a case seeking for a decree of nullity
of marriage. She, thus, demanded the return of Rs. 15,000/- paid by her father as
dowry but the same was not returned to her, hence, she filed the suit for recovery
of the said amount with interest. The father-in-law in his written statement
admitted the said facts. However, he claimed that the said amount was kept in
fi_xed deposit for one year which was later withdrawn. Above this he also held that
the appellant is not entitled to seek return of amount or interest therein since the

72. 1980 KLT 353.
73. AIR 1995 AP 130.

126

payment of dowry by her father was illegal and as the same was opposed to public
policy.
The Court observed the decision of the Supreme Court in G.
Ramasubbaiah vs. G. Rajamma 74 wherein it was held that "If the dowry has been
paid by one party to the marriage and received by the other party of the marriage
after the commencement of the Act then it will come within the mischief of Section
3 of the Act, subject of course, to the provisions of Section 6. There is nothing in
Section 3 which prohibits taking back the dowry paid before the Andhra Pradesh
or Central Act came into force. The Supreme Court also relied upon the judgment

'

of Kerela High Court in M Abbas vs. M Kunhipattu

15

wherein the interpretation

of Section 6 of the Act in the following words: -"As per that Section the plaintiff
is bound to transfer the property to the woman and he is a trustee until such
transfer to the woman."
The Supreme Court, thus, held that the legislature itself
provided under Section 6 of the Act that pending transfer of dowry, the person
who received the dowry holds it in trust for the benefit of the woman. Thus,
appellant is the beneficiary in the present case. The Court dismissed the argument
of the respondent and held that the wife is entitled to recover it. The judgment
delivered by the Orissa High Court in Kamini vs. Purna Chandra

16

is of great

significance in the present times in view of the social evil of dowry and the ill
treatment of wives who bring insufficient dowry. Generally, in the case of
recovery of dowry the contentions of the respondents is that the wife had taken
everything along with her while leaving the matrimonial house. In the present
case, the wife filed a suit for recovery of articles or in the alternative the price of
the articles given to her in dowry during marriage. It was alleged by her that she
74. 1975 (1) APLT 168.
75. AIR 1975 Ker 129.
76. AIR 1987 Ori. 134.
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was ill-treated and was driven out of the house. However, the husband argued that
she had taken away all the belongings. The Court held that on the basis of
evidence adduced it was apparent that the wife had left the house under very
unpleasant circumstances. Therefore, it cannot be believed that the defendant
allowed her to take away all the ornaments she brought as well as the gifts she got.
Hence, it was ordered by the Court that wife be given a sum of money towards the
value of gold ornaments.
By introducing such provision and such judgment it is evident
that the attitude of the Court is to deter the dowry hungry people who ill-treat the
wives and drive them away keeping and amassing their dowry. However in such
situation the Courts must be very objective and cautious as innocent respondents
can be trapped in by unscruputous wives.

(f) Cognizance of Offence: - Section 7 of the Dowry Prohibition Act provides
provision for the cognizance of offences under the said Act. It provides that no
Court inferior to that of a metropolitan Magistrate or Judicial Magistrate of the
First Class shall try any offence under the Act. 77 It is also provided under Section
7 that when a Court shall take cognizance of an offence under this Act. Under the
old Section, the Court had no power to take cognizance of a case suo moto or the
report of the police. But after the 1984 and 1986 amendments now a Court can
take cognizance of an offence under this Act if any one of the following person
can file a complaint: ( i) aggrieved person
(ii) a parent or other relative of the aggrieved party, and

(iii) any recognized welfare institution or organization.

77. Section 7 (I Xa}, the Dowry Prohibition Act.
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After the amendment now besides· the above mentioned persons the Court can take ·
cognizance of offences under this Act on the basis of its own knowledge or on the
basis of a police report of the facts which constitutes an offence under this Act. 78
The provision also provides that wherein an aggrieved person
makes a statement regarding a dowry offence can not be prosecuted for the
statement. 79 For the purpose of this Section Explanation to Section 7(1) provides
that 'recognised welfare institution or organisation' means a social welfare
institution or organisation recognized in this behalf by the Central or State
Government.
In Laj patria Sehgal vs. State

80

Lajpatrai Sehgal married one

RajKumari on March 3, 1980. On May 9, RajKumari died of burns. Rajkumari's
father alleged that the father was given a list of articles to be given at the times of

shagun. Those articles were in fact given to Lajpatrai at the time of shagun.
Thereafter certain dowry demands were made and RajKumari' s father gave what
possibly he could at the time of the marriage, but it appeared that Lajpatrai's
family's lust for financial gains remained unsatiable. Immediately after marriage
i.e. on March 4, 1980 fresh demands for dowry were made, which Rajkumari's
father could not meet. After the death of RajKuamari her father lodged a
complaint at police station on May 13 under Section 306, IPC. The case was
investigated by the CID (Crimes), Delhi Police, thereafter it was transferred to the
CBI. However, no case was filed against Lajpatrai or his father or other relatives.
On July 17 an application was made by the police for permission to investigate the
non-cognizable offences under Section 3 and 4 of the Dowry Prohibition Act,
1961 which was permitted by Addl. Metropolitan Magistrate. Finally after
investigations a complaint was filed against the respondent on lOth March, 1981
78. Section 7 (1 Xb ), Ibid.
79. Section 7(3), Ibid.
80. 1983 Cr. L. J. 888.
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and on November 7, 1981, a prima facie case was established and the accused
were charged with an offence under Section 4 of the Dowry Prohibition Act and
was issued notice under Section 251 ·of the Code of Criminal Procedure, 1973 to
Lajpatrai and other. Lajpatrai and others moved to Court for quashing the
proceeding on technical grounds i.e. the police report could not be considered as a
complaint and hence no proceedings were maintainable. However, it was held by
the Delhi High Court wherein the suit was instituted that a complaint by the
investigating officer could be complainant in terms of Section 7(b) of the Dowry
Prohibition Act, 1961. It also held that in absence of any specific description as to
who could lodge a complaint under the Dowry Prohibition Act, 1961 a complaint
could be preferred by any person.
However in Jhapri Chaudhari vs. State of Bihar

81

wherein

cognizance of a dowry offence was taken on the basis of a charge-sheet submitted
by the police. The Patna High Court observed that the Dowry Prohibition Act,
1961 specifically required that cognizance of an offence under the Act could be
taken only on the basis of a petition or complaint and not on the basis of police
report. In the present case, the Chief Judicial Magistrate did not take cognizance of
the offence on the basis of the complaint filed by the aggrieved party, but instead,
send the petition of complaint to the officer-in-charge of the police station for
investigation ·as a police case. After investigation the police submitted a chargesheet and thereafter the Chief Judicial Magistrate took the cognizance of the
offence. The Patna High Court held that this was illegal and since no complaint
was filed the order was without jurisdiction.
Now after the amendment of the provision by the Amendment
Act of 1984, there is no scope for any such conflict. As now under Section 7 of the

81. 198.3 Pat UR 395. Also see Reshima Devi vs. Ravindra Pahwa, 1985 Cr. L. J. 1980.
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Act the Court can now take cognizance of the offence on the basis of police report
of the facts which constitute a dowry offence.

Time bar on the Complaint under Section 7 of the Act: - Under the original
section 7 (a) of the Dowry Prohibition Act, 1961 it was stated that a complaint of a
dowry offence must be made within one year from the date of offence. However,
after the amendment of the Act now the Act is silent about the period of limitation
in case

o~

taking cognizance of offence. Even the Code of Criminal Procedure,

1973 introduced a period of limitation for the cognizance of certain offences.
Section 468 of the Code of Criminal Procedure provide that for taking cognizance
of offences punishable with imprisonment for a period not exceeding one year
shall be one year; wherein the offence is punishable with fine only than it shall be
six months; and wherein the offence is punishable with imprisonment for a term
exceeding one year but not exceeding three years it shall be three years. But in
Kashi Prasad vs. State of Bihar

82

the Patna High Court took the view that the

Bihar State amendment of the Dowry Prohibition Act, 1961 dropped the period of
limitation laid down under Section 7(a) of the Central Act, hence now the Bihar
Statute did not stipulate any period of limitation within which a complainant for
period of limitation within which a complaint for a dowry offence could be filed.
Under such circumstances the provision contained in Section 468 of the Code of
Criminal Procedure, 1973 would apply. Hence, the period of cognizance of dowry
offences would be one year from the date on which the offence was committed.
However, in Lajpatrai Sehgal vs. The State

83

the Delhi High

Court was of another view. It overcame the period of limitation laid down in the
statute with a view to giving effect to the social purpose of the legislation. The
Court observed that the dowry offence was committed on 26/27 January 1980 and

82. 1980 Cr. L. J. 612.
83. 1983 Cr. L. J. 888.
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ultimately after investigations by CID and CBI the case was ultimately filed only
after permission was granted on January 8, 1981. For procuring sanction of the
Government for prosecution it took 45 days. The Court is, thus, of view that in the
light of the Section 470 of Code of Criminal Procedure this period of 45 days was
to be excluded in the computation of the period of limitation of one year. Section
470 (3) ofthe Code of Criminal Procedure, 1973 provides:"Where notice of prosecution for an offence has been given, or
where, under any law for the time in force, the previous consent or sanction
of the Government or any other authority is required for the institution of
any prosecution for an offence, there in computing the period of limitation
the period of such notice, or as the case may be, the time required for
obtaining such consent or sanction shall be extended
Explanation-In computing the period, the time required for obtaining the
consent or sanction of the Government or any other authority shall both be
excluded."

In view of the above mentioned provision, the Delhi High
Court in the present case held that the complaint was not time barred. In
Baikunthnath Jena vs. State of Orissa

84

the bride was found dead within four

months of marriage and there were also allegations of harassment and dowry
demands. A magistrate took cognizance of a dowry death which was challenged

f.

by the husband on the ground that it was time-barred under Section 7 of the
Dowry Prohibition Act wherein no Court could take cognizance of such an offence
except on a complaint made within one year from the date of the offence.
However, the Court held that after the Amendment of 1984, the limitation period
is dropped and even if there was a bar of limitation, yet under Section 473 of the
Code of Criminal Procedure, the court could take cognizance of an offence either
84. 1990 Cr. L. J. 2626.
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(
;\

on the motion of the aggrieved party or on its own motion if it was satisfied on the
facts and the circumstances of the case, that the delay had been properly explained
or that it was necessary so to do in the interest of justice. It was further held that
the provisions of Section 473 Cr. P. C were applicable even to a case under
Section 7 of the Dowry Prohibition Act before the amendment and in a suitable
case, the delay might be condoned. Hence, the Court dismissed the petition of the
husband.
In Harbans Singh vs. Gurcharan Singh

85

husband filed a

petition under Section 482 of Cr. P. C. for quashing of a complaint filed by the
wife pending before the trial Court on the ground that it was time-barred. The
Court dismissed the petition and held that the date of commission of an offence
under Section 4 of the Act would be the date when the demand was initially made
and when the demand is repeated it constitutes a fresh offence. Thus, even though
dowry items are initially demanded prior to marriage as consideration for the
marriage and the demand is made again after marriage, an offence under Section 4
of the Act would be committed.
However, now the old Section 7 has been amended by the
Amendment Act, 1984 and after it there is no period of limitation mentioned under
the Dowry Prohibition Act, 1961. Moreover, the present amended Section
provides that "Nothing in Chapter XXXVI of the Code of Criminal Procedure,

,_,

1973 shall apply to any offence punishable under this Act."86 Hence, from this
provision it is clear that Section 468 of the Code will also not apply and it is also
clear that there is no period of limitation under the present Act for taking
cognizance of the offences mentioned under the Dowry Prohibition Act, 1961.

85. 1990 Cr. L. J. 1521(Del).
86. Section 7(2), the Dowry Prohibition Act, 1961.

.,.

])

133

(

.Section 8 of the Dowry Prohibition Act makes the offences
committed under the Act non-bailable and non-compoundable. However, before
the amendment under the old Section 8, dowry offences were non-cognizable,
bailable and non-compoundable. Section 8 of the amended Act provides the
offences to be cognizable for certain purpose and to be non-bailable and noncompoundable. It states the following: "(1) The Code of Criminal Procedure, 1973(2 of 1974) shall apply to offences
under this Act as if they were cognizable offences(a) for the purposes of investigation ofsuch offences; and
(b) for the purposes ofmatters other than (i)

matters referred to in Section 42 ofthat Code, and

(ii)

the arrest of a person without a warrant or without an order of a
Magistrate.

(2) Every offence under this Act shall be non-bailable and non-compoundable."

This amendment was made by the Act of 1984 as there has
been a strong public opinion in favour of making dowry offences as cognizable
offences. The Joint Committee with reference to the unamended portion of dowry
offence being non-cognizable said: "The Committee feels that they are in favour of the offences under the Act
being made cognizable, but there is an apprehension that it may lead to some
harassment, particularly at the time of solemnization of marriage as the police
will have power to make arrests without warrant in such cases. The Committee is,
therefore, of the opinion that in order to ensure that no harassment is caused to
the parties involved, the offence should be made cognizable subject to the
conditions that no arrest shall be made by the police without a warrant or an
order of the Magistrate."
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This recommendation of the Joint Committee was accepted
and hence, dowry offences were made cognizable for the purpose of investigation
of such offences and for purposes and matters other than those referred to in
Section 42 of the Code of Criminal Procedure, 1973 and the arrest of a person
without a warrant or an order of a Magistrate. In short it can be said that in
connection with a dowry offences the police can not make arrest as in other
cognizable offences. The Amendment Act, 198687 also replaced "bailable" with
"non-bailable." This amendment was made as the Court before granting bail

involving non-bailable offences particularly wherein the trial has not yet
(

commenced should be into consideration in various matters such as:
1.

nature and seriousness of the offence;

11.

the character of the evidence;

111.

the circumstances, which are peculiar to the accused;

1v.

a reasonable possibility of the presence of the accused not being
secured at the trial;

v.

reasonable apprehension of witnesses being tampered with; and

v1.

the larger interests of the public or the State and similar other
considerations. 88
By cognizance it means the Magistrate must not only have

applied his mind to the contents of the petition but he must have done so for the
purpose of proceeding in a particular way as indicated by subsequent provisions of
Chapter XV, proceeding under Section 200 and thereafter, sending it for inquiry
and report under Section 202, Cr. P. C. 89

87. Act 43 of1986 (w.e.f. 19-11.1986)
88. AIR 1984 SC 1503.
89. Mamta Rao, Law Relating to Women and Children, Eastern Book Company, Lucknow,
P.105.
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'Taking Cognizance' means any judicial action is permitted

by the Code taken with a view to eventual prosecution preliminary to the
commencement of the inquiry or trial. As per Section 173( I) the Magistrate after
receipt of a police report may decide that there is no sufficient ground for
proceeding further and drop the action or may take cognizance of the offence as
per the provisions of Section 190 (1 )(b) on the basis of the police report. As a
result of these provisions dowry offences are made cognizable for the purpose of
investigation of such offences and for the purpose of matters other than matters
referred to in Section 42, Cr. P. C and the arrest of a person without warrant or
without an order of Magistrate.

(

(g) Burden of Proof: - The Dowry Prohibition Act, 1961 provides that where
any person is prosecuted for taking or abetting the taking of any dowry under
Section 3 or the demanding of dowry under Section 4, the burden of proving that
he had not committed any offence under those sections shall be on him. 90
This section has been inserted by the Amendment Act of
1986 with a view to make dowry prohibition law more effective. Hence, the
burden of proof lies upon the alleged person that he did not commit the dowry
offence of which he is accused.

(h) Dowry Prohibition Officers: - The Dowry Prohibition Amendment Act of
1986 also inserted a new Section8-B which speaks about the Dowry Prohibition
Officers. The insertion of this Section was made after the Joint Committee had
suggested that Dowry Prohibition Officers should be different areas as one of the
main reasons for the failure of the Act was lack of proper and effective machinery.
Hence, the appointment of the Dowry Prohibition Officer will act as an effective

90. Section 8-A, the Dowry Prohibition Act, 1961.
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machinery to evade this social evil from one society. According to this Section the
State Government has power to appoint as many Dowry Prohibition Officers as it
thinks fit and specify the areas in respect of which they shall exercise their
jurisdiction. 91 The said provision also provides the powers and functions of the
Dowry Prohibition Officer. Each officer shall have: (i)

to see that the provisions of the Act are complied with;

(ii) to prevent the taking or abetting the taking of, or the demanding of dowry;
(iii) to collect such evidence necessary for the prosecution of persons
committing offences under this Act; and
(iv) to perform additional functions which may be assigned to him by the State

.,..

,,

Government or as specified in the rules made under this Act. 92
The State Government may confer such powers of a police
officer to the Dowry Prohibition Officer provided that it should be notified in the
Official Gazette. However, the powers of the Dowry Prohibition Officers will be
subject to certain restrictions/limitations as specified by rules made under this
Act. 93 For the purpose of ensuring sufficient performance of the Dowry
Prohibition Officer the State Government is empowered to appoint an advisory
board consisting of not more than five social welfare workers out of whom at least
two shall be women from the area in respect of which the officer's exercise their
jurisdiction.94

(i) Powers of the Governments to make rules: - Both the Central as well as
State Governments have power to make rules for carrying out the purposes of this
Act. Section 9 of the Dowry Prohibition Act, 1961 lays down the provision

91.
92.
93.
94.

Section 8-B (1), Ibid.
Section 8-B (2), Ibid.
Section 8-B (3), Ibid.
Section 8-B (4), Ibid
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wherein the Central Government has power to make rules for the purpose of
carrying out the purposes of this Act. As per the Act such rules may provide (a) the form and manner in which and the persons by whom, any list of
presents referred to in sub-section (2) of Section 3 shall be maintained
and all other matters connected therewith; and
(b) for the better coordination policy and action m respect of the
administration of this Act. 95
The Act also provides that such rules shall be laid as soon as
it is made before each House of Parliament while it is in session for a total period
of 30 days which may be comprised in one session or in two successive sessions,
and if before the expiry of the session in which it is so laid or the session
immediately following both the Houses agree in making any modification in the
rule or where both Houses does agree that rule should not be made, the rule shall
thereafter have effect only in such modified form or be of no effect. 96
Section 10 of the Act provides power to the State
Government to make rules for carrying out the purposes of this Act. It also states
that through notification in the official Gazette the State Government can make
rules for carrying out the purposes of this Act. 97As per the Act such rules may
provide for the additional functions to be performed by the Dowry Prohibition
Officers under sub-Section(2) of Section 8-B or with regards to the limitations and
conditions to which the Dowry Prohibition Officer may exercise his functions
under sub-section(3) of Section8-B. 98 The Act also states that every rule made by

95.
96.
97.
98.

Section 9 (2), Ibid.
Section 9(3), Ibid.
Section 10(1), Ibid.
Section 10(2), Ibid.
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the State Government shall be laid as soon as may be after it is made before the
State legislature. 99
The powers mentioned under Section 9 and Section I 0 of the
Dowry Prohibition Act are the rule making powers conferred on the Central as
well as the State Governments respectively. In exercise of their power under
Section9 the Central Government has made the Dowry Prohibition (Maintenance
of Lists of Presents to the Bride and Bridegroom) Rules, 1985. Similarly, the State
Governments too exercised their power by amending the State statutes and rules
provided that they are not inconsistent with the provisions of the Act.
The above mentioned provisions are the scheme and structure
(

of the Dowry Prohibition Act, 1961 after the two amendments of 1984 and 1986.
Despite providing the effective machinery and powerful provisions it seems that it
is unable to eradicate the evils of dowry from our society as the crime still
continues unabated. Hence, the need was felt to amend Indian Penal Code as well
as the Indian Evidence Act and introduce new provisions which can provide a
multi-pronged approach to combat the menace of dowry.

(IT). PROTECTION OF WOMEN AGAINST THE OFFENCE OF
DOWRY UNDER THE INDIAN PENAL CODE: The two amendments in the year 1984 and 1986 made the
scheme and structure of the Dowry Prohibition Act, 1961 more strong and
effective yet the offence of Dowry and its related crime continued to rise. The
Parliament also witnessed the increasing number of dowry deaths. Hence, it was
felt that a multi-pronged approach to combat the menace of dowry is essential. The
Law Commission of India in its 91 st report suggested a number of measures which
was accepted and ultimately amendments were introduced in the Indian Penal
99. Section 10(3), Ibid.
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Code and the Indian Evidence Act to create special provisions for eradicating the
offence of dowry death. These amendments were made to deal effectively not only
with the cases of dowry deaths but also cases of cruelty towards married woman
by their in-laws .

.

Despite the Dowry Prohibition Act, 1961 and its two
amendments in 1984 and 1986 violence against women in the form of harassment,
abuse, condition forcing them to commit suicide and sometimes when they are
burned alive for not bringing sufficient dowry or for not meeting the further
demand for dowry are increasing in alarming rate. Hence, in order to combat the
increasing menace of dowry deaths following amendments were provided and as a
result of this following new sections were inserted in the Indian Penal Code by the
Amendment Acts: -

(a) Dowry Death and Suicide: Section 304-B, Indian Penal Code:Section 304-B was inserted in the Indian Penal Code, 1860 by
the Amendment Act of 1986. 100 This Section provides the punishment for
committing the offence of dowry death with imprisonment of not less than seven
years but which may extend to imprisonment for life. The Section provides as
under:"(I) Where the death of a woman is caused by any burns or bodily injury or

occurs otherwise than under normal circumstances within seven years of her
marriage and it is shown that some before her death she was subjected to cruelty
or harassment by her husband or any relative of her husband for, or in connection
with, any demand for dowry, such death shall be called "dowry death, " and such
husband or relative shall be deemed to have caused her death.

100. Act 43 of 1986 (w.e.f 8-9- 1986).
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Explanation- For the purposes of this sub-section, "dowry" shall have the same
meaning as in Section 2 of the Dowry Prohibition Act, 1961.
(2) Whoever commits dowry death shall be punished with imprisonment/or a term

which shall not be less than seven years but which may extend to imprisonment for
life."

Section 304-B thus defines what will constitute the "dowry
death." It also provides punishment for committing such a crime. As per Section
304-B following are the essential elements of dowry death: (a) the death of a woman must be caused either by bums or bodily injury or

r

not under normal circumstances;
(b) Such death must have occurred within seven years of marriage;
(c) Before the death she must have been subjected to cruelty or harassment by
husband or a relative of the husband.
(d) Such harassment or cruelty must be for the demand of dowry.
In order to prove the dowry death the above mentioned
ingredient must be proved. However, Section 304-B does not create a new offence
rather it reiterates in substance the offence under Section 302 IPC. Even prior to
the enactment of Section 304-B in a number of reported cases the husband,
mother-in-law etc have been convicted under Section 302 IPC for murdering the
bride by pouring kerosene oil etc. Therefore, it cannot be said that for the offence
of bride burning the conviction cannot be recorded under Section 302 IPC or that
the offence covered under Section 304-B is a new offence.
One of the important features of this Section which can be
said to be a departure from the normal feature of the Code is that a minimum of·
not less than seven years imprisonment is prescribed but this may extend to
imprisonment for life. Dowry death also attracts Section 306 of Indian Penal Code
which provides abetment of suicide. It states that -
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"If any person commits suicide,

whoever abets commission of such suicide shall be punished with imprisonment of
· either description for a term which may extend to ten years, . and shall also be
liable to fine."
In State of Punjab vs. Iqbal Singh

101

Mohinder Kaur, the

deceased was a teacher while her husband Iqbal Singh was a clerk in Punjab State
Electricity Board. Relationship between wife and husband were strained over
dowry even to the extent that the wife had sought police protection apprehending
danger to her life. An effort by the wife to get herself transferred to some other
school was also foiled by the husband and pressure for dowry was steeped on
death of wife's father. On 7th June 1983 Mohinder Kaur set herself and her three
children ablaze at the residence of her husband Iqbal Singh. She took the extreme
step of putting an end to her life as well as the lives of her three children since she
apprehended that their fate would be worse after her death. Before putting an end
to her life she left a note stating that her husband was demanding Rs. 35,000/- to

Rs. 40,000/- by way of additional dowry and was ill-treating her under the
influence of alcohol. She had also stated that her mother-in-law and sister-in-law
also conspired and made false accusations against her and had also conspired to
kill her on the night of 6th June 1983 by sprinkling kerosene/petrol on her but their
plan misfiled. Children were also ill-treated and she was fed up on account of the
beating and has therefore decided to put an end to her life and that of her children.

It was held that the husband was responsible for creating circumstances which
provoked or forced his wife to commit suicide and he was therefore, liable to be
convicted under Section 306.
In Satvir Singh and others vs. State of Punjab and another

102

the Supreme Court reflected in its judgment the scope of sections of Indian Penal

101. 1991 Cr. L. J. 1897(SC).
102. AIR 2001 SC 2828,

142

Code. In this case, Tejinder Pal Kaur got married to Satvir Singh, a businessman.
Satvir's parents-Devinder Singh and Paramjit Kaur were also living at the same
house. At the time of marriage Narendra Singh, father of Tejinder Kaur gave
sufficient dowry. However, after about four to five months of the marriage she
was harassed for not bringing a Car and a house as a part of dowry. Often she was
taunted by them. In the meantime she gave birth to three children i.e. two sons and
one daughter. On November 1995 her father gave Rs. 20,000/- to her husband yet
she was showered with abuses. The immediate cause for the tragic episode was
that one of the items of the meals (salad) contained excessive salt which was
served by her to Satvir (husband). After tasting it he unleashed abuses to his wife
which was supported by his mother and suggested "why not end your life in front
of one of the trains as many such trains are running nearby." As a result she left
her house on 17-06-1996 at about 4 a.m. and reached railway line where she met
with the accident which did not kill her but made her vegetable for life. Hence,
case before the Court against Satvir and his parents were brought under Section
306, 304-B and 498-A IPC. In this case the Court held that Section 306 IPC must
be read with Section 113-A of the Indian Evidence Act. Both these provisions read
together enables the Court to punish the husband and the others who subjected a
woman to cruelty as envisaged under Section 498-A IPC and such woman
commits suicide within seven years of her marriage. It is immaterial for Section
306 IPC whether cruelty or harassment was "soon before her death" or earlier. It
was "soon before her death" the provisions of Section 304-B IPC will be attracted
otherwise Section 306 IPC can be resorted to. The Court held that there should be
perceptible nexus between her death and harassment or cruelty inflicted on her.
However, in the present case there was no specific evidence to show that wife was
subjected to cruelty soon before attempt to commit suicide. Hence, the accused
cannot be convicted under Section 116 IPC either by linking it with Section 306 or
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with Section 304-B. Conviction and sentence under Section 116 is liable to be set
aside and the accused persons were convicted under Section 498-A IPC. The fine
was also modified to one lakh rupees per all the three accused.
Hence, the key ingredient of Section 304-B IPC is causing
cruelty "soon before her death." The expression "soon before her death" means
within reasonable period of time. In the absence of evidence that the deceased wife
was subjected to cruelty soon before her death, the husband is not liable for
conviction under Section 304-B even though she might have died under
mysterious circumstances. 103 In Kodam Gangaram vs. State ofAndhra Pradesh 104
the wife died of 90% bums within seven months of her marriage and in her dying
declaration she held her husband responsible for her death. By the time her father
could reach the spot the body was already cremated. The main evidence adduced
and also accepted by the Court was that a month before her death she along with
her husband had visited her parents house and the accused had assured him that
her would try to arrange it that the deceased was allowed to come back to
matrimonial home. The deceased in her dying declaration held that she was
prompted by the harassment to which she was subjected to which resulted in her
taking the extreme step of committing suicide. The said incident is taken within
the purview of "soon before her death."
In Sham Lalvs. State ofHaryana

105

Neelam Rani, wife of the

appellant died of bums on 17-06-1987. They were married in 1983. It was alleged
that there was dispute regarding dowry and that Neelam was sent back to her
parent's home and was again taken back to nuptical home after a Panchayat which
was held to resolve the dispute. This happened about ten to fifteen days prior to
the occurrence. There was nothing on record that she was either harassed or
103. Sarveshwar Singh vs. State ofRajasthan, 1999 Cr. L. J. 2179 (Raj).
104. 1999 Cr. L.J. 2181 (AP).
105. AIR 1997 SC 1873.
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treated with cruelty for or in connection with the demand for dowry during the
period between her having been taken to the parental home and her tragic end.
When Neelam's father Bhagwandas on hearing about the precarious condition of
his daughter rushed to the hospital, he could only see her charred body. When he
asked the appellant whether she was killed by him, the appellant answered with
folded hands that it was a mistake on his part and for that he should be forgiven.
Neelam died and her husband, his father and grandmother were charged for
offences under Section 302, 304-B and 498-A IPC. In the absence of any eyewitnesses, the High Court on the basis of circumstances concluded that the
appellant had killed his wife by setting her ablaze after dousing her with kerosene.
'(
:\

However, the Supreme Court did not agree with the decision of the High Court. It
was held that the appellant could not be convicted under Section 304-B as there
was no evidence to prove that soon before her death Neelam was subjected to
cruelty or harassment for or in connection with demand for dowry. However,
basing on the evidence of the deceased's father and dying declaration which is
admissible under Section 32 of the Indian Evidence Act, conviction under Section
498-A IPC is sustainable.
In Venugopal vs. State of Karnataka

106

Vijayalakshmi died

an unnatural death within two years of their marriage and that before her death she
was subjected to harassment by her husband because she did not bring from her
parents the remaining amount of dowry promised to him. She was not only
harassed by the husband but was also ill-treated and beaten many times. At one
time the neighbours intervened their fight after which they noticed that
Vijayalakshmi was sitting under a tap with her body fully burnt. This clearly
established that soon before her death she was ill-treated by her husband. The
defense of the appellant was that she committed suicide. The High Court accepting
106. AIR 1999 SC 146.
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the version of suicide thought it fit to acquit the appellant under Section 302 IPC
but convicted him under Section 304-B as harassment was proved and the death
had taken place within a year and half from her marriage. The Supreme Court,
thus, dismissed the appeal and upheld the decision of the High Court of Karnataka
for convicting the appellant under Section 304-B.
The Kamataka High Court while dealing with a case of
dowry death in Fatima Kom Mastausab Nadafvs. State of Karnataka 107 observed
that the evidence must be reliable. In this case, the victim in her dying declaration
alleged that she was set on fire by the mother-in-law after pouring kerosene over

r

her. She also alleged harassment at the hands of her husband for dowry. This was
in contrast to her earlier statement which she gave while was being removed to the
hospital which was to the effect that her clothes had caught fire accidentally. In
such cases, the Court warned that it must take judicial notice of the fact that there
is a tendency to involve and implicate those to whom one is hostile which was
missing in this case. The Court, thus, held that dying declaration can be the sole
basis of

conviction~

hence the Courts must rigorously examine the dying

declaration before a conviction can be based on it.
In Public Prosecutor, High Court of Andhra Pradesh vs. T.
Basava Punniah and others

108

the deceased Sivakumari was married to the first

accused about three years prior to the date of occurrence i.e. 26-06-1987. She died
due to asphyxia. It was held that since death was caused within three years of
marriage due to hanging, it occurred otherwise than under normal circumstances.
There is ample evidence of harassment for dowry prior to death. Therefore, even if
she had committed suicide by hanging, still the death comes within the scope of
Section 304-B as she was subjected to cruelty by her husband and other relatives

107. 1999 Cr. L. J. 1175.
108. 1989 Cr. L. J. 2330(AP).
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in connection with the demand for dowry. The same view was taken by the Court
in Premwati vs. State of Madhya Pradesh.

109

It was held that Section 304-B(l)

would be attracted not only when the death is caused by someone but also when
the death occurs "unnaturally." If occurrence of death is preceded by cruelty or
harassment by in-laws for or in connection between the two is established, mere
occurrence of death is enough though death may not have caused by the in-laws.
Similar view was taken by the Supreme Court in Shanti vs. State of Haryana. 110
In this case the deceased used to be ill-treated for not bringing enough dowries. On
26th April 1988 the father of the deceased came to know that deceased had died

and was cremated by the two ladies with the help of another three persons. The
Court, thus, held that because of cremation no post mortem could be conducted
and the actual cause of death could not be established clearly. There is absolutely
no material to indicate that it was accidental death. In the result it was an unnatural
death; either homicidal or suicidal. But even assuming that it is a case of suicide
even then it would be death which had occurred in unnatural circumstances. Even
in such a case, Section 304-B IPC is attracted and this position is not disputed. The
Supreme Court in Pradip Singh and another vs. State of Jharkhand 111 is of view
that the words "soon before her death" do not necessarily mean immediately
before her death. This phrase is an elastic expression and can refer to a period
either immediately before death of the deceased or within a few days or few weeks
before the death. In other words, there should be a perceptible nexus between the
death of the deceased and the dowry related harassment or cruelty inflicted on her.

In the present case, there was a clear nexus between the death of Gayatri who died
within seven month of her marriage and the dowry related harassment inflicted on

109. 1991 Cr. L.J. 268 (MP).
110. AIR 1991 SC 1226.
111. AIR 2007 SC 2154.
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her. The Supreme Court also held that even if Gayatri had committed suicide
Section 304-B IPC can still be attracted.
In Hiralal vs. State (Government of N.C.T.), Delhi

112

Sunita

was married to Surendra on 26-11-1995. She committed suicide by consuming
poison on 14-04-1999. Since her death was unnatural her husband and in-laws
were charged with an offence under Section 304-B. The Court held that no definit~
period has been indicated and the expression "soon before" is not defined. There
must be existence of a proximate and live link between the effect of cruelty based
on dowry demand and the concerned death. Similarly, in Kaliyaperumal vs. State
of Tamil Nadu

113

it was held that one of the essential ingredients of Section 304-B

IPC is that the concerned woman must have been "soon before her death"
subjected to cruelty or harassment "for or in connection with the demand of
dowry." The expression "soon before her death" is very relevant and the
prosecution is required to show that soon before the occurrence there was cruelty
or harassment to the woman victim. "Soon before" is a relative term and it would
depend upon circumstances of each case and no straitjacket formula can be laid
down as to what would constitute a period of soon before the occurrence. It would
be hazardous to indicate any fixed period and that brings in the importance of
proximity test. It is left to be determined by the courts depending upon the facts
and circumstances of each case. However, the interval should not be much
between the concerned cruelty or harassment and the death in question. There
(
~-

must be existence of a proximate and live link between the effect of cruelty based
on dowry demand and the concerned death. If alleged incident of cruelty is remote
in time and has become stale enough not to disturb mental equilibrium of woman
concerned it would be no consequence.

112. 2003 Cr. L. J. 3711 (SC).
113. AIR 2003 SC 3828.
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From the above mentioned cases it is clear that there must be
consistent demand of dowry from the accused. In Prem Singh vs. State of
Haryana 114 Sumitra (deceased) was married to Accused one, Prem Singh. There

were repeated demand of dowry after marriage and this fact was stated by the
deceased to her parents. When Sumitra gave birth to a male child her parents
expected that this might bring harmony between their daughter and son-in-law.
They gave a she-buffalo but the appellants were not satisfied and the harassment
ofr dowry continued. Smt. Shanti(A-2), the mother of appellant A-1 was residing
separately from A-1 in a separate house. A-2 was not proved to be present at the
time of incident. Deceased died due to bum injuries within seven years of her
marriage. The evidence of witnesses regarding demand of additional amount of
dowry by accused was consistent and corroborated. The mere fact that accused
(appellant) took deceased to hospital does not demolish the prosecution case as
regards unnatural death of deceased. Guilt of accused was held to have been
proved beyond doubt and his conviction under Section 304-B was held to be
proper.
Again in Ram Kumar and another vs. State ofHaryana 115 the
deceased Rajdulari was married to the first appellant on 20th June 1984. The case
of the prosecution is that the appellants had demanded dowry ever since the
marriage and demanding articles like TeleVision, Sofa set and other articles of
furniture etc. Whenever the deceased visited her parents she used to tell them that
the appellants were ill-treating and harassing her on demand of dowry. The sister
of the deceased, Bimla was married to the 1st Appellants brother on the same day
of the marriage of the deceased. The 'muklawa' ceremony of younger sister took
place about one and half month prior to the occurrence. On 7th April 1988 three

114. AIR 1998 SC 2628.
115. AIR 1999 SC 1491.

149

persons came to the house of the deceased's father and told that Raj Dulari was
having severe pain in the stomach and that they should go to. see her. On getting
this information the mother of the deceased went along with her husband to the
appellant's house but none of them was found. They found that Raj Dulari was
also not in the house and found their second daughter Bimla was locked up in a
room on the first floor. She told them that the appellants had given beating to Raj
Dulari during the day and when she tried to intervene she was detained in the
locket room. They found the dead body of Raj Dulari near a well outside the
house. Charges were framed against the appellants under Section 304-B and under
Section 498-A IPC. The Court held that there was no demand of dowry and
harassment for Raj Dulari if it would have been so the 'muklawa' ceremony of
Bimla would not have been performed. This contention has no substance as the
marriage of both the sisters took on the same day hence there was no purpose in
stopping the 'muklawa' of the younger sister. It was also contended by the
appellants that the deceased had written five or six letters to her parents but none
of them has been produced. However, the Court held that the evidence placed
before the Court is sufficient to prove the charges. The absence of the said letters
does not disprove the case of the prosecution. It was held that there is ample
evidence to prove the harassment by the appellants. The appeal was thus
dismissed.
In Pawan Kumar vs. State of Haryana

116

the deceased, the

wife of the appellant died of burn injuries within seven years of marriage. The
wife committed suicide because of mental cruelty and maltreatment at the hands of
her husband on account of non-fulfilment of dowry demands. The Supreme Court
held the appellant liable for causing dowry death under Section 304-B and Section

116. AIR 1998 SC 958.
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498-A IPC as well as for abetting suicide urider Section 306 IPC as because of his
treatment the wife had committed suicide.
In Mugeshwar Prasad Chaurasia vs. State of Bihar

117

Sudama Devi was married to Ram Pukar son of the appellant Mungeshwar Prasad
in 1992. Sudama Devi died of unnatural circumstances on 24-01-1995. Ram Pukar
(deceased husband) and his parents were charged under Section's 304-B and 201
IPC read with Section's 34 and 498-A IPC. The parents of Ram Pukar were
sentenced to Rigorous Imprisonment for seven years under Section 304-B and for
two years under Section 201, while no separate sentence was awarded for offence
under Section 498-A. Ram Pukar was convicted for 9 years Rigorous
r'
l

Imprisonment under Section 304-B. All three convicted persons appealed to the
High Court but the convictions as well as sentence were confirmed by the High
Court. The parents of Ram Pukar appealed to the Supreme Court as both of them
were more than 80 years old. The convicted persons were alleged to have
subjected the deceased to harassments with demand for dowry and after her death
she was hurriedly cremated. Four witnesses were examined by the prosecution to
prove that Sudama Devi was subjected to harassment with demand for dowry. All
of them said that husband ofSudama Devi demanded dowry a few months prior to
her death. None of the witnesses said that the appellants (parents of Ram Pukar)
asked for more Dowries. Hence, the conviction of the in-laws was held not
sustainable.
The Supreme Court in Shobha Rani vs. Madhukar Reddi us
added a new dimension wherein a demand for dowry entitles the wife to get a
decree for dissolution of marriage. Hence, it can be said that Section 304-B IPC
has given a new dimension to the concept of cruelty for the purposes of

117. AIR 2002 SC 2531.
118. AIR 1988 SC 121.
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matrimonial remedies. In this case, Shobha Rani and Madhukar Reddi were
married on 19th December 1982. But their happiness did not last longer. They
started to exchange letter with bitter feelings and began to accuse one another.
Hence they thought of winding up their marriage by mutual consent. But it did not
materialized and ultimately the wife moved the Court for divorce on the ground of
cruelty. In her divorce proceeding she complained about the demand of dowry by
the husband and his parents. As evidence she exhibited the letters written by her
husband wherein the husband and his parents were demanding dowry from the
appellant. The Supreme Court held that the facts and circumstances brought out by
the appellant do justify an inference that there was demand of dowry. The demand
for dowry is prohibited and is also covered under Section 4 of the Dowry
Prohibition Act, 1961. Thus, demand of dowry amounts to cruelty.
The Supreme Court in State ofPunjab vs. Iqbal Singh

119

held

that "the legislative intent behind incorporation of Section 113-A of the Indian

Evidence Act and Section 304-B of !PC was to strengthen the hands of the
prosecution in a crime generally committed within the privacy of residential
houses."
There are cases regarding dowry deaths wherein conviction
could not be made due to lack of evidence. The Supreme Court in State of

Himachal Pradesh vs. Nikku Ram

120

settled the following matters:-

(a) Demand made after solemnization of marriage constitutes dowry under
Section 2 of the Dowry Prohibition Act, 1961.
(b) Where the injuries found on the person of the deceased are not sufficient to
cause death, Section 304-B is not attracted.

119. 1991 Cr. L. J. 1897 (SC).
120. AIR 1996 SC 67.
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(c) Abetment of suicide under Section 113-A of Evidence Act cannot be
presumed to in the absence of evidence showing harassment of the victim
within the meaning of explanation (b) of Section 498-A IPC. For similar
reasons the offence under Section 306 IPC may also not be made out.
In the present case, Roshani married Nikku Ram on 6-2-1985.
After five six months it is alleged that the husband of the deceased (Roshani), her
mother-in-law (Batholi Devi) and sister-in-law (Kamala Devi) started taunting
Roshani for bringing less dowry. Demands for T.V, Electric fan, buffalo etc were
made through Roshani which not having been fulfilled the aforementioned persons
started treating her with cruelty. The harassment gradually increased so much that
fI

on 20-06-1988 her mother-in-law is alleged to have given a blow with drati (a
sickle like instrument) causing an incised wound on the forehead of Roshani.
Unable to bear the torture she consumed naphthalene Balls which proved fatal and
she died on 20th June itself due to cardio-respiratory arrest. Applying the
aforementioned standards the Supreme Court held that the prosecution failed to
bring home the offence either under Section 304-B or 306 IPC against any of the
respondents. Hence, no case can be made against the husband. The offence of hurt
under Section 324 IPC was made against the mother-in-law of the deceased for
which she would be punished only with a fine of Rs. 3000/- as she being 80 years
within two months of pronouncement of the judgment. In case of default she will
undergo simple imprisonment for one month. Fine if paid shall be made over to
the parents of Roshani.
Similarly in Harbanslal vs. State of Punjab

121

the husband

was alleged to have killed his wife by setting her ablaze. The only substantial
piece of evidence relied upon by the prosecution was the recovery of the dead
body with extensive bums from the house of the appellants. The Court held that it
121. AIR 1996 SC 1186.
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was insufficient and inconclusive to hold the accused as guilty. The circumstances
create only suspicion about the complicity of the appellant but mere suspicion
cannot be allowed to take the place of proof. Again in State of Haryana vs.
Rajinder

122

the Supreme Court was of view that mere extra-judicial confession

allegedly made before villagers did not prove the offence in the absence of other
evidence. The accused was also acquitted in Kulwant Singh vs. State ofPunjab

123

where an extra-judicial confession by the accused was alleged but found doubtful
in nature. The chain of circumstances was also not complete.
The Supreme Court in Soni Devrajbhai Babubhai vs. State of
Gujarat and others

124

was faced with one problem that wherein dowry-death has

incurred prior to the insertion of Section 304-B IPC than under such situation can
the accused be convicted under the provisions of such Section? The Supreme
Court held that Section 304-B is a substantive provision creating a new offence
and not merely a provision effecting a change in procedure for trial of a preexisting substantive offence. As a consequence, accused cannot be tried and
punished for the offence of dowry deatl;t provided in Section 304-B IPC with the
minimum sentence of seven years imprisonment for an act done by them prior to
creation of the new offence of dowry death. The Supreme Court is of opinion that
this would clearly deny to them the protection afforded by Clause (I) of Article 20
of the Indian Constitution which provides the following: "Article 20: Protection in respect ofconviction for offence(1) No person shall be convicted of any offence except for violation of the law

in force at the time of the commission of the act charged as an offence, not
be subjected to a penalty greater than that which might have been inflicted
under the law in force at the time of the commission ofthe offence."
122. AIR 1996 SC 2978.
123. 1996 Cr. L. J 2674 (P&H) .
.124. AIR 1991 SC 2173.
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Hence, this provision of the Constitution makes it clear that
the accused cannot be tried under Section 304-B IPC if the offence has been
committed before its insertion in the Code. However, it can not be said that such
cases of dowry deaths are not covered under any other provisions of Indian Penal
Code. In Smt. Lichhamadevi vs. State ofRajasthan

125

mother-in-law was tried for

killing her daughter-in-law. In the present case Pushpa was married to Jagdish
Prasad. On 29th January 1977 she was found in flames in the kitchen. On hearing
her pathetic cries, the neighbours rushed towards the house. However the relatives
were not there. The neighbours took her to the hospital where she died the next
day. The relationship between mother-in-law and Pushpa was not cordial on
(
I

account of unsatisfied dowry. Hence, Pushpa used to be harassed by her motherin-law. To avoid it Pushpa left her husband's house and remained with her parents.
She returned about 4-5 days before the incident. It is alleged that the appellant
lifted one 'bhagons'(pan) and struck over the forehead of Pushpa causing injury
and expressing at the same time that she felt like burning her alive. In the same
night at about 8 O'Clock the neighbour saw the flames coming out of the tin-shed
which was used as kitchen ofthe house. People also heard a cry 'bachao-bachao'.
As a result of this the neighbours rushed and found that the doors of the kitchen
were closed with iron chain fastened from outside. Fumes and fire were billowing
out of the kitchen. When the neighbours removed the iron chain they found a
woman in flames. Before her death Pushpa stated at about 5:30 a.m. that her

(

mother-in-law poured kerosene on her and set fire. The Apex Court, thus, tried the
accused under Section 302 IPC and awarded life imprisonment for the mother-inlaw. However, the Supreme Court deprecated the indifferent attitude of the
investigating machinery in not prosecuting the husband and brother-in-law.

125. AIR 1998 SC 1785.
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Again in 2001 the Supreme Court was confronted with
another problem in Shamnsaheb M Multani vs. State ofKarnataka. 126 In this case
a question was raised that whether the accused could be convicted in ca case for an
offence under Section 304-B IPC without the said offence forming part of the
charge? In this case the accused was alleged to have caused the death of a bride
after subjecting her to harassment with a demand for dowry within a period of 7
years of marriage. He was charged with an offence under Section's 302 and 498-A
IPC. However, the offence of murder was not established against the accused.
Nonetheless, all the other ingredients necessary for the offence under Section 304B would stand established. A question comes for consideration is that in the
absence of the charges against the accused under Section 304-B IPC, can the Court
convict the accused of that offence? The Supreme Court held that where the
accused is called upon to defend only a charge under Section 302 IPC, the burden
of proof never shifts onto him. No compulsory presumption would go to the
assistance of the prosecution in such a situation. If that be so, when an accused has
no notice of the offence under Section 304-B IPC as he was defending a charge
under Section 302 IPC, it would lead to a grave miscarriage of justice when he is
alternatively convicted under Section 304-B IPC and sentenced to the serious
punishment prescribed there under, because he is deprived of the opportunity to
disprove the burden cast on him by law. Therefore, the case in the trial Court
should proceed against the appellant from the stage of defense evidence. He is put
to notice that unless he disapproves the presumption, he is liable to be convicted
under Section 304-B IPC. In the instant case a bride in her incipient 20's was
whacked to death at her nuptial home. After gagging her mouth the assailants
treated her for sometime as a football by kicking her incessantly and thereafter as a
hockey puck by lambasting her with truncheons until she died of bilateral tension
126. AIR 2001 SC 921.
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harmothrorax. Her husband and his brother and father were indicted for her
murder. But when all the material witnesses turned hostile to the prosecution the
trial Court being foreclosed against all options acquitted them.

(b) Cruelty to Married Women by Husband and in-laws: Section 498A, Indian Penal Code: The Criminal Law (Second Amendment) Act 1983 introduced
Section 498-A to the India Penal Code. It came into force on 25th December 1983.
This section basically deals with cruelty met by married women by husband and
his relatives. The Section reflects the anxiety of the society to provide protection
to the weaker spouse. The basic object is to protect the woman. From her
childhood women is subjected to cruelty. Even after entering the institution of
marriage, she has been harassed and ill-treated by her husband and her in-laws.
Sometimes the life for a woman in the family of the husband becomes so
intolerable and miserable that it drags woman to end her life. In such situation,
Section 498-A IPC comes into play and plays an important part in protecting her
and to bring justice to her. Section 498-A provides the following: "498-A: Husband or relatives of husband of a woman subjecting her to
cruelty - Whoever, being the husband or the relative of the husband of a woman,
subjects such woman to cruelty shall be punished with imprisonment for a term
which may extend to three years and shall also be liable to fine.
Explanation -For the purposes ofthis Section, 'cruelty' means (a) any willful conduct which is of such a nature as is likely to drive the
woman to commit suicide or to cause grave injury or danger to life, limb or
health (whether mental or physical) ofthe woman; or
(b) harassment of the woman where such harassment is with a view to
coercing her or any person related to her to meet any unlawful demand for
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any property or valuable security or is on account offailure by her or any
person related to her to meet such demand."

Hence, in order to bring a case under Section 498-A IPC
\

following criteria must be met: (i)

the woman must be married or she may also be a widow.

(ii)

She must be subjected to cruelty by her husband or the relative of her
husband;
That such cruelty consisted of either: -

(iii)

(a) harassment of the woman with a view to coerce meeting a demand
for dowry; or
(b) a willful conduct by the husband or the relative of her husband of
such a nature as is likely to lead to lady to commit suicide or to
cause grave injury to her life, limb or health;
(iv)

That such injury mentioned above may be physical or mental.
The expression "cruelty" and its legal concept have varied

from time to time and from one society to the other with the change in social and
economic conditions. There was no precise definition of cruelty as it may be subtle
or brutal, it may be physical or mental, it may be in words, gestures or mere
silence. Hence it is difficult to give a precise definition of cruelty. In Russel vs.
Russel

127

cruelty was defined as "Conduct of such a character as to have caused

danger to life, limb or health, bodily or mental, or as to give rise to a reasonable
apprehension of such danger." Under the English Statute, Matrimonial Causes

Act, 1973 cruelty is one of the facts indicative of a breakdown of marriage, and

127. (1897) AC 305.
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the wordings of the clause are such as to give cruelty a very elastic meaning. 128
The clause provides the definition cruelty in the following words: -

"The respondent has behaved in such a way that the petitioner cannot
reasonably be expected to live with the respondent."
Even under the modem Hindu Law cruelty is a ground for
both divorce and judicial separation. Earlier in the English Law intention was
considered to be an essential element of cruelty, however, ·in the modern law
intention is not an essential element the act of the respondent can itself constitute
the cruelty. Hence in P. Sanyal vs. Sarla

129

wherein the wife gave a potion

thinking it to be a love potion and that it will keep her husband in her palm but the
love potion turned out to be a deadly poison which resulted in hospitalization of
the husband for a considerable time, thereby creating a reasonable apprehension
and hence, the husband was granted the decree of divorce.
The Indian Courts have been faced with questions of various
. forms in relation to the matters relating to cruelty. In the absence of any specific
definition the Court had relied upon the facts and circumstances of the cases to
determine the offence of cruelty. In Bhagwat vs. Bhagwat

130

the Bombay High

Court was faced with one such problem i.e. should act or conduct constituting
cruelty be aimed at the petitioner. In reply the Court held that wherein the husband
tried to strangulate wife's brother on one occasion and on another occasion her
younger son. It was established that on both the occasions husband acted in a fit of
insanity. Such conduct of the husband amounts to cruelty.
Most of the wives in Indian society still live in joint families.
Thus, in most divorce case filed on the ground of cruelty a question generally
comes up before us that should the act or conduct complained of is that of the
128. Paras Diwan, Modern Hindu Law, Allahabad Law Agency, Faridabad, 1997, P. 127.
129. AIR 1961 Punj 125.
130. AIR 1967 Born 80.
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respondent? Whether the cruelty of any other member of the joint family amounts
to cruelty on the part of the respondent? In Shyam Sunder vs. Santadevi

131

soon

after the marriage, the wife was locked up, kept without food, ill-treated by the
joint family members, while the husband stood there idly, without least caring to
protect his wife. It was held that an intentional omission to protect his wife from
the ill-treatment of the members of the joint family amounts to cruelty on the part
of the husband. However, in Gopal vs. Mithilesh

132

the Court held that husband's

stand of neutrality between his mother and wife and thereby allowing his wife to
be nagged by his mother did not amount to cruelty to the wife; this was the normal
wear and tear of a Hindu family life.
Classification of Cruelty: - Cruelty can be classified under the following two
heads: (i)

Physical cruelty: - Acts of physical violence by one spouse to another
resulting in injury to body, limb or health, or causing reasonable
apprehension of the same but have been traditionally considered as
cruelty. However, the acts of physical violence amounting to cruelty
differ from case to case, depending upon the susceptibility and
sensibility of the party concerned.

(ii)

Mental Cruelty: - The conduct which inflicts upon the other party such
mental pain and suffering as would make it not possible for that party to
live with the other.

From the above discussion about "cruelty" it can be said that exact definition for it
is difficult as the human beings and their actions are diverse and infinite that it is
almost impossible to expect a definition exclusive or inclusive which can be
applicable to every particular act or conduct and will not fail in any given

131. AIR 1962 Ori 60.
132. AIR 1979 Alll36.
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circumstance. Hence, the Kamataka High Court in Srikant Bangacharya Adya vs.
Anuradha

133

held that to the cruelty is to limit its applicability which is not

advisable in as much as it is not possible to comprehend the human conduct and
behaviour for all time to come.
Section 498-A IPC has for the first time made an effort to
define "cruelty" and in its effort has given a very wide definition. There is no
vagueness or absurdity in the definition. In Balkrishna Pandurang Moghe vs. State
of Maharashtra

134

it was held that the definition of the word 'cruelty' in the

explanation to Section 498-A is with a view to remedying the mischief, and
achieve the object with which the enactment was made. Merely, because the said
definition is different from the dictionary meaning of the word 'cruelty' it is not
possible to hold that it is either vague or obscure. Similarly, in Madhuri M Chitnis
vs. Mukund M Chitnis

135

it was held that the meaning and definition of cruelty

given in Section 498-A is not vague. The ordinary dictionary meaning of cruelty
does not apply to Section 498-A so as to meet a social challenge to save the
married woman from ill-treatment and ensure that woman live with dignity in their
matrimonial home. The Court held that the sole constituent of an offence under
Section 498-A is willful conduct. Willful means the deliberate behaviour on the
part of the offender amounts to cruelty.
In order to bring charges against the husband and in-laws it is
essential for prosecution to prove that the husband and in-laws have

s~bjected

the

wife to cruelty or harassment for or in connection with a demand of dowry or for
in other.circumstances. Wherein the wife committed suicide as she was repeatedly
taunted, maltreated or mentally tortured right from next day of marriage. There
was even a quarrel between wife and husband only a day before her death proves
133. AIR 1980 Kant 8.
134. 1998 Cr. L. J. 4496 (Born).
135. 1992 Cr. L. J. 111 (Born).
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that she was harassed. Such harassment or cruelty need not be physical. Mental
torture given would be sufficient to prove the cruelty under Section 498-A IPC. 136
In Arun Vyas and another vs. Anita Vyas

137

the Supreme Court classified that the

essence of the offence under Section 498-A is cruelty. It is a continuing offence
and on each occasion on which the woman is subjected to cruelty, she has a new
starting point of limitation. In A kula Ravinder vs. State ofAndhra Pradesh

138

the

marriage between the deceased and Accused 1 took place in the month of April,
1984. At the time of marriage a demand of dowry of Rs. 10,000/- was made but
the parents of the deceased paid Rs. 8,000/- and promised to pay the balance
amount after marriage. However, they could not pay. The in-laws harassed the
;\

deceased for the payment of the balance amount. The husband used to work in
Army and used to come now and then and used to demand the balance of the
dowry from the parents of the deceased. He also joined his parents to harass the
deceased. The deceased died in the month of April 1987. The dead body showed
some external injuries. The case was registered. The post mortem was done and
the doctor opined that death was homicidal in nature and was not a suicidal. The
conviction of the accused was made under Section 498-A IPC.
In Baliram Prasad Aaganval vs. State of Bihar

139

a tragic

fate visited a young married woman aged 28 years named Kiran Devi who is
alleged to have been forced to commit suicide by falling in a well situated on the
back· side of the house of the accused. Kiran was married to Paran Prasad
Aagarwal in 1977. Even after 5-6 years of marriage she was unable to give birth to
a child. For this her mother-in-law (who is not surviving) and the elder brother of
the husband wanted him to marry some other girl by killing Kiran. Kiran' s father

136. Pawan Kumar vs. State ofHaryana AIR 1998 SC 958.
137. AIR 1999 SC 2071.
138. AIR 1991 SC 1142.
139. AIR 1997 SC 1830.
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got her treated by gynecologist and subsequently gave birth to two sons. Still
Kiran used to face cruelty. They persisted in demanding dowry which was not
fulfilled. For this they used to beat her and torture her causing danger to her life.
Earlier also she tried to jump in the same well about four years ago. But she was
saved by the neighbour. One time she even made a report before the concerned
Police Station against her husband and in-laws. The Court ordered to convict the
husband and brother-in-law of offences punishable under Section 498-A IPC as
the chain of circumstances shows that there is no hypothesis about their innocence.
A horrendous bed room murder of a young married girl
(Urmila Devi) was brought before the Supreme Court in State of Uttar Pradesh vs.
Ramesh Prasad Misra. 140 In this case, Urmila Devi was married to Ramesh Prasad

Misra who was a practicing advocate at Karwi. On 25th April 1985 hardly after 5
months of her marriage she met with cruel death. She was carrying 4-6 weeks
pregnancy. As per the autopsy doctor the condition of the body clearly indicated
force and pressure put upon her. The dead body was found burnt which shows
through her post mortem report that the bums were post-mortem as her entire body
was burnt except feet. The entire case lies upon the circumstantial evidence. The
alibi given by the respondent was that he went to visit his sister straight from the
Court and had kept his coat in a shop. His sister was having fever. However, it was
found that the sister was having usual fever which did not warrant him to go
straight from the Court to his sister's house without coming to his house. Even if
he went on 25th September the distance between Karwi and his sister's village is
70 Km from which he would have returned on 26th evening. However, he said that
he started in the morning on 27th September 1985 from sister's house and went
straight to the Court. He got the news of his wife's death on 11 a.m. but went to
Police Station at 2:1Op.m. He even said that may be a stranger killed the deceased.
140. AIR 1996 SC 2766.
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Even if a stranger had really stayed and committed murder by strangulation why
would he bum the dead body to create evidence to alert the neighbours? Hence,
the Apex Court convicted the respondent under Sections 302, 498-A and 201 of
IPC. But his death sentence is converted to life imprisonment i.e. rigorous
imprisonment.
Again in Mangilal vs. State of Rajasthan

141

the appellant

filed an FIR with the Mahatma Gandhi Police Chauki, Jodhpur, Rajasthan on 16th
September 1998 alleging that the second respondent used to beat his wife and
harass her without any reasons. The fact in the present case which gave rise to the
complaint was that on 15th September 1998, the appellant was informed that
Munki was seriously ill and had been admitted to Jodhpur Hospital. It was stated
that when the appellant went to the hospital he found Munki in Emergency ward.

It was stated that Munki had been informed the appellant that she had been beaten
and administered a glass of pesticide by her husband. On the basis of FIR, a
complaint under Section 498-A and Section 323 IPC was registered. Subsequently
Sections 307 and 324 were also added. The second respondent was then tried for
the said offences. However, he was acquitted on 27th March 2000 by the Second
Additional District and Sessions Judge. Against the order of acquittal the appellant
filed Criminal Revision Petition, which has been dismissed by the impugned
judgment dated 5th July 200. Hence this appeal was made. The Supreme Court,
thus, held that the reasoning of the Second Additional District and Sessions Judge
is entirely erroneous and cannot be sustained. It could not be said that there was no
oral or direct evidence available in this case. The Apex Court held the accused to
be guilty ofthe offences under Sections 307, 324 and 498-A IPC.

141. AIR 2001 SC 2937.
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The Apex Court in Pyarelal vs. State of Haryana

142

is of

view that the death of Usha Rani in the present case was occasioned not on
account of any demand of dowry but because of various factors such as driven out
of the house, harassment and maltreatment (she consumed insecticide and died on
19-12-19 87), her father not opening his arms to give her shelter and to bring
another child in such circumstances. Whatever demands of dowry arose after
marriage as well as the difference between the parties were settled and got receded
when she went back to cohabit with her husband. The cruelty inflicted on the
deceased would be relevant in maintaining a case under Section 498-A IPC.
However, the respondent was acquitted of the charge of Section 3-4-B IPC.
Similarly, in DauZat Singh vs. State

143

Lajjwati Devi

(deceased) was solemnized marriage with the accused (Daulat Singh). After six
months of the marriage, they started living separately from the father of the
accused. Whenever the deceased used to come to her parental house she used to
demand money from her parents for giving it to her husband which the parents
used to give. It is also alleged that the deceased had not given birth to any
children; therefore, she was being treated cruelly in her matrimonial house. It is
further alleged that before the death of the deceased, she came to her parental
house and asked her parents to give her Rs. 5000/- as her husband demanding the
same and if she would not take the said money her husband would kill her. The
father of the deceased told her that he will arrange the money within a day or two
and asked her to stay at his house till the arrangement of money is made. But the
deceased did not accede to the request of her father and she went away to her
matrimonial house. On 11-10-1986 a report was lodged by the accused himself to
the patti patwari alleging that his wife had committed suicide by getting herself

142. AIR 1999 SC 1563.
143. 2007 Cr. L. J. 1854.
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hanged from a rope. However, the evidence of the doctor who conducted postmortem held that there were injll:ry marks on neck which can be resulted from
strangulation and not by hanging. Even the neighbours confirmed that there were
frequent quarrels between the accused and the deceased. In the said case the
accused could not give plausible explanation of death of his wife by strangulation.
Hence, it is found that there is complete chain of circumstances which lead to
interference that accused alone had committed murder as the death was caused in
night and he alone was sharing the room with deceased. Hence, the Apex Court
·held that he shall be convicted under Sections 302, 201 and 498-A IPC.
In K. Prema S. Rao and another vs. Yad/a Srinivasa Rao and
others

144

the accused husband pressurized and harassed the deceased to part with

the land received by her from her father as 'stridhan'. As a method adopted for
harassment the Postal mail of her relatives sent to her was suppressed by the
husband who was in a position to do so being a Branch Post Master in the village.
When the letters were discovered by the wife and she handed them over to her
father she was driven out of the house. This cruel conduct of the husband led the
wife to commit suicide. On basis of such evidence the Apex Court found the
conviction of the accused for the offence of cruelty under Section 498-A IPC by
the trial Court and High Court to be proper. However, a question was raised that
mere omission or defect in framing charges disable the Criminal Court from
convicting the accused for the offence which is found to have been proved on the
evidence on record? In this case the Supreme Court held that wherein there has
been omission to frame charge against the accused under Section 306 IPC, the
accused can be convicted under it as it has already been proved that as a result of
his cruel treatment the wife was driven to commit suicide. This offence attracts the
provisions of Section 306 IPC. Moreover such omission to frame charges has not
144. AIR 2003 SC 11.
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resulted in any failure of justice as provided under Section 215 Cr. P. C. Thus,
there would be no necessity to remit the matter to the trial Court for framing
charge under Section 306 IPC and direct a retrial for that charge. In a similar case
in Packirisamy vs. State of Pondicherry

145

wherein the accused husband was

living with another woman, the act of the accused to keep his concubine as wife
and bringing up child constitutes cruelty within the definition encompassed in
Section 498-A IPC. The Madras High Court observed that such acts of accused
would certainly destroy normal . mental frame of deceased who was simple
housewife. Due to this she was unable to bear the mental agony committed suicide
by self-immolation. Thus presumption under Section 113-A of Evidence Act
arises. It was held that the accused husband is guilty of cruelty under Section 498A IPC and abetment of suicide under Section 306 IPC.
Cruelty by in-laws is also attracted under the provisions of
Section 498-A IPC as generally the heinous crime of cruelty meted by the bride is
done within the walls of house and family is so closely knit that rarely the
members will stand against the other. In Laxman Anaji Dhundale and Anorther vs.
State of Maharashtra

146

the husband and in-laws were convicted under Sections

498-A, 300 and 34 of IPC. In the present case, Kalpana was married to Rajendra
Dhundals, 1st Accused on 18-03-2001. Within 15 days of her marriage the
deceased returned to her parents place along with her husband and informed them
that her husband is demanding ornaments for the purpose of construction of a new
house. She told her father to give the money to her husband otherwise she would
be required to dispose of her ornaments. On this, the father of Kalpana informed
his son-in-law that he has Rs. 5000/- which the accused refused to take and
demanded Rs. 10,000/- for the time being. The father of the deceased paid Rs.

145. 2005 Cr. L. J. 467.
146. AIR 2007 SC 1876.
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5000/- and assured accused No. 1 that he would give the balance amount of Rs.
5000/- after 15 days. During this period Kalpana informed her parents that she has
been harassed to get the balance amount by her husband. To this her father assured
the accused that he will arrange the sum. The next day, however, he received
information to him that while fetching water she fell into a well. However, it was
proved that her death was not accidental. In fact she was murdered as she had
external as

w~ll

as internal injuries in her body. The accused No. 1 was convicted

under Section 302/34 IPC. The in-laws of Kalpana were also found guilty under
Section 498-A/34 IPC. However, the Apex Court was of view that since this is a
case of circumstantial evidence and we have to see whether the chain of links
(

connecting the in-laws (Accused 2&3) is established beyond reasonable doubt.
There is no credible evidence showing that the accused No. 2&3 caused the death
of the deceased. Therefore, appellants in this case (Accused 2&3) are entitled to
benefit of doubt and hence, the appeal was allowed.
Similarly in Ran Singh and another vs. State of Haryana

147

wherein woman was subjected to cruelty by her husband and in-laws. It was
alleged by the complainant that his daughter was harassed by her husband and inlaws for non-fulfillment of dowry demand. The Session Court discharged the inlaws as no case was made against them. However, the High Court held that inlaws are persons "who could misappropriate" and "who could practice cruelty"
and thus, they are liable for prosecution. The Apex Court held that the statement of
the High Court without assigning reasons to it is not proper and thus, their
prosecution is invalid.
With respect to the term "relative of the husband" an
interesting question came up before the Kerela High Court. In John Idiculla and

147. AIR 2008 SC 1294.
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another vs. State of Kerela and another

148

a question was raised before the Court

that wherein the husband who married second-wife during the subsistence of his
earlier marriage be treated as the "relative of the husband" for the purpose of
Section 498-A IPC? If so, under what circumstances? Will an offence under
Section 498-A IPC lie against such a "second wife" if she inflicts cruelty on the
legally wedded wife of the husband? To this the Kerela High Court held that in
such situations the test under Section 498-A IPC is whether in the facts of each
case, the second-wife is treated by friends, relative, husband or society as a "wife"
and consequently as "the relative of the husband" for purpose of Section 498-A
IPC. Proof of a legal marriage in the rigid sense as required under the civil law is
unnecessary for establishing an offence under Section 498-A IPC. The expression
"marriage" or "relative" can be given only a diluted meaning which a common
man or society may attribute to those concepts in the common parlance for the
purpose of Section 498-A IPC. A second wife who is treated as wife by the
husband, relatives, friends or society can be considered to be "the relative of the
husband" for the purpose of Section 498-A IPC. If she inflicts cruelty on the
legally wedded wife of the husband, an offence under Section 498-A IPC will lie
against her.
In Smt. Shanti vs. State of Haryana

149

the Apex Court ·was

dealing with a conviction under Section 304-B IPC a question was raised that
whether the provisions of Sections 304-B and 498-A IPC were mutually
r(
·I

exclusive? To this the Apex Court held that Sections 304-B and 498-A IPC cannot
be held to be mutually exclusive. It is true that "cruelty" is a common essential to
both the Sections and that has to be proved. The Explanation to Section 498-A
gives the meaning of cruelty. In Section '304-B there is no such explanation about

148. 2005 Cr. L. J. 2935.
149. AIR 1991 SC 1226.
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the meaning of cruelty. However, the background to these offences is common;
hence, we have to take the meaning of "cruelty" or "harassment" given in the
Explanation to Section 498-A IPC. Moreover, Section 304-B deals with "dowry
death" and punishment with regard to it and such death must have occurred within
seven years of the marriage. However, no such period is mentioned in Section
498-A and the husband and his relative's would be liable for subjecting the
woman to "cruelty" any time after the marriage. Further the Court held that it must
be borne in mind that a person charged and acquitted under Section 304-A can be
convicted under Section 498-A without charge being there, if such a case is made
out. But from the point of view of practice and procedure and to avoid technical
defects it is necessary in such cases to frame charges under both the Sections and
if the case is established they can be convicted under Section 498-A in view of the
substantive sentences· being awarded for the major offences under Section 304-B.
Again the Supreme Court in Noorjahan vs. State

150

held that Sections 304-B and

498-A IPC cannot be held to be mutually inclusive. These provisions deal with
two distinct offences. It is true that cruelty is a common essential to both the
Sections and that has to be proved. In Amrish Kumar Agarwal vs. State of Uttar
Pradesh

151

the question before the Court was whether an offence committed by

the husband before the coming into force of Section 498-A can be tried as against
him by the State under this Section. The Court held that it cannot be done as
Section 498-A unless the legislature says so, cannot be given a retrospective
application. The harassment for insufficient dowry too place in 1982-83 and
Section 498-A was introduced later. The case was remanded to the trial Court to
try an offence if made out against the accused under any other Section.

150. AIR2008 SC 2131.
151. 2000 Cr. L. J. 1324 (UP).
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(fiDEvidence Act and Presumption as to Dowry Death: In order to make the arnendments in the Indian Penal Code
more effective, amendment in the Indian Evidence Act, 1872 was considered to be
necessary. As a result of this Section 113-B was added to the Indian Evidence Act,
1872 which deals with presumption as to dowry death, 152 It states that~

"Section 113-B: Presumption as to dowry death

~

When the question is

whether a person has committed the dowry dedth of a woman and it is shown that
soon before her death, such woman had been subjected by such person to cruelty
or harassment for, or in connection with, any demand for dowry, the Court shall
presume that such person had caused the dowry death. ·

Explanation- For the purposes of this Section, 'dowry death' shall have the same
meaning as in Section 304-B of the Indian Penal Code."
The provisions of this Section is mandatory in nature,
however, it simply enjoin upon the court to draw such presumption of dowry death
on proof of circumstances mentioned therein which amounts to shifting the onus
on the accused to show that the married woman was not treated with cruelty by her
husband soon before her death. 153
.

.

.

.

. 154

In Hem Chand vs. State of Haryana

.

.

where the death was

caused by strangulation and evidence available showed that dowry was being
demanded and the accused husband was also subjecting his deceased wife to
cruelty, it was held that presumption under Section 113-B ofthe Evidenc·e Act will
be applied. Similarly, the Apex Court in Kailash vs. State of Madhya Pradesh

155

held that no presumption under Section 113-B of the Evidence Act would be
drawn against the accused if it is shown that after the alleged demand, cruelty or
152. Inserted by Act 43 of 1986, S. 12 (w.e.f. 19-11-1986).
153. Krishna La/ vs. Union ofIndia 1994 Cr. L. J. 3472 (P&H).
.
154. (1994) SCC 727. Also see State ofUttar Pradesh vs. Ramesh PrasadMishra (AIR 1996 SC
2766).
155. AIR 2007 SC 107.
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harassment the dispute stood resolved and there was no evidence of cruelty or
harassment thereafter. Mere lapse of some time by itself would not provide to art
accused a defense, if the course of conduct relating to cruelty or harassment in
connection with the dowry demand is shown to have existed earlier in time not too
late and not too state before the date of death of viCtim. Again the Supreme Court
in State of Rajasthan vs. Jaggu Ram

156

held that Section 113-B of the Evidence

Act lays down that if soon before her death a woman is subjected to cruelty or
harassment for, or in connection with any demand for dowry by the person who is
accused of causing her death then the Court shall presume that such person has
caused the dowry death. The presumption under Section 113-B is a presumption of
law and once the prosecution establishes the essential ingredients mentioned
therein it becomes the duty of the Court to raise a presumption that the accused
caused the dowry death. It was also held by the Apex Court that a conjoint reading
of Section 304-B IPC and Section 113-B of Evidence Act shows that in order to
prove the charge of dowry death, prosecution has to establish that the victim died
within 7 years of marriage and she was subjected to cruelty or harassment soon
before her death and such cruelty or harassment was for dowry. The expression
"soon before her death" has not been defined or time period has not been
mentioned in either of the statutes. Therefore, the Court in each case has to
analyze the facts and circumstances leading to the death of the victim and decide
whether there is any proximate connection between the demand of dowry, the act
~

I

of cruelty or harassment and the death.
In Baldev Ktishan vs. State of Punjab

157

the wife died due to

burn injuries in matrimonial home, circumstantial evidence showing clothes
drenched in kerosene oil and mouth gagged with a piece of cloth rules out suicide

156. AIR 2008 SC 982.
157. (1997) 4 sec 486.
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or accidental death. Hence, presumption under Section 113-B of Evidence Act
arises. Similarly in Amarjit Singh vs. State of Punjab

158

where a wife was last

seen alive in the company of her husband and her death was unnatural and
homicidal, the husband became under a responsibility by virtue of the provision in
Section 106, Evidence Act to account for the circumstances of death because he
alone must have known about them.
Besides Section 113-B which provides provision with regards
to the presumption of dowry death in which basically the husband and in-laws
kills, bums, poison, strangulate the bride. But there are certain circumstances that
the bride is tortured, is treated with cruelty or is harassed and ultimately she
herself ends her life. Under the said circumstances who will be punished? For the
said purpose Section 113-A was inserted in the Evidence Act which provides
provision with respect to the presumption as to abetment of suicide by a married
woman. 159 It runs as follows: -

"Section 113-A: Presumption as to abetment of suiCide by a married
woman - When the question is whether the commission ofsuicide by a woman had
been abetted by her husband or any relative of her husband and it is shown that
she had committed suicide within a period of seven years from the date of her
marriage and her husband or such relative of her husband had subjected her to
cruelty, the Court may presume, having regard to all the other circumstances of
the case, that such suicide had been abetted by her husband or by such relative of
her husband.
Explanation -For the purposes of this section, "cruelty" shall have the same
meaning as in Section 498-A ofthe Indian Penal Code (45 of 1860)."

158. (1989) Cr. L. J. (NOC) 13 (P&H).
159. Inserted by Act 46 of 1983, Section 7.

173

This prov1s1on, thus, creates a presumption against the
husband and his family even if it was a case of suicide. The presumption is that the
family must have abetted it by practicing cruelty upon her. The provision states
that wherein it is proved with the help of available facts that a married woman was
subjected to cruelty of her husband or his family members and she has committed
suicide within seven years of her marriage the Court may presume that the suicide
had been abetted by her husband or his family members. This is called
presumption of abetment. The presumption will be raised by the Court only after
taking into account all the other circumstances of the case.
In order to bring a case under this section following things
has to be fulfilled then only the presumption will arise:(a) whether the commission of suicide by a married woman was the result of
abetment by her husband or relatives.
(b) The suicide must have taken place within a period of seven years from the
date of marriage.
(c) There must be evidence to prove that her husband or his relatives had
subjected her to cruelty.
Hence, in Ammjit Singh vs. State of Punjab

160

the Punjab and Haryana High

Court held that wherein the habit of a husband to come home late after getting
drunk and beating his wife comes under the purview of cruelty and hence will
attract the presumption under Section 113-A. However, in Jagdish Chandra vs.
State of Haryana 161 it was held that wherein he comes home only drunk after a
late night will not attract the provision of presumption under the said section.
In Balaram Prasad Agarwal vs. State of Bihar 162 where a
house-wife died by drowning in the family well in the courtyard of her in-laws
160. Ibid note 158.
161.1998 Cr. L. J. 1048 (P&H).
162. AIR 1997 SC 1830.
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and there were circumstances showing ill-treatment spreading over several years,
it was held that the circumstances created the presumption that the ill-treatment
continued till she was forced to commit suicide. However, the apex Court in State
of West Bengal vs. Orilal Jaiswa/

163

observed that the Court should be extremely

careful in assessing the facts and circumstances of each case and the evidence
adduced in the trial for the purpose of finding whether the cruelty meted out to the
victim had in fact induced her to end her life by committing suicide. If it transpires
to the Court that a victim committing suicide was hypersensitive to ordinary
petulance, discord and differences in domestic life quite comm:on to the society to
which the victim belonged and such petulance discord and differences were not
expected to induce a similar circumstanced individual in a given society to commit
suicide, the conscience of the Court should not be satisfied for basing a finding
that the accused charged of abetting the offence of suicide should be found guilty.
The provisions of the section are applicable to the pre..
amendment cases also. The Supreme Court in Gurbanchan Singh vs. Satpal
Singh 164 held that these provisions do not create any new offences, right, but
merely a matter of procedure and as such are retrospective and applicable to the
present case.

(1\I)Provisions under the Criminal Procedure Code, 1973:There are provisions under the Criminal Procedure Code for
the purpose of investigating the dowry death and thus, strengthens the amended
provisions of the Indian Penal Code. Section 174 of Criminal Procedure Code
empowers the police officers to make investigation into cases of suicide and other
unnatural or suspicious deaths. The object of the proceeding is to ascertain

163. AIR 1994 SC 1418.
164. AIR 1990 SC 209.
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whether a person has died under suspicious circumstances or an unnatural death
and if so what the apparent cause of the death is. ·
Section 174(3) has been added by the amendment of the
Criminal Law (Second Amendment) Act, 1983 165 which makes it mandatory for
the police officer to send the body for post-mortem examination if: (i)

the case involves suicide by a woman within seven years of marriage; or

(ii)

the case related to the death of a woman within seven years of marriage
in any circumstances raising a reasonable suspicion that some other
person committed an offence in relation to such woman; or

(iii)

i

the case relates to the death of a woman within seven years of her
marriage artd any relative of the woman has made a request in this
behalf; or

(iv)

there is any doubt regarding the cause of death; or

(v)

the police officer for any other reason considers it expedient to do so.
This amendment was enacted to deal with the increasing

incidents of dowry deaths or cases of cruelty to married women by their in-laws.
However, the statement under Section 174 cannot be used as substantive piece of
evidence as a substantive piece of evidence as such a statement would be within
the inhibition of Section 162 which provides inter alia that no statement of any
person, if recorded, by a police officer in the course of investigation shall be
signed by the person making it. Hence, this provision is a rule of public policy
wherein the witnesses at the trial should be free to tell the truth unhampered by
anything they might have been made to say to the police. Therefore, the statements
under Section 174 can be at the most be used only as a previous statement to

165. Substituted by Act No. 46 of 1983, Section 3.
176

corroborate and contradict the person making it at the trial as held in Ch. Razik
Ram vs. Ch. J.S. Chauhan. 166

Section 176 was added by the Amendment Act 167 wherein it
is provided that inquiry by Magistrates into the cause of death in police custody
and into other cases of unnatural or suspicious deaths can be made. It empowers
the Magistrate to enquire into the cause of the death of the bride instead of or in
addition to the investigation held by the police officer. Further, amendment to the
First Schedule to the Code of Criminal Procedure was made which brought the
offence of dowry death under the purview of cognizable and non-bailable offence
which can be tried by the Court of Session.
From the above provisions it

IS

clear that the law has

facilitated the punishment of guilty and creates terror in minds which are
criminally inclined. Although the legislature has done all it could but the problem
still remains in fact it is growing in alarming proportion. It seems the law is
adequate but its enforcement is below expectations with a marginal impact in
society as it is a custom backed by the society and is followed consistently. Law
can be ahead of public opinion, but, if the gulf is too wide, there is every
likelihood of its non-observance and violation. 168

Recommendation and Suggestion on Amendments to the Dowry
Prohibition Act, 1961 by the National Commission for Women:Despite the punishment prescribed under Indian Penal Code
and a separate legislation particularly prohibiting the demand of dowry and to
prevent dowty death, the issue relating to this social evil still exists in our society.

166. AIR 1975 SC 667.
167. Substituted by Act No. 46 of 1983, Section 4.
168. N.R. Madhava Menon, The Dowry Prohibition Act: Does the law provide solution or itself
constitute the problem, 14 IBR (1987).
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To discuss this issue and its prohibition a Convention was organized by the
National Commission for Women on 22nd November 2005, New Delhi wherein
after discussion it was felt that although the present law aptly prohibits the giving
and taking of dowry, it is ineffective to curb this social evil. It was felt that there
was a dire need to make the requisite amendments to the Act so as to make it
effective. NCW made the following recommendations and suggestion to amend
the Dowry Prohibition Act, 1961 : -

•!• The definition of "dowry" should be changed. Sub-section 2 to Section 3 is
proposed to be included within the broad definition of dowry. The
expression 'present' in the present Act should be substituted by the term
'gift'. A proviso regarding registration of lists of gifts to be introduced.

Explanation-! should be introduced which provides meaning of the term
"indirectly". An explanation to provide the items that constitute "gifts" and
a reference to items received in Stridhan and Mahr should be included to
differentiate between the traditional gifts and presents. It means the Dowry
Prohibition Act does not bar traditional giving of presents at or about the
time of wedding and such presents or dowry given by the parents is
therefore not at all within the definition of the statute. An explanation
should be added to explain the term "voluntary" in relation to the exchange
of gifts.

•!• With respect to the penalty for giving or taking dowry it is suggested that
separate penalty for giving and taking of dowry. It is also suggested that
penalties should be introduced for the non-maintenance of lists of gifts
received at the time of the marriage. Further it is recommended that Section
7(3) of the Present Act should be incorporated as Section 3(4) wherein the
Giver of the dowry can be treated as an aggrieved person and it becomes
important to state that such an aggrieved will not be liable to prosecution.
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•!• The provision relating to the death of the woman in unnatural circumstance
should be deleted and all property obtained as dowry to revert to the parents
of the woman or her children shall be made as in case of her death the
dowry property of the woman as per the existing provision will dwell
among the heirs of the woman wherein even husband who takes dowry is
entitled to receive a portion which is in itself injustice to the victim of
dowry death.

•!• A clause regarding the jurisdiction of the Courts should be included. The
term "any recognized welfare institution or organization" to be replaced by

"any recognized service provider or protection officer". The provision of
Protection Officer and Service Provider is needs to be incorporated in the
Dowry Prohibition Act. Substitution of "Dowry Prohibition Officer" with

"Protection Officer" should be made in order to avoid the overlapping of
powers and confusion in the minds of common people, it is important to
assimilate the two. Insertion of a new section-Section 7A containing the
procedure for obtaining orders of reliefs should be made.

•!• Insertion of new Section 8C should be made in order to provide duties of
the Government to prohibit its servants from giving and taking Dowry or
abetting the giving and taking of Dowry.

•!• The Central Government and the State Government should be empowered
to decide the qualification, appointments, etc of the Protection Officer,
issuing special instruction with regard to government employees and to
create wide publicity of the Act.
Apart from the above recommended changes in the Dowry
Prohibition Act, following changes are recommended and suggestions are made by
NCW in the following matters:-
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•:• ·With respect to wordings of Section 304-B IPC the Committee
recommends that the words 'soon before' used in the Section must be
deleted and should be replaced by the words 'anytime before'. The
minimum punishment in Section 304-B (2) be raised from seven years to 10
years. After the words 'imprisonment for life' in Section 304-B (2) the
words "or death" rhay be added. The said changes should be brought to
keep this offence at par with murder and by no stretch of imagination it is
less grave an offence than the murder, and to create deterrence in the minds
of the people indulging in such heinous crime. Further importance of
prompt medical examination and investigation should be made essential so
that the evidence is not destroyed.
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