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Women constitute almost half of the world's population. She 

as the member of the world's society has contributed immensely in developing 

civilizations all over the world. Her contribution to the world is not less than that 

of the men, yet, she has been subjected to lots of discriminations and violence in 

all forms all over the world. The fact that she is a woman makes her inferior to 

men in all aspects of life by this patriarchal society. Women being a weaker 

section of the society are subjected to lots of violence in her day to day life not 

only outside her house but inside it too. The violence against women is in fact not 

a new phenomenon. It is as old as our civilization. It is also not confined to a 

particular class or to a particular country. It is a global problem. We observe 

March 8 as International Women's Day but we still see that women are becoming 

victims of violence and exploitation by the male dominated society all over the 

world. According to United Nations Report of 1980 women constitute one half of 

world's population, perform nearly 2/3 of its work hours, receive 1110 of the 

world's income and own less than Ill 00 of the world's property! This statistics 

shows that women are placed at various disadvantageous positions due to gender 

difference and biasness. 

Gender discrimination represents an ugly face of the society. 

Gender biasness is not only offensive to human dignity and human rights but has 

also emerged as a fundamental crisis all over the world. Human rights are the 

l.Sarla Gupta, Evolving new feministic jurisprudence-Violence Against women: A Policy of 
Neglect or a neglect of Policy, 2005 Cr. L J, P. 279. 
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natural rights or the minimum rights which a member of the society must have 

against the State or other public authority by virtue of his being a 'member' of 

human family, irrespective of any other consideration. The human rights and 

fundamental freedoms are independent and have mutual reinforcement. Man and 

woman irrespective of their sex inherit their right and it is inalienable, integral and 

indivisible part of human rights.· Such right is essential in order to develop one's 

personality, fundamental freedoms and participation of men and women equally in 

the political, social, economic and cultural fields which are referred not only for 

the international and national development, the stability of the family and the 

society but also for the growth of the society, culture and economy. Thus, all 

forms of discrimination. on grounds of gender are violative of fundamental 

freedom and human rights. Gender injustice is itself a crime and violence against 

women. Despite this fact gender discrimination is pervading in almost all forms of 

institutionalized deprivation. Now that gender discrimination is increasing world 

wide the question of gender equality or gender justice is also emerging as a major 

challenge. Gender justice means that no one should be denied justice or 

discriminated only because of one's gender. 

The term 'sex' and 'gender' are often used interchangeably in 

everyday life, but in sociological literature they are frequently differentiated? The 

term 'sex' is biological difference which cannot be changed such as anatomy, 

physiology, hormones and chromosomes which are applied to differentiate 

between male and female. On the other hand, the term 'gender' is constructed 

socially by observing the roles played by male and female in the society. It is the 

behaviour, personality and other social attributes which are expected from men 

and women in the society. Such social attributes become the basis of masculine 

----~--------------. 

2. J. N: Bhatt, Gender Equality: Turmoil or Triumph? AIR 1998 J 81. 
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and feminine roles. Unlike the term 'sex' the gender can be changed by looking at 

the roles played by individuals in the society. 

The question of gender justice and gender equality is a very 

old and burning problem as contribution of both the sex is essential in order to 

attain a developed nation. Hence, it is important to recognize the inherent dignity 

and of equal and inalienable rights of all the members of the society which will lay 

the foundation of freedom, justice and peace in the world. Ifwe will disregard and 

contempt the human rights that it will result in the barbarious acts which have 

o.utragedthe conscience of mankind. However, women all over the world are still 

suffering from discrimination, exploitation and victimization. Despite playing 

major roles during various stages of their. life as a daughter, wife, mother, sister etc 

and in spite of her contribution to the society women's position is still the same 

everywhere i.e. she is backward on account of various social, political, economic 

and psychological barriers and impediments. Hence, there is need for women to be 

empowered and men need to be oriented about their obligations towards women. 

By empowering women the society aims at eliminating discrimination and 

challenging gender injustice. 

WOMEN EMPOWERMENT AND GENDER JUSTICE: -

Women empowerment played a vital role in bringing gender 

justice to women to some extent. The matter relating to women empowerment was 

given serious consideration only in the last two hundred years of western 

civilization. Women empowerment was associated with women's rights to provide 

equality to women in the society. The term 'women's rights' means those rights 

which are associated with the women's movement which is primarily active in 

attempting to bring about legislative, economic and educational reforms to 

eradicate sex discrimination in social institutions. The seeds from women 
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liberation to empower them were sowed during the industrial revolution in Europe. 

Until then the churches who governed the European countries opposed the idea of 

giving equal rights and status to women. Despite the fact that women's 

participation into economic, social and political scenario increased after the 

industrial civilization it was observed that still most women worked to serve their 

husbands, bear children, keep homes or if unmarried, support ageing parents. Even 

the artists portrayed them as objects of mystery and beauty. Although campaigns 

relating to women's right were held but it is an irony those campaigners were 

isolated and no movement as such emerged for women's right and their 

emancipation. 

The Women's Right Movement marks July 13, 1848 as its 

beginning. On the said day in upstate New York, a young housewife and mother, 

Elizabeth Cady Stanton, was invited to tea with four women friends. In the course 

of their conversation Stanton pointed out the status of women under America's 

new democracy. She poured out that although the American Revolution had been 

fought just 70 years earlier to win patriots freedom from tyranny, but women had 

not gained freedom even though they had taken equally tremendous risks through 

those dangerous years. The new republic would benefit from havirig its women 

play more active roles throughout society. Stanton's friends agreed with her. 

Within two days of their afternoon tea together, this small group had picked a date 

for their convention, found a suitable location and placed a small announcement in 

the Seneca Country Courier. They called "A Convention to discuss the social, civil 

and religious condition and rights of women." The gathering would take place at 

the Wesleyan Chapel in Seneca Falls on July 19 and 20, 1848.3 This event is 

remarked as not only the beginning but the most important event which led to the 

3. http://www.legacy98.org/move-hist.html [Visited on 3rd April2008]. 
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emancipation and empowerment of women all over the world. Even in the history 

of western civilization no similar public meeting had ever been called. 

Elizabeth Cady Stanton, for the purpose of the said event used 

the Declaration of Independence as the framework for writing a "Declaration of 

Sentiments." In this Declaration of Sentiments Stanton laid down the same 

familiar words which framed their arguments in the following words: -

"We hold these truths to be self-evident, that all men and women are created 

equal, that they are endowed by their Creator with certain inalienable rights that 

among these are life, liberty, and the pursuit ofhappiness."4 

The said convention criticized marriage laws, conditions of 

employment and property laws which were not in favour of women and infringed 

their rights as well as was discriminatory in nature. Stanton's version read, "The 

history of repeated injuries and usurpations on the part of man towards woman, 

having in direct object the establishment of an absolute tyranny over her. To prove 

this, let facts be submitted to a candid world."5 Stanton pointed out the areas 

wherein women are treated unjustly, they are as follows: -

• Married women were legally dead in the eyes of law. 

• Women were not allowed to vote. 

• Women had to submit to laws when they had no voice in their formation. 

• . Married women had no property rights. 

• Husbands had legal power over and responsibility for their wives to the 

extent that they could imprison or beat them with impunity. 

• Divorce and child custody laws favored men, giving no rights to women. 

• Women had to pay property taxes although they had no representation in 

the levying of these taxes. 

4. Women's Rights Conventions: Manifesto, Seneca Falls, 1848. 
5. Ibid. 
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• Most occupations were closed to women and women did work they were 

paid only a fraction of what men earned. 

• Women were not allowed to enter professions such as medicine or law. 

• Women had no means to gain an education since no college or university 

would accept women students. 

• With only a few exceptions, women were not allowed to participate in the 

affairs ofthe church. 

• Women were robbed of their self-confidence and self-respect, and were 

made totally dependent on men. 

This Declaration of Sentiments spelled out the status quo of 

the European-American women of America in 1848, while the position of 

enslaved Black women was even worse. The Convention was convened successful 

and over the two-days of discussion, the Declaration of Sentiments and 12 

resolutions received unanimous endorsement, one by one with a few amendments. 

The Declaration of Sentiments ended on a note of complete 

realism: - "In entering upon the great work before us, we anticipate no small · 

amount of misconception, misrepresentation, and ridicule; but we shall use evelJ' 

. instrumentality within our power to affect our object. We shall employ agents 

circulate tracts; petition to enlist the pulpit and the press in our behalf We hope 

this Conventions will be followed by a series of Conventions, embracing every 

part of the country."6 

As hoped at the Seneca Falls Convention that it will be 

followed by a senes of Convention, that just happened. Women Right's 

Convention was held regularly from 1850 until the start of the civil war. Some 

drew such large crowds that· people actually had to be turned away for lack of 

sufficient meeting space. Although the Convention can be marked as a certain 

6. Ibid. 
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beginning of women's suffrage movement, however the goal of early women 

rights movement was not limited to the demand for suffrage but it was also 

concerned with the women's desire to gain control of their property and earnings, 

guardianship of their children, right to divorce, etc. 

Towards the end of the 19th Century the women's right 

movement went on to address the wide range of is·sues spelled out at the Seneca 

Falls Convention and became increasingly focused on the right to vote as the 

symbol of equality. The struggle for vote gained momentum after the First World 

War. In America the struggle for right to vote by women was won in 1920, in 

Britain in 1928 and in France after the Second World War. Post-suffrage 

movement another matter which depicted the plight of women in the society which 

was not anticipated in the Seneca Falls Convention was initiated by a public health 

nurse Margaret Sanger i.e. the birth control movement. In the West the 

psychological harm and social deprivation affecting a mqther and her unwanted 

child have been increasingly recognized.7 The idea of women's right to control her 

own body, and especially to control her own reproduction and sexuality, added a 

visionary new dimension to the ideas of women's emancipation. This moveme1,1t 

not only endorsed educating women about existing birth control methods. It also 

spread the conviction that meaningful freedom for modem women meant they 

must be able to decide for themselves whether they would become mothers, and 

when.8 Margaret Sanger· and her supporters faced criticism for enforcing this right 

for decades. In 1936, a Supreme Court decision declassified birth control 

information as obscene. It was not until 1965 that married couples in all states 

could obtain contraceptives legally. Abortion was alsci legalized. Even after this 

the legal battle to improve women continued but discrimination against them 

7. Mamta Rao, Law relating to Women and Children, Eastern Book Company, Lucknow, P. 13. 
8. http://www.legacy98.org/move-hist.html [Visited on 3rd April2008]. 
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remained. The spread of education broadened the horizons of women and the 

rights related to them. Another Movement which was initiated by Women Right's 

Movement was the economic/financial independence of women. Around 1960's 

Civil Rights Movement started which prohibited discrimination on the basis of 

sex, race, religion and national origin in the field of employment. This movement 

acted as the vehicle for social reform. By the seventies, the feminist's efforts and 

organizational work had greatly raised consciousness. Legal remedies against 

gender discrimination were made available. During the 19th Century and 20th 

Century jurisprudence served largely to reinforce the social structure which was 

concerned in providing equal status to women in the society. 

In 160 years since the Seneca Falls Convention which is the 

landmark Women's Right Convention, progress has been made in providing 

equality to the women which was addressed by Elizabeth Cady Stanton in the said 

Convention. We have accomplished so much, yet lots of stones are still remains to 

be turned in this specific field. Still works are being done to remove discrimination 

of women in various fields through courts and conference rooms, the homes and 

organizations, workplaces, and numerous international instruments and national 

legislations. 

INTERNATIONAL INSTRUMENTS: GENDER JUSTICE AND 

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE: -

Although works were done in lifting the 1.discriminatory veil 

from the society against women, yet it cannot be denied that irrespective of a 

country being developed, developing or underdeveloped, the position of women is 

unique in every society. She is still exploited and subjected to various forms of 

violence in this patriarchal society. Violence against women has crossed the 
----- ---- ~-- --- ------- -- . - - ~--- -~- ---- - - --

national boundaries and has become a global problem-. As according to U. N' s 
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report, S. M. Jane Connors, Law Lecturer at London's School of Oriental and 

African studies and author of U. N. Report says - "It is a popular misconception 

that the home is a place of safety, violence against women in the street does not 

but the more likely place for it to happen is in the home. The person most likely to 

perpetrate the assaults is the husband."9 In almost all over the world in the recent 

past, there has been persistent and frequent commission of crimes in different 

shape and size violating their basic rights and outraging their dignity and 

modesty. 10 The gender inequality against women, thus, offends the human dignity 

and human rights. Human rights are those rights which every human being or 

individual must have against the State or any public authority for being a member 

of the human family irrespective of their race, caste, creed, sex, nationality, 

language etc. 

Human rights are those rights which are basic to human 

survival. It is in fact operative with their birth and inherent in all the individuals 

irrespective of their caste, creed, religion, sex and nationality. These rights are 

essential for all the individuals as they are consonant with their freedom and 

dignity and are conducive to physical, moral, social and spiritual welfare. They are 

the basic and inalienable rights which are necessary for the material and moral 

uplift of the people. Thus, all those rights which are essential for the maintenance 

of human dignity, may be called human rights.ll Hence, we can say that women's 

right is inalienable, integral and indivisible part of human rights. It is, thus, the 

need of both the international and national development that women should be 

given equal rights and freedom in political, social, cultural and economic scenario. 

All kinds of discrimination on the grounds of gender are violative of fundamental 

9. ManoharRaj Sexena, Women and Law, AIR 1997 J 147. 
10. Mohd. Wasim Ali, Crimes against Women: An Appraisal of Increasing trend in India, 1999 

Cri. L J 17 (Journal Section). 
11. H.O. AgarwaL Human Rights, Central Law Publication, Allahabad, 2000, P .2. 
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freedom and human rights. Gender injustice is, thus, the form of discrimination, 

crime and violence. Following are the international instruments which provide 

gender justice and protect the rights of women against the domestic violence:-

(a) The Charter of United Nations, 1945:-

Various International Conferences were held before the 

Second World War for providing gender equality to women, yet the status of 

women in the society remained static which became even worse during and after 

the Second World War. Soon after the Second World War, League of Nations was 

replaced by United Nations Organization. In San Francisco Conference United 

Nations Charter was adopted and 51 nations of the World approved and signed it. 

After the ratification of the Charter by the prescribed number of states United 

Nations came into force on October 24, 1945. United Nations was formed when 

there were a lot of obstacles for women both in terms of social backdrop and law 

which included inequalities in laws and customs concerning marriage and family. 

Women were denied equal opportunity even in the field of education. At the 

workplace they were denied the opportunity to be employed as well as equal pay. 

Women were also denied right to vote, to hold office or to participate in political 

life. However, with the establishment of United Nations it worked towards a better 

society by introducing various instruments for the emancipation of women and to 

enhance their dignity all over the world. It promoted women's empowerment and 

protected women's right and have worked for their human right, justice and 

equality. The United Nations makes its members mandatory to adopt methods for 

eradicating gender discrimination. 

The Charter of United Nations, 1945 starts with the words 

"We the people of United Nations ......... " which determines that we mean every 

human being irrespective of their genoer, ·~caste, creed or ·religion. Hence, the~ 
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opening words of the Charter speak in itself about gender equality. The main 

purpose for the establishment of United Nations is to save the world from the 

scourge of war, reaffirm faith in fundamental human rights, dignity and worth of 

human person by way of dedicating itself to ensure the universal recognition, in 

law, of equality of rights between men and women, by providing equal 

opportunities to women to realize their human rights and fundamental freedom. 12 

The Charter also provides for achieving international cooperation in solving 

international problems of an economic, social, cultural and humanitarian character 

to encourage the promotion of human rights and fundamental freedom without any 

distinction as to race, sex, language or religion; and to be a centre for harmonizing 

the actions of nations in the attainment of these common ends. 13 The Charter also 

provides that it is the responsibilities of General Assembly to respect for and 

observance of, human rights and fundamental freedoms for all without distinction 

as to race, sex, language, or religion.14 Similarly, the Economic and Social Council 
\ 

has been empowered to make recommendations for the purpose of promoting 

respect for, and observance of, human rights and fundamental freedoms for a11. 15 

The Charter also empowers the Economic and Social Council regarding setting up 

of a commission for promotion of human rights. 16 The Trusteeship system under 

the United Nation Charter has been given power to encourage respect for human 

rights and for fundamental freedom for all without distinction as to race, sex, 

language, or religion, and to encourage recognition of the interdependence of the 

peoples of the world. 17 

12. Ibid. 
13. Article 1(3) and (4), The Charter ofUnited Nations, 1945. 
14. Article 55( c), Ibid. 

-15, Article 62(2), Ibid"""-- -
16. Article 68, Ibid. 
17. Article 76, Ibid. 
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Thus, the provtstons of the United Nations Charter 

concerning human rights of women provide foundation and an impetus for further 

improvement in the protection of human rights. 18 

(b) Commission on the Status of Women, 1946:-

The United Nations Charter, 1945 under Article 68 prescribed 

that it is the responsibility of Economic and Social Council19 to set up a 

commission for the promotion of human rights. With respect to this provision 

ECOSOC established the Commission on the Status of Women in 1946. It was 

established in order to evaluate and monitor the condition of women. At first there 

were 9 members of the Commission which were appointed by the ECOSOC for a 

period of three years. The Commission on the Status of Women was composed of 

15 members. The members of the Commission gradually increased to 18 

members. Subsequently the membership increased to 21 members and then to 32. 

At present it consists of 45 members. The Commission meets biennially for 

session of three weeks and adopts its own resolutions and recommends draft 

resolution and declarations for adoption by the ECOSOC. The Commission has to 

submit its report on each session to the Council. 

The main purpose of forming this Commission is to codify 

the legal rights of women with the factual information about the extent to which 

. they are discriminated in the society, i.e. both in the existing law and practices. As 

a result, the Commission has done massive research and has done fact-finding 

efforts to assess the status of women worldwide and have produced country wise 

report. It has done valuable work for promoting the rights of women in various 

18. Devinder Singh, Human Rights: Women and Law, Allahabad Law Agency, Faridabad, 2005, 
P30. 

19. Herein after referred to as ECOSOC. 
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areas be it political, economic, social and even educational. The functions of the 

Commission are as follows:-

1. To prepare recommendations and report to the ECOSOC on promotion of 

women's rights in political economic, civil, social and educational fields; 

u. To make recommendations to the Council on urgent problems requiring 

immediate attention in the field of women's rights with the object of 

implementing the principle that men and women shall have equal rights and 

to develop proposals to gibe affect to such recommendations.20 

For the purpose of developing the political, economic, social 

and cultural rights the Commission on the Status of Women began to develop 

working relationship with other bodies such as International Labour Organisation21 

and the United National Educational, Scientific and Cultural Organisation.22 The 

Commission has requested the ILO to promote the principle of equal work and to 

complete a convention on this subject. Following this, the ILO adopted special 

instruments to carry on these measures?3 Likewise the UNESCO was also 

requested by the Commission to provide equal opportunities for women in 

education. Apart from this, the Commission on the Status of women initiated the 

following Conventions:-

• Declaration and Convention on the elimination of all forms of 

discrimination against women; 

• Convention on the political rights of women; 

• Convention on the nationality of married women; 

• Convention on the consent of marriage; and 

20. Mamta Rao, Law Relating to Women and Children, Eastern Book Company, Lucknow, 2005, 
P. 40. 

21 . Hereinafter referred to as ILO. 
22. Hereinafter referred to as UNESCO. 
23. Devinder Singh, Human Rights and Law, Allahabad Law Agency, Faridabad, 2005, 32. 
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• Convention on the protection of women and children during emergency and 

armed conflict. 

(c) Convention on the Political Rights of Women, 1954:-

The Convention was adopted by the General Assembly on 

20th December 1952 to implement the principle of equality of rights of men and 

women contained in the Charter of United Nations. It came into force on 7th July, 

1954. The Convention consists of 12 Articles and Preamble. As engraved in the 

charter of United Nations the principle regarding equality of men and women, the 

Convention in its Preamble contains the idea of recognizing the right of a person 

irrespective of their sex to take part in the government of his/her country directly 

or indirectly through freely choosen representative and has the right equal access 

to the ·public service .in their country. The Preamble of the Convention also 

provides for equality in the status of men and women in the enjoyment and 

exercise of their political rights.24 

The main provisions of the Convention are as follows:-· 

• Women are entitled to vote in all election on equal terms with men, without 

any discrimination?5 

• Women are eligible for election to all publicly elected bodies, established 

by national law, on equal terms with men without any discrimination.Z6 

• Women are entitled to hold public office and to exercise all public 

functions established by national law on equal terms with men without any 

discrimination.Z7 

24. Preamble, the Convention on the Political Rights ofWomen, 1952. 
25. Article I, Ibid. 
26. Article II, Ibid. 
27. Article III, Ibid. 
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• With respect to any dispute which may arise between two or more 

contracting State concerning the interpretation of application of this 

Convention, which is not settled by negotiation, shall at the request of 

anyone of the parties to the dispute be referred to the International Court of 

Justice for decision, unless they agree to another mode of settlement. 

(d) Convention on the Nationality of Married Women, 1957: -

Laws of nationality of different countries often bring them in 

conflict wherein the situation is such that a person possess nationality of more than 

one state, especially that of a women who acquires the nationality of her husband 

after getting married and continues to possess her original nationality too. Hence, 

the Commission on the Status of Women expressed the view in 1949 that a 

Convention on the nationality of married women should be prepared which would 

assure women equality especially with respect to the right to a nationality and 

prevent them from becoming stateless on being married and also at its dissolution. 

The draft of the Convention was, thus, prepared by the Commission and in 1957 

the General Assembly adopted the Convention on the Nationality of Married 

Women, 1957. The contracting State Parties of the Convention have undertaken 

the following commitments28
: -

1. . Neither the celebration nor the dissolution of a marriage between one of its 

nationals and an alien, and the change of nationality by the husband during 

the ·marriage, shall automatically affect the nationality of the wife. 29 

n. Neither the voluntary acquisition of the nationality of another State nor the 

renunciation of its nationality by one of its nationals shall prevent the 

retention of its nationality by the wife of such national.30 

28. S.K. Kapoor, Human Rights under International law and Indian Law, 2001 P. 134-135. 
29. Article 1, the Convention on the Nationality of Married Women, 1957. 
30. Article 2, Ibid. 
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m. ·The alien wife of one of its nationals may, at her request, acquire the 

nationality of her husband through specially privileged naturalization 

procedures. However, the grant of such nationality may be subject to such 

limitations as may be impoSed in the interest of national security or public 

policy.31 

tv. The present Convention shall not be construed as affecting legislation or 

judicial practice by which the alien wife of one of its nationals may, at her 

request, acquire her husband's nationality as a matter ofright.32 

(e) Universal Declaration of Human Rights, 1948:-

The world has been changing rapidly wherein often 

incidences of infringement of rights of human beings are witnessed. In order to 

cope with the manifold changes which are taking place, it was felt that there must 

exist a universal international law for the protection and promotion of certain basic 

rights in human beings. As a result of this need Universal Declaration of Human 

Rights33 was drafted by the United Nations in 1948 for promotion and protection 

of Human Rights. The UDHR is the basic international pronouncement of the 

inalienable and inviolable rights of all members of the human family. It was 

adopted by the General Assembly by a vote of 48 to nil with eight abstentions. It 

has exercised a powerful influence both internationally and nationally. UDHR is 

the basic international instrument from which other conventions as well as 

national laws including legislations protecting women's rights have been and are 

being quarried. The Declaration consists of a Preamble and 30 Articles. 

The Preamble to the Declaration provides "recognition of the 

inherent dignity and of the equal and inalienable rights of all members of the 

31. Article 3, para 1, Ibid. 
32. Article 3, para 2, Ibid. 
33. Hereinfter is referred as UDHR. 
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human family is the foundation of freedom, justice and peace in the world." It also 

provides for "faith in the fundamental human rights, in the dignity and worth of 

the human person and in the equal rights of men and women." 

The UDHR also provides that all human beings are born free 

and equal in dignity and rights. They are endowed with reason and conscience and 

should act towards one another in a spirit of brotherhood.34 The Declaration also 

proclaims the principle of equality and non-discrimination on the basis of race, 

colour, sex, language, religion, political. birth, status etc?5 Basically the 

Declaration contains two kinds of rights i.e. civil and political rights which are 

proclaimed under Articles 3-21; and the. Economic, social and cultural Rights are 

proclaimed under Articles 22-27. Following are the fundamental rights of women 

which are protected under the Declaration: -

• Right to life, liberty and security to everyone. 36 

• The right to recognition everywhere as a person before the law. 37 

• Equality before law and equal protection of law against any discrimination in 

violation of the Declaration.38 

• Right to nationality. 39 

• Right to marry and to find a family and equal rights as to marriage during 

marriage and at its dissolution.40 

• Right to own property.41 

• Right to equal access to the public services.42 

34. Article 1, UDHR. 
35. Article 2, Ibid. 
36. Article 3, Ibid. 
37. Article 6, Ibid. 
38. Article 7, Ibid. 
39. Article 15,/bid. 
40.-Article 16;Ibid. 
41. Article 17, Ibid. 
42. Article 21, Ibid. 
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• Right to social security and the right to realization of the economic, social and 

cultural rights.43 

• Right to work and equal pay for equal work. 44 

• Right to rest and leisure.45 

• Right to & standard of living adequate for health and wellbeing of himself and 

ofhis family.46 

• Right to education including free education at least in the elementruy and 

fundamental stages.47 

• Right to freely participate in the cultural life of the community.48 

(f) International Covenant on Economic, Social and Cultural Rights, 

1966:-

The International Covenant on Economic, Social and Cultural 

Rights, 196649 was adopted by the General Assembly in 1966 and came into force 

on 3rd January, 1977. For its enforcement it required ratification from 35 member 

States which was deposited on 3nt October, 1976 and three months after it 

ICESCR came into force. The Covenant has a Preamble and 31 Articles which are 

divided into five parts. 

The Preamble to the Covenant speaks about the recognition of 

the inherent dignity and of equal and inalienable rights of all members of the 

human family is the foundation of freedom, justice and peace in the world. The 

Covenant also reaffirms the principle of equality of men and women as regards to 

43. Article 22, Ibid. 
44. Article 23, Ibid. 
45. Article 24, Ibid. 
46. Article 25, Ibid. 
47. Article 26, Ibid. 
48. Article 27, Ibid. 
49. Hereinafter referred to as ICESCR. 
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human rights but also enjoins the States to make that principle a reality. 5° Keeping 

the objectives in view ICESCR consist of a much more comprehensive catalogue 

of economic, social and cultural rights than the UDHR, however, such rights are 

not absolute and are subject to certain limitations. 

(g) International Covenant on Civil and Political Rights, 1966: -

The International Covenant on Civil and Political Rights, 

196651 was adopted by the General Assembly in 1966. It required ratification from 

35 member States to enter into force which was deposited on 23rd March, 1975 and 

thus, the Covenant entered into force on 23rd March, 1976. India acceded to the 

ICCPR on lOth April 1979 and it became effective for India on lOth July, 1979. 

The Covenant has a Preamble and 53 Articles divided into six parts. The ICCPR 

contains a longer and more comprehensive list of civil and political rights than the 

Universal Declaration of Human Rights. 

The Covenant puts an obligation upon the State parties to 

undertake the responsibility for prohibiting any form of distinction of any kind, 

such as race, colour, sex, language, religion, political or other opinion national or 

social origin, property, birth or other status.52 The Covenant further requires the 

State Parties to adopt legislative or other measures which may be necessary to give 

effect to the rights guaranteed in the Covenant itself in their domestic law. 53 It also 

provides for the State Parties to the Covenant to ensure all persons effective 

remedy against violation of their rights or freedoms. 54 Among other rights the 

Covenant provides for the right to life and liberty; 55 right to equality before Courts 

50. Article 3, /CESCR. 
51. Hereinafter referred to as ICCPR. 
52. Article 2(1 ), ICCPR. 
53. Article 2(2), Ibid. 
54. Article 2(3), Ibid. 
55. Article 6, Ibid. 
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and tribunals and right to a fair trial;56 right to marry and found a family;57 rights 

of the child; 58 and the most important of all right to equality before law and equal 

protection ofthe law. 59 

(h) Declaration on the Elimination of Discrimination against Women, 

1967:-

The General Assembly of United Nations adopted the 

Declaration on the Elimination of Discrimination against Women on 7th 

November, 1967. This Declaration was a precursor to the Convention on 

Elimination of All Forms of Discrimination against Women, 1979. This 

Declaration promotes the principle of equal remuneration, equal rights in the fields 

of economic and social life. It is based upon the principle laid down by the UDHR 

which proclaims the non-discrimination as . all human beings are born free and 

equal in dignity and rights and that everyone is entitled to all the rights and 

freedoms without any distinction of any kind including distinction relating to sex. 

The Preamble to the Declaration provides that although various international 

instruments for the protection of women are available yet discrimination against 

women exists. This discrimination violated the principle of equality of respect for 

human dignity. Hence, the main objective of this Declaration is to eliminate 

discrimination against women. The Declaration provides that appropriate 

measures shall be taken to ensure to women, married or unmarried equal rights 

with men in the fields of economic and social life. 60 It also provides for the 

establishment of adequate legal protection for equal rights by abolishing 

56. Article 14, Ibid. 
57. Article 23, Ibid. 
58. Article 24, Ibid. 
59. Article 26, Ibid. 
60. Article 10, the Declaration on the Elimination of Discrimination against Women, 1967. 
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discriminatory laws, customs, regulations and practices etc. The Declaration also 

provide for equal rights in the field of education. 

(i) Convention on the Elimination of All Forms of Discrimination 

against Women, 1979:-

The Convention on the Elimination of All forms of 

Discrimination against Women61 was adopted by the United Nations General 

Assembly on 18th December, 1979. As it is already discussed that the Declaration 

on the Elimination of Discrimination against Women, 1967 was precursor to 

CEDAW which was declared for the fulfillment of purposes stated in Articles 1,2, 

and 55 of the U.N. Charter. The CEDA W entered into force as an international 

treaty on 3rd September, 1981 after it was ratified by 20 countries. It was a major 

step taken by the United Nations for the promotion and protection of international 

women's rights. Currently, there are 97 signatories and 165 parties, according to 

the status tables reported in Multilateral Treaties Deposited with the Secretary

General.62 

CEDA W is the culmination of more than thirty years of work 

by the United Nations Commission on the status of women, a body which was 

established in 1946 to monitor the situation of women and to promote women's 

right. . The Commission brought into light the areas in which women are denied 

equality with men. The efforts of the Commission for the advancement of women 

resulted in several declarations and conventions and CEDA W is one of the central 

and most comprehensive documents. It promotes the human rights specifically 

concerning women. 

The Convention consist of 30 Articles and Preamble. In its 

Preamble the Convention explicitly aclmowledges that extensive discrimination 

61. Hereinafter referred to as CEDA W. 
62. Quoted in http://www.law-lib.utronto.ca/resguid/women2.htms [Visited on 17th April2008]. 
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against women continues to exist, and also emphasized that such discrimination 

violates the principles of equality of rights and respect for human dignity and it 

also is an obstacle to the participation of women in the political, social, economic 

and cultural life of their countries which in tum hampers the growth of the 

prosperity of society and the family. Hence, in its Preamble the Convention lays 

emphasis upon the maximum participation of women on equal terms with men in 

all fields. 

The Convention for the first time defines "discrimination 

against women" which shall mean any distinction, exclusion or restriction made 

on the basis of sex which has the effect or purpose of impairing or nullifying the 

recognition, enjoyment or exercise by women, whether married or unmarried, on a 

basis of equality of men and women, of human rights and fundamental freedoms 

in the political, economic, social, cultural, civil or any other field.63 

The Convention under Article 2 provides that the State Parties 

are under an obligation to pursue appropriate means and without delay a policy of 

eliminating discrimination against women and for the said purpose should 

undertake the following steps:-

• to embody the principle of the equality of men and women in their national 

constitutions and legislations if not yet incorporated and to ensure the 

. practical realization of this principle; 

• to adopt appropriate legislative and other measures prohibiting 

discrimination against women; 

• to establish legal protection of the rights of women on an equal basis with 

men and to ensure the effective protection of women against any act of 

discrimination through competent national tribunals and other public 

institutions; 

63. Article 2, CEDAW. 
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• to refrain from engaging in any act or practice of discrimination against 

women and to ensure that public authorities and institutions shall act in 

conformity with this obligation; 

• to take all appropriate measures to eliminate discrimination against women 

by any person, organization or enterprise; 

• to take all appropriate measures to modify or abolish the existing laws, 

regulations, customs and practices which constitute discrimination against 

women; 

• to repeal all national penal provisions which constitute discrimination 

against women. 

The Convention gives positive affirmation to the principle of 

equality by requiring State parties to take "all appropriate measures, including 

legislation, to ensure the full development and advancement of women, for the 

purpose of guaranteeing them the exercise and enjoyment of human rights and 

fundamental freedoms on a basis of equality with men. "64 

The State parties to the Convention have undertaken to take 

the following appropriate measures:-

• to modify the social and cultural patterns of conduct of men and women 

with a view to achieving the elimination of prejudices and customary and 

· all other practices which are based on the idea of the inferiority or the 

superiority of either of the sexes or stereotyped roles of men and women. 

• To ensure that family education includes a proper understanding of men 

and women in the upbringing and development of their children, it being 

understood that the interest of the children is the primordial consideration 

in all cases.65 

64. Article 3, Ibid. 
65. Article 5, Ibid. 
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The Convention provides that the State parties have 

undertaken to take all appropriate measures to eliminate discrimination against 

women in order to ensure to them equal rights with men in the fields of 

education,66 employment,67 health care,68 and in other areas of economic and 

social life. 69 The Convention also accords to women equality with men before the 

law.70 With regards to marriage and family relation the Convention obliges the 

State Parties to take following appropriate measures to eliminate discrimination 

against women: -

• The same right to enter into marriage; 

• The same right to choose a spouse and to enter into marriage only with their 

free and full consent; 

• The same rights and responsibilities during marriage and at its dissolution; 

• The same rights and responsibilities as parents, irrespective of their marital 

status, in matters relating to their children; in all cases the interests of the 

children shall be paramount; 

• The same rights to decide freely and responsibly on the number and spacing 

of their children and to have access to the information, education and means 

to enable them to exercise these rights; 

• The same rights and responsibilities with regard to guardianship, warship, 

· trusteeship and adoption of children or similar institutions where these 

concepts exist in national legislation; in all cases the interests of the 

children shall be paramount; 

66. Article 10, Ibid. 
67. Article 11, Ibid. 
68. Article 12, Ibid. 
69. Article 13, Ibid. 
70. Article 15, Ibid. 
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• The same personal rights as husband and wife, including the right to choose 

a family name, a profession and an occupation; 

• The same rights for both spouses in respect of the ownership, acquisition, 

management, administration, enjoyment and disposition of property, 

whether free of charge or for a valuable consideration.71 

Further, the betrothal and the marriage of a child shall have 

no legal effect, and all necessary action, including legislation, shall be taken to 

specify a minimum age for marriage and to make the registration of marriages in 

an official registry compulsory.72 

For the purpose of implementation of the Convention, it 

provides for the establishment of a Committee on the Elimination of 

Discrimination against Women. 73 The Committee shall consist at eh time of entry 

into force of the Convention, of eighteen and after ratification of or accession to 

the Convention by the thirty five State party of 23 members ho are experts of high 

moral standing and competence in the field covered by the Convention. Since, the 

Convention has been ratified or acceded to by a large number of States, for greater 

than 35, the Committee now consist of 23 members. The Committee seeks to 

ensure the implementation ofthe 'Convention through Reporting Procedure. 

The Convention states that the State parties have to submit to 

the Secretary- General of the United Nations their report on the legislative, 

judicial, administrative or other measures which they have adopted to give effect 

to the provisions of the present Convention and on the progress made in this 

respect within one year after the entry into force of the State concerned and 

----- ------- ---7-1-" Article-1-6.-1-,-/bid. 
72. Article 16.2, Ibid. 
73. Article 17, Ibid. 
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thereafter at least every four years and further whenever the Committee so 

requests. 74 

The Committee shall send its report annually to the General 

Assembly of the United Nations through the ECOSOC which may make 

suggestions and general recommendations based on the examination of reports and 

information received from State parties. Such suggestions and general 

recommendations shall be included in the report of the Committee together with 

comments, if any, from State Parties. The Secretary-General transmits the report 

of the Committee to the Commission on the Status of women for its information.75 

The Convention in its approach covers three dimensions of 

the situation of women. It deals with the civil and legal status of women in great 

detail. The Convention also speaks about the dimension of human reproduction as 

well as with the impact of cultural factors on gender relations. The Convention 

gives formal recognition to the influence of culture and tradition on restricting 

women's enjoyment of their fundamental rights. These forces take shapes in 

stereotypes, customs and norms which give rise to the multitude of legal, political 

and economic constraints on the advancement of women. 

The Convention is in fact the very first effective international 

instrument which tried its best to provide elimination of discrimination against 

women in all fields. However, various critiques state that the implementation 

· machinery of CEDA W is quite weak. Some has even described it as the 

Committee with no teeth mainly because it cannot compel Stat parties to give 

effect to the provisions of the Convention. It may simply make suggestions and 

general recommendations based on the examination of reports and information 

74. Article 18, Ibid. 
75. Article 21, Ibid. 
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-

received from State parties. It is also conspicuous by absence of provisions 

relating to inter-state communications system.76 

(j) Optional Protocol to the Convention on the Elimination of 

Discrimination against Women, 1999:-

Recently, the Optional Protocol to the Convention on the 

Elimination of Discrimination against Women was adopted and signed by the 

member States in 1999 for the purpose of further pursuing all appropriate means 

and without delay a policy of eliminating discrimination against women. In this 

Protocol the State also reaffirmed their determination to ensure the full and equal 

enjoyment by women of all human rights and fundamental freedoms and to take 

effective action to prevent violations of these rights and freedoms. For the said 

purpose the State parties recognized the competence of the Committee to receive 

and consider communication submitted by or on behalf of individuals or group of 

individuals. Such communication shall be in writing with specific name of the 

complainant i.e. it shall not be anonymous. The Committee is empowered to 

request the State Parties to take interim measures to avoid damage to the victim. 

The State parties are obliged to submit to the Committee a report of the action 

taken within six months. The Committee may invite the State Party to submit 

further information about any measures the State Party has taken in response to its 

views or recommendations. 

(k) Declaration on the Elimination of Violence against Women, 1993:

With the increase in the violence women world wide, the 

nations of the world have become concerned and number of important measures 

has been taken to eliminate it, yet, little could be done in this regard. As a result of 

76. Mamta Rao, Law Relating to Women and Children, Eastern Book Company, Lucknow, 2005, 
P. 37. 

77 



this, the United Nations appointed a Special Rapporteur on violence against 

women and has developed a Declaration on the Elimination of Violence against 

Women which was adopted by the General Assembly in 1994.77 This Declaration 

is the first international Human Rights instrument to exclusively deal with the 

issue of violence against women. The Declaration affirms that violence against 

women both violates and impairs or nullifies the enjoyment by women of human 

rights and fundamental freedoms, and is concerned about the long standing 

freedoms in relation to violence against women. 78 

The Declaration provides definition for the violence against 

women as any act of gender based violence which results in physical, sexual or 

psychological harm to women, including threats of such acts, coercion or arbitrary 

deprivation of libertY, whether occurring in public or in private life?9 The 

Declaration, thus, gives a broad definition and provides that it is not limited to the 

following: -

i. Physical, sexual and psychological violence occurring in the family, 

including battering, sexual abuse of female children in the household, 

dowry related violence, marital rape, female genital mutilation and other 

traditional practices harmful to women, non-spousal violence and violence 

related to exploitation; 

u. Physical, sexual and psychological violence occurring within the general 

community, including rape, sexual abuse, sexual harassment and 

intimidation at work, in educational institutions and elsewhere, trafficking 

in women and forced prostitution; 

77. General Assembly Resolution No. 48/104. 
78. The Preamble, the Declaration on the Elimination of Violence Against Women, 1993. 
79. Article 1, Ibid. 
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111. . Physical, sexual and psychological violence perpetrated or condoned by 

the State, wherever it occurs.80 

The Declaration also provides women equality for the 

enjoyment and protection of all human rights and fundamental freedoms in the 

political, economic, social, cultural, and civil or any other field. 81 It also obligates 

the States to condemn violence against women and not to invoke any custom, 

tradition or religious consideration to avoid their obligations with respect to its 

elimination. 82 

(I) United Nations Conference on Women: -

Besides the vanous international Conventions and 

Declarations for the protection and safeguard of women rights, the International 

Women's Conference was ~tarted by the United Nation from the year 1975. Since 

then, there have been four successful conferences that address the obstacles 

blocking the advancement of women and they are as follows:-

1. 197 5 - Mexico City- First World Conference on Women; 

11. 1980- Copenhagen- Second World Conference on Women; 

m. 1985- Nairobi- Third World Conference on Women; and 

IV. 1995- Beijing- Fourth World Conference on Women 

The First World Conference on Women highlighted the 

themes of "Equality, Development and Peace." The Second World Conference on 

Women convened in Copenhagen in 1980, added three sub-themes: "Education, 

Employment and Health." In Nairobi, the Third World Conference on Women was 

held to Review and Appraise the Achievements of the United Nations Decade for 

80. Article 2, Ibid. 
81. Article 3, Ibid. 
82. Article 4, Ibid. 
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Women: Equality, Development and Peace (1976-1985).83 The Fourth World 

Conference was held in Beijing, China in September, 1995 to consider women's 

rights and concerns. This Conference laid the foundation in the field of human 

rights of women. This Conference resulted in a "Platform for Action" which is 

also known as the blueprint for advancement of women around the world. This 

Conference expanded the agenda for women's empowerment. The Platform for 

Action has recommended action in 12 critical areas of concern which has been 

identified as obstacles to the advancement of women and they are poverty, 

education, health, violence, Armed and other Conflict, Economic participation, 

power-sharing and decision making, National and international machineries, 

human rights, mass media, environment and development, and the Girl child. 

The World consists of more than one billion people in the 

world and a great majority of whom who live in unacceptable conditions of 

poverty specifically in the developing countries. Poverty of women has been 

resulted from various factors such as gender disparities in economic power

sharing, migration and consequent changes in family structure, absence of 

economic opportunities of autonomy, land ownership and inheritance, education 

and support services and minimal participating in decision making. · Although 

primary enrollment in the educational institute are same among boys and girls, 

dropout rates are much higher among girls due to reasons like poverty, early 

marriage etc. Women have been guaranteed the right to enjoy the basic standard of 

physical and mental health. However, statistics shows that women are the fastest 

group of illV infected adults. The women also die from complication due to 

pregnancy and unsafe abortions. Women are also subjected to violence which has 

no geographical barriers. It is a global problem. Women are subjected to sexual 

83. Mamta Rao, Law Relating to Women and Children, Eastern Book Company, Lucknow, 2005, 
P.40. 
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harassment, rape, dowry death, victims of domestic violence and all the other 

forms of violence everyday in developed as well as developing nations. During the 

armed and other forms of conflict women are the vulnerable victims who have to 

suffer the torture, disappearance and systematic rape, sexual slavery etc as a 

weapon of war as women often have no decision-making power during global 

conflict. Women are virtually absent from economic decision making including 

the formulation of financial, monetary, commercial and other economic policies as 

well as tax systems and rules governing 'pay. Women are strongly discouraged 

from decision making positions that involve economies. 

According to the UDHR everyone has right to take part in the 

Government of his/her country, however, women participation in the government 

is more or less close to nil as negative stereotypes contribute to the discrimination 

which women faces. In the national as well as in international arena there are 

numerous machineries for the advancement of women. However, it is often found 

that the women are to take advantage of these machineries as they need to be 

educated in how to use technology in order to become introduced into mainstream 

society. In relation to human rights which is the birth right of all human beings and 

their protection and promotion is the responsibility of the Government. Out here 

also women often lack the ability to exercise them fully. In connection to the 

media, very few women work in world's media which allows men to reinforce the 

stereotypes portrayal of women that may not necessarily be true. Women are often 

required to be responsible for food and household managements; hence they are 

naturally more concerned about the environment. Lastly, since a very early period 

of her. life a woman is discriminated. From the period they are born till the 

adulthood girl children are discriminated. They are treated as inferior to boys and 

are less likely to be encouraged and supported which in tum makes them 

dependant. 
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With regards to the above mentioned twelve critical problems 

faced by the women in the world the following declaration were adopted in the 

Fourth World Conference on Women held in Beijing:-

• To take necessary measures to eliminate all forms of discrimination against 

women and the girl child and remove all obstacles to gender equality and the 

advancement and empowerment of women; 

• Encourage men to participate in actions towards equality; 

• To promote economic independence to women, provide employment and 

eradicate the poverty among women; 

• To promote people centered sustainable development, including sustained 

economic growth, through the means of education, literacy training and 

primary health care for girls and women; 

• To prevent and eliminate all forms of violence against women and girls; 

• To ensure equal access to and equal treatment of women and men in education 

and health care and enhance women's sexual and reproductive health as well as 

education; 

• To promote and protect all human rights of women and girls; 

• To ensure respect for international law to protect women and girls; 

• To ensure women's equal access to economic resources; 

• To ensure the success of the Platform for Action. 

For the above mentioned programmes/objectives a strong 

commitment on the part of the government, international organizations, 

communities and individuals is required. With this only the discrimination and 

violence against women can be curbed from the world. 
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NATIONAL INSTRUMENTS: GENDER JUSTICE AND 

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE: -

Half of the population of India consists of women yet women 

in India are economically backward. Women have always been discriminated and 

have suffered discrimination in silence and still are suffering. Although 

legislations were passed for the emancipation of women which protected women 

from various atrocities of the society yet, it was not effective. Soon after the 

independence the Government of India worked towards providing gender justice 

through various legislations. As a result of this following protections are available 

on the national front for the protection of women against domestic violence: -

(a) Constitution of India:-

In India the people often address women as shakti, Laxmi, 

Saraswati etc comparing her with various Goddesses. However, women in India 

have since time immemorial been in a disadvantageous position on account of 

several barriers and impediments. Gender equality, as an ideal, has always eluded 

the constitutional provisions of equality before the law or the equal protection of 

law. This is because equality is always supposed to be between equals and since 

the judges did not concede that men and women were equal, gender equality did 

. not seem to them to be a legally forbidden inequality.84 Seeing the past history of 

women's status in Indian society the Constitution makers of our country while 

drafting the Constitution were sensitive to the problems faced by women and made 

specific provisions relating to them. The Constitution provides various provisions 

which prohibit discrimination and violence against women in our country. The 

Preamble itself contains such ideals. The Preamble is resolved to secure to all its 

84. S.P. Sathe, Gender, Constitution and the Courts in Engendering Law-Essays in Honour of 
Lotika Sarkar, Eastern Book Company, Lucknow, 1999, P. 
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citizens justice-social, economic and political; liberty of thought, expression, 

belief, faith and worship, equality of status and opportunity; and to promote 

among them fraternity assuring the dignity of an individual and the Unity of the 

Nation.85 In order to attain the said objectives, the Constitution of India guarantees 

certain fundamental rights and freedom such as freedom of speech and 

expression,86 protection of life and personal liberty,87 etc. Indian women are 

beneficiaries of these rights in the same manner as men. 88 The Constitution also 

provides that the state shall not deny any person equality before the law and equal 

protection of the laws within the territory of India, 89 prohibition of discrimination 

on the grounds of religion, race, caste, sex or place of birth90 and the State is 

empowered to make any special provision for women and children.91 The 

Constitution also provides that in the field of employment there shall not be any 

form of discrimination on the grounds of religion, race, caste, sex, descent, place 

of birth, residence or any of them. 92 Besides the fundamental rights the 

Constitution has also include the Directive Principles of State Policy wherein the 

state is under the duty for formulating policies and laws such as providing free and 

compulsory education to children,93 providing adequate means of livelihood for 

men and women, 94 equal pay for equal work, 95 and maternity reliefs. 96 Hence, it 

can be said that the fundamental rights and Directive Principles provides the 

· 85. The Preamble ofthe Constitution of India. 
86. Ibid, Article 19. 
87. Ibid, Article 21. 
88. Mamta Rao, Law Relating to Women and Children, Eastern Book Company, Lucknow, 2005, 

P. 23. 
89. Article 14, Constitution of India. 
90. Ibid, Article 15. 
91. Ibid, Article 15(3). 
92. Ibid, Article 16. 
93. Ibid, Article 45. 
94. Ibid, Article 39(a). 
95. Ibid, Article 39(d). 
96. Ibid, Article 42. 
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framework to achieve the ideals of the Preamble. Besides this the Constitution 

under Part IV-A provides some fundamental duties which also recognizes 

upholding the dignity of women as one of the duties.97 

(b) Legislative Provisions: -

Apart from the Constitutional provisions there are protective 

laws which have existed in our statute books and they are as follows: -

(i) Indian Penal Code: -

The Indian Penal Code existed in India since the British 

reigns. The Indian Penal Code, 1860 protects women against the cruelty inflicted 

upon her by her husband and her in-laws,98 dowry death,99 assaulting or using 

criminal force against a woman to outrage her modesty. 100 These provisions are 

available to protect women from the violence, to maintain her dignity in the 

society and not to subject her to violence. Under the Indian Penal Code the women 

are exempted from certain offences wherein the men can be punished. One such 

provision is Section 497 of the Indian Penal Code which exempts women from 

being an adulterer. The validity of this provision was challenged in the case of 

Yusuf Abdul Aziz vs. The State of Bombay. 101 This section makes an abettor of 

adultery punishable, but provides that "in such case the wife shall not be 

punishable as an abettor." This provision was challenged on the ground that it 

only punishes a male participant in the offence of adultery and exempts the 

woman from the punishment hence; it is violative of Articles 14 and 15( 1) of the 

Constitution. It was argued that even though the woman may be equally guilty as 

97. Ibid, Article 51-A (e). 
98. Section 498-A, Indian Penal Code. 
99. Ibid, Section 304-B. 

100. Ibid, Section 354. 
101. AIR 1954 SC 321. 
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an abettor, only the man was punished. Article 15(3) should be confined to 

provisions which are beneficial to women and could not be used to give them a 

licence to commit and abet crimes. The Court held that the classification under 

Section 497 is not based on sex alone. The Court found that no such restriction 

under Article 15(3) or a licence to commit offence of which punishment has been 

prohibited. The Court upheld the provision. 

(iii) Criminal Procedure Code, 1973:-

Apart from this the Criminal Procedure Code, 1973 under 

various provision provides protection to women under certain circumstances such 

as protection in cases of arrest wherein the police officers are vested with wide 

discretionary powers of arrest. It provides that in making an arrest the police 

officer or other person making the arrest shall actually touch or confine the body 

of the person to be arrested. 102 However, in case of the women it provides that 

except in unavoidable circumstances no woman should be arrested after sunset and 

before sunrise. If one has to be arrested during night, the police officer must obtain 

prior permission of his next superior officer and furnish written reasons therefore. 

In some States only police officers of the rank of Assistant Sub-Inspector or above 

are empowered to affect the arrest of a woman and also to report all such arrests to 

their Sub-Divisional Police Officials/ District Superintendent ofPolice.103 

The Code further provides that whenever a woman is arrested 

the search shall be made by another female with strict regard to decency. 104 Police 

officer has power to search the place at the time of arrest but if any such place 

belongs to a woman than before entering such place such police officer shall give 

102. Section 46(1), Cr. P. C. 
103. L. Jayashree, Custodia/Offence Against Women-An Overall View, 1992, Cr. L. J. 151. 
104. Section 51, Cr. P. C. 
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notice to such woman for the same.105 Wherein a woman is arrested than such 

person shall be examined under the Code by or under the supervision of a female 

registered medical practitioner only. 106 

The code also provides that the inquiiy into and trial or rape 

or an offence under Sections 376, 376-A to 376-D of IPC shall be conducted in 

camera. 107 The Code also provides that when any person accused of or suspected 

of any non-bailable offences is arrested or detained without warrant and is brought 

before the court he may be released on bail if such person is under the age of 16 

years or is a woman or is sick or infirm person.108 

(ii) Other legislations: -

There are some civil laws which have made effort to improve 

the condition of women in the society such as the Hindu Code Bill which no 

longer regard women as the property of man. Marriage is now considered to be a 

personal affair and if a partner feels dissatisfied she or he has the right to 

divorce.109 The Hindu Marriage Act, 1955 has given right to women to go for 

divorce110 or defy an order for the restitution of conjugal rights. 111Women also has 

right to inherit property of not only her husband but also of her father after 

marriage.112 

Currently a legislation called The Protection of Women 

from Domestic Violence Act, 2005113 has been enacted which provides 

preservation of marriage and also provides civil remedy in the form of 

105. Ibid, Section 47. 
106. Ibid, Section 53. 
107. Ibid, Section 327(2). 
108. Ibid, Section 437(1 ). 
109. http://www.bu.edu/wcp/Papers/Huma/HumanSing.htm [Visited on 26th August 2007]. 
110. Section 13(1) of Hindu Marriage Act, 1955. 
111. Ibid, Section 9. 
112. Hindu Succession Act, 19 56. 
113. See infra Chapter VII. 
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compensation. Besides these legislations many other legislations such as 

Maternity Benefit Act, 1961 which provides maternity leave for the women; 

Dowry Prohibition Act, 1961114 which prohibits the giving, taking and 

demanding dowry and makes it an offence punishable under the Act; Medical 

Termination of Pregnancy Act, 1971115 wherein termination of pregnancy 

beyond 20 weeks without any justifiable reasons is punishable by law. This Act 

was passed to check female foeticide; supporting this Act legislation was passed 

which is known as Pre-conception and Pre-natal . Diagnostic Technique 

(Prohibition on Sex Selection) Ace 16 which prohibits the use of advanced 

technology in determining sex of the foetus. It also checks on female foeticide. 

The Commission of Sati (Prevention) Act, 1987117 protects 

women from the practice of Sati; Special Marriage Act, 1954; Family Courts 

Act, 1984 was passed to provide for the establishment of family courts with a 

view to promote conciliation in, and secure speedy settlement of disputes relating 

to marriage and family affairs; the National Commission for Women Act, 1990 

was passed to constitute a National Commission for women and to provide matters 

connected or incidental thereto. As a result of this Act National Commission for 

Women was constituted on 31st January, 1992 to exercise powers and perform 

functions assigned; the Protection of Human Rights Act, 1993 was enacted in 

1993 which provides for setting up of National Human Rights Commission and 

Human Rights Courts to meet the growing concern for human rights in the 

country. It would also be mandatory for the State Governments to constitute State 

Human Rights Commissions. The NHRC has started to function since September, 

1993. The Parliament also enacted the Legal Services Authorities Act, 1987, 

114. See infra Chapter IV. 
115. See infra Chapter VI 
116. Ibid. 
117. See infra Chapter V. 
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with an aim to provide free legal aid and competent legal services to weaker 

sections of the society. The Act aims at ensuring the opportunity for securing 

justice and not a single citizen should be denied justice by reason of economic and 

other disabilities. 

All these Acts have been enacted for guarantying protection 

to women in the society. With the help of these enactments women in today's 

India has made a distinguished status in various spheres of life as politicians, 

orators, lawyers, doctors, administrators and diplomats. This proves that in 

independent India women enjoy more liberty and equality than before. 
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