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PREFACE 

The present study has attempted to analyse the role of the 

Indian Supreme Court not only as a protector of individual rights but 

as a catalyst for social change. One may recall the course of debate in 

the Constituent Assembly when the Founding Fathers sought to 

design the basic framework, i.e. the Constitution in such a way as to 

enable it to do justice to all section of the people. 

Since the adoption of the Constitution, there have been serious 

debates, about the role of performance of different authorities under 

the Constitution. There have been serious conflict between the 

executive legislative on one hand and the judiciary on the other. Over 

the question not only of the authority and jurisdiction but also of the 

attitudinal diversions, towards ensuring social justice. Needless to 

mention, the central issue in these conflicts, revolved round the 

nature, extent and quantum of compensation for any property which 

state might acquire for 'public purpose'. In other words the 

controversy rested mainly around one particular issue. Individual 

claims vis-a-vis social need. 

From another perspective the issue demands further analysis. 

In a caste structured society as in India, the role of caste cannot be 

ignored altogether. In such a social structure, it becomes imperative 

for the government to ensure justice for all people belonging to all 

strata in the society. 

Here comes the role of the Institution whose primary task is to 

oversee the functioning of the political organisations for the fulfilment 

of the goals and objectives as outlined in the constitution. So far as 

the role of the Judiciary in general and that of the Supreme Court of 

India in particular is concerned, one may not be wrong in holding the 
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view that judiciary in India, has not followed a consistent and uniform 

approach with regard to this issue. 

On a number of occasions, the judiciary took a very formal legal 

approach in dealing with the very delicate issue of social justice. 

Again, there are instances where the judiciary had taken a more 

liberal view in deciding upon cases relating to the protection of justice 

of the people belonging to disadvantaged groups. 

The present study has examined this aspect, taken some 

leading cases in order to understand the problem that lies at the core 

of the issue. Since such a study cannot be uni-dimensional in nature. 

Various factors of legal, political, social and the like have also been 

analysed. As a result, the conclusion that has been drawn is tentative 

in the sense that the nature of political process and political 

environment have their own dynamics and in the process this may 

give birth to new set of forces, which may have their impact on the 

judicial decision making process in India. 

}~~~ 
MunmunR~' 
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CHAPTER-I 

Introduction-The Problem - Conceptual 
Framework. 



CHAPTER- I 

INTRODUCTION : THE PROBLEM - CONCEPTUAL FRAMEWORK 

The Indian judicial system is perhaps, the most widely 

structured institutional arrangement that has been designed not only 

to interpret the constitution but also to protect in an effective way. 

The interests of all sections of the community, during the fateful years 

when the constitution of independent India was being framed by the 

founding fathers, serious discussions took place about the structure 

of the judicial system and the expected role it would perform for a 

polity which had been under the shackles of imperialist powers for 

more than two centuries. It was agreed that the new nation would be 

confronting among many problems, the two most important and 

primary demands, economic freedom and the social justice. In fact, 

leaders like Nehru and Ambedkar even went to the extent in 

suggesting that in a newly independent polity like India, these twin 

tasks should simultaneously be undertaken as failure in one sphere 

might jeopardize the progress of the nation. 

It is known that at the time of attainment of independence, the 

whole country was shattered both in social and economic senses. 

Consequently, the makers of free India thought it very correctly that 

what the country needed at the time was a sound political system 

based on a well-ordered economic foundation. The organizations at 

the governmental level, namely, the executive, the legislative and the 

judiciary were accordingly assigned specific tasks within the well

designed frame. But it was also realized that only institutional frame 

cannot bring about social change - the much needed destination for a 

free nation. 

The Supreme Court of India being the only court, performs this 

dual task of providing justice to the people as well as identifying the 
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road map following which desired level of social changes can be 

bought. 

A brief look into the working of the Supreme Court as evidenced 

from its pronouncement in leading cases, relating to important social 

issues will establish the fact in many cases; the Supreme Court paid 

utmost importance to issues like suppression of rights, coercion on 

economic front and social injustice. The Supreme Court, through the 

Power of judicial review has done reasonable job in this respect. It is 

true that the judiciary in India has not followed a consistent and 

uniform policy in interpreting issues involving Fundamental Rights 

relating to private property as it was originally guaranteed by the 

Constitutio.n. But it is equally fascinating to note that the Supreme 

Court in many cases has taken a very liberal and informal attitude in 

determining the nature and scope of Fundamental Rights and 

Directive Principles when there were clashes between individual rights 

and social demand. It established the principle that social cause 

should get precedence over individual claim. In fact, that was the 

philosophy which guided the course of constitution - making in India. 

Both Nehru as K.M. Munshi spoke in favour of a just social order that 

can only be safeguarded through the active role of the judiciary. In the 

words of Munshi, the Supreme Court and for that matter, the 

judiciary can "transform the past into present and the present into the 

future without risking instability" [CAD-VOL-I) 

Here comes, a very important question, it is true that the 

makers wanted to provide sufficient powers with the Supreme Court 

to bring about transformation in the existing social order, there is not 

specific indication how the judiciary would have to respond to the 

demands for socio-economic justice to the common man. One may cite 

Article 13(2) in its original form, which was drafted to protect the 

Fupdamental Rights· of the individual in the event of their being any 

violation, but that p<>wer is essentially individual centric, very little to 
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do with social justice. In an attempt to define the nature and extent of 

social economic justice, Nehru categorically said, "It means the ending 

of poverty and ignorance and disease and inequality of opportunity". 

[CAD Vol-!] 

One may recall what Justice, M. Hidayatullah one observed in 

assigning the proper role to the judiciary. In his words, "Judg~s try to 

interpret it (constitution) as a living instrument and not a set of rules. 

The legislature and the administrative machinery also interpret the 

constitution but they do so for themselves. Judges interpret not only 

for themselves but for all." 

Justice P.B. Mukherjee also spoke in the same spirit while 

assigning the role of the judiciary: "The judiciary prevents the 

disruptive forces, both statutory and behaviouristic in state and 

society and thus helps in continuity of life, habit and structure ..... 

One day, perhaps, history will record on how many occasions and 

where, the judiciary has brought nations back from the precipice of 

revolution, disorder and anarchy ..... " 

A look into role of the Indian Judiciary in General and that of 

the Supreme Court in particular will establish that right from the 

beginning two social ends have guided the course of judicial 

pronouncements: individual liberty and the social control and justice. 

At some point it appears that the Supreme Court identified its role in 

the narrow confines of strict and formal interpretation of the 

Constitution, thereby ignoring the greater social demands on 

requirement. In some cases it was seen that the Supreme Court had 

acted on subjectivism or judicial discretion. One may refer to the case 

of Champaran Dorairajam Vs the State of Madras (1951) where for the 

first time the issue of social justice come to the force. Clearly it was a 

conflict between the legal formal position vis-a-vis a liberal social 

int~rpretation, of the constitutional provision. This trend was vis}ble in 
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all subsequent leading cases including Golabenath Case (1967) and 

the Keshavananda Bharati Case. 

A note on judicial activism will indicate the present contextual 

situation. In the words of Professor Upendra Baxi, "The notion of 

activism remains inescapably localized, shaped by number of factors:-

a) The arrangement of Constitutional Power, especially in the 

structuring of relatively autonomous judiciary. 

b) Social Constructions of judicial role and function, and the 

rather indifferent potential for social learning of justices. 

c) The flows of political events .... 

d) The powers of social movements to judicialize governance ..... 

(preface in Transgressing Borders and Enforcing limits by 

S.P. Sathe, Oxford 2002 PP XV-XVI) 

Another dimension of profound legal and social importance 

demands greater attention. There is a section of opinion which 

believes that in the Indian situation, it is urgently needed to locate 

social formation, identities and notions on the basis of 'objective' 

criteria of an economic nature. Again other hold that 'caste identity' is 

the special feature of Indian Social Consciousness and social 

structure as it affects the nature of social group formation as well as 

individual behaviour to a great extent. 

But at the same time one cannot Ignore the demand by a 

section of scholars, who believes in the overlapping nature of caste 

and class of phenomena. This thesis is based on a different set of 

ideological theoretical construction. It has been very forcefully argued 

that insistence was perhaps necessary of the fact finding stage of 

social analysis often points of view had to be exaggerated in order to 

give it an edge and put forth a paradigm or even facts that were 

supposed to be 'new'. 
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Analysis of social structure in terms of the consciousness of 

different bases like caste, class, power, religion, language region and 

other related issues is a "problematic" for examining the Indian social 

structure and the role that different bodies are expected for play in it. 

This has led Professor S.N. Jha to remark that the components of 

social structure experiencing certain configuration of forces at a 

certain time exhibit class characteristics and the same structure allow 

the caste to be the dominant identity at another point of time under a 

different configuration of forces. 

This is where precisely the role of the judiciary comes in out of 

group conflict, cumulative cleavages might appear in the society which 

is predominantly caste based. Such 'cumulation' of interests may 

create some of sense of deprivation among the section of population 

who might not be in a position to get fair deal from the society at 

large. 

While dealing with this problem issue Benjamin Akzin observed: 

"It is vain that we shall search in the nature or in the extent of 

objective similarities and dissimilarities for a clue to the middle why 

some ethnic groups have become or are showing signs of developing 

into nationalities while others have not crystallized into nations, or 

have ceased to appear as such". 

In this context, both at social and political planes, issues like 

'horizontal mobilization', 'power structure', 'status, summation', 

'multiple stratification', 'secular order' should be considered for a 

proper theoretical formulation. In this connection, the following 

observation by Rudolph and Rudolph seem to be relevant: 

"Accompanying the fission and fusion of differentiation and 

federation, has been a dilution and diffusion of effective and structural 

bonds . . . . By enlarging the reach of sympathy, broadening horizons 

anq multiplying refe,·ence groups, they have helped to deparocpialize 
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the intimate and closed wo~ld of village . . . . By pursuing the goals of 

social mobility self help and political power, caste association and 

federations have played a major role in the decompression of village 

life . . . . Caste is losing functioning norms and structures once 

associated with it and acquiring new ones. It is serving the rituals and 

occupational goals of traditional society less, the mobility and 

participation goals of modern society more". 

Thus, an analysis of the currents and cross currents of social 

forces can help one identify the role that the judiciary in India can 

play not only as a protector of individual rights but as a facilator of 

social change. The present study, while looking into the structural 

aspect of India's governing system, seeks to go beyond the formal legal 

frame in order to bring within its fold many other forces which are not 

strictly speaking political but social in their context and coverage. 

Constitutional Role of the Supreme Court: 

In the light of the wide ranging powers rested in the Supreme 

Court, it has to perform a multifaceted role as: 

a) Guardian of the Constitution [Vide arts 132, 133(2) and 367] 

b) Custodian of the liberties of the people by virtue of its writ 

jurisdiction under Art 32. 

c) Balance wheel of the Constitution to maintain the 

Constitutional balance. 

i) Between the Union and the State and between the states 

interest. 

ii) Among the three organs of the government; 

iii) Between the Fundamental Rights and the Directive 

Principles in the light of the Fundamental Duties of the 

citizens. 
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iv) Between equal justice and equity, in the other words, 

between the claims of non discrimination and those of the 

protective discrimination. 

All these factors, in turn, depends upon the nature and the 

independence of the judiciary. It is believed that judicial independence 

is based on three essential elements which may be outlined as follows: 

a) Whether the judiciary is free from 'fear or favour' of the 

executive. 

b) Whether judicial measures are adequate both quantitative and 

qualitatively. 

c) Whether judicial actions and in tune with the general principles 

of justice and equality for an sections of the people. 

It is needless to suggest that the members, in the Constituent 

Assembly, 1n general, stood for a mechanism, whereby the 

appointment, removal etc. of the judges could be kept outside the 

scope of political interference. Dr. Ambedkar strongly pleaded for a 

system wherein these cases would be guided by healthy conversions 

and these should be done through the process of consultation of 

certain levels. 

But the experiences in India so far proves that barring a few 

cases, these appointments are free from political consideration. The 

case of super-session once occurred but that too in a different 

situation and the concept of 'committed judiciary' as it was advocated 

could not enlist support for its acceptance. 

A note on the emergence of PIL (Public Interest Litigation) in 

India would further suggest that the judiciary in India and for that 

matter, the Supreme Court, has developed this mechanism by which 

it ~an enable the j\ldiciary to take justice at the doorsteps of the 

po<;>rest of the poor either by direct appeal or by the third party 
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initiative. Through this PIL mechanism, the Supreme Court, in recent 

times has been able to give a remarkable social justice dimension to 

give a remarkable social justice dimension to judicial procedure and 

the justice delivery system. 

Though innovative in many respects, the PIL is considered to be 

neither extra legal nor unconstitutional. On the contrary, it is based 

on substantial provisions of the Constitution, as well as the ideals, 

objectives and values of the Constitution. First of all, it is supported 

by Art 32 and 226 where the Superior Courts have been empowered to 

exercise writ jurisdiction. It is also covered by the Directive Principles 

as they proclaim to provide legal aid and equal justice in Art 39A, 

protection of environment and wild life in Articles 48A, 51A(g) and 

51A(e) and finally by a broad construction of the Fundamental Right 

to life and personal liberty under Art 21. 

Justice PN. Bhagwati considered the PIL as a strategic arm of 

the legal aid movement that is intended to bring justice within the 

reach of the poor masses who constitute "the low visibility area of the 

humanity''. 

To Justice V.R. Krishna Iyer, PIL transforms, closed-door 

legalism "to open door judicialism". He held the PIL as a weapon of the 

people in general, the poor in particular against an arbitrary executive 

and exploitative rich and capitalist classes. 

The problem of the backward classes 1s, 1n its most general 

form, the problem of achieving equality in a world permeated by 

inequality. The significance of the category 'Backward Classes' lies not 

only in its size and content, but also in the uniquely Indian way of 

deficiency its boundaries. 

Judicial pronouncements on the subject reflect the ambiguity 

in~erent in the sitl.Jation. There are judgements which imply that 

there is ought to be, a clean distinction between "caste" and 'class'. 
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(M.R. Balaji Vs. State of Mysore, AIR, 1963, SC 649). There are other 

judgements which maintain that a 'caste is also a class of citizens'. (P. 

Rajendran Vs. State of Madras, AIR, 1968, SC 1012 and A. 

Periakarappan Vs. State of Tamil Nadu, AIR 1973, SC 2310). The 

discrepancy between the two interpretations arises from the fact that 

in the first case, it was a 'sociological' position, while in the second, it 

was formal legal position, whatever may be position, it is admitted 

that the roots of this issue should be traced in the roots of traditional 

Indian social structure. 

This disharmony needs to be examined in the widest historical 

and comparative perspective. It is seen that all modern societies tend 

to make a reconciliation between the ideal of equality with the facts of 

inequality. It refers to what R. Aron once observed, "Modern industrial 

societies are both egalitarian in aspiration and hierarchical in 

organization.' (R. Aron, Progress and Disillusion, Pall Hall Press, 1968, 

pJCV). 

It is context, the importance of social legislation and the views of 

the judiciary appear to be of great significance. In a society, where 

inequality exists, justice is denied to certain sections of the people 

who are backward in many senses. Social legislation seeks to remove 

inequalities and benefit the whole community rather than a few 

individuals. The primary aim of the social legislation are two : (a) to 

provide for the orderly regulation of social relationship and (b) to 

provide for the welfare and security of all individuals in the social 

unit. 

Objective of Proposed Study: 

The proposed study seeks to analyse the role of the Indian 

judiciary, and more particularly that of the Supreme Court in 

protecting the rights and privileges of the citizens in general anq those 

of the backward cla~ses in particular. It may not be out of place here 
' 
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to mention that the makers of the Indian Constitution tried to project 

the Supreme Court and other courts as the 'Catalyst' not only in the 

protection of individual rights but in the transformation of the society 

in general. A kind of expectation was generated where in it was 

believed that the Supreme Court or for that matter, the judiciary in 

general would be able to generate a climate which would be congenial 

for the speedy and much desired social changes. 

Here a reference may be made to the nature of relationship that 

existed between the Executive - Legislature on the one hand and the 

Judiciary on the other. Although the makers tried in an elaborate way 

to define the respective role of those two organs, but in course of time, 

due to different positions, the relationship became one of 

confrontation instead of cooperation. An analysis of the leading 

judgements of the Supreme Court m the cases relating to 

Fundamental Rights will establish the fact that it was maily due to 

attitudinal differences that serious controversies arose which had 

their profound impact on the nature and course of political process in 

India. 

The proposed study seeks to examine all those and other related 

issues with a view to understanding the nature of political dynamics 

and the role of the Supreme Court, its adoptability and responses to 

these changes, within the general backdrop of social changes and 

constitutional requirements. 

Methodology 

The proposed study is essentially historical, comparative and 

analytical in nature. The role of the judiciary in India has been sought 

to be analysed on the basis of the theory and practice of the judicial 

process and for this purpose cross references have been made to the 

established judicial process as available mainly in the U.K. and the 

U.S.A. For better uqderstanding of the role of the Supreme Court in 
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India in relation to the upliftment of the weaker section, its attitude 

towards reservation policy or affirmative action as it is popularly 

known in the west has been analysed. Quite naturally, the recent 

development coercing issues like Public Interest Litigation (P /L) and 

consequent emergence of judicial activism have also been examined in 

light of Supreme Courts pro-active sole in defending the constitution 

and protecting the rights and liberties of the weaker section of the 

society. 

Research Questions 

The proposed study, while situating the Indian Supreme Court 

m the context of social change would seek to answer the following 

basic questions: 

(a) To what extent has the Indian Judiciary in General and the 

Supreme Court in particular been able to live upto the 

expectation of the founding fathers to act an arm for what is 

called "social revolution"? 

(b) What are the reasons for the emergence of conflictual situations 

in the relationship between the executive-legislature on the one 

hand and the judiciary (Supreme Court) in the other? Are these 

conflicts mainly constitutional or something which transcend 

the limits of the constitution. 

(c) Is it correct to say that the practice of the judicial activism has 

provided an opportunity to the Supreme Court, in India to 

become a super chamber? 

(d) How far has the Supreme Court been able to act as what Justice 

Bhagavati once remarked, "as strategic arm of the legal aid 

movement intended to bring justice within reach of poor masses 

who constitute the low visibility of area of humanity?" 



[12] 

(e) What has been the general impact of judicial activism so far as 

the protection of social welfare legislation on the Backward 

Classes is concerned? 

(f) How far has the Supreme Court in India been able to use "Social 

Action Litigation" as used by Prof. Upendra Baxi in place of 

Public Interest Litigation" as a counter majoritarian check on 

democracy for the support of unpopular causes and the 

protection of politically and economically powerless minorities? 

(g) What is the general perception of the political parties and the 

Government about the efficacy and justification of judicial 

activism for the overall protection of the Backward Classes in 

India? 
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CHAPTER- II 

JUDICIARY AND THE FORMAL GOVERNMENTAL STRUCTURE 

INSTITUTIONAL ARRANGEMENT VIS-A-VIS - THE SOCIAL NEEDS. 

A. JUDICIARY IN INDIA 

"The members of the constituent Assembly - 'before framing the 

Judicial provision of the constitution felt that the Judiciary means, 

"extension of the Fundamental which the court could opt to force" the 

Judiciary is seen as an arm of social revolution."l 

In the Colonial days, the Indians were not aware of the 

Judiciary since the entire machinery of the administration were in the 

hand»of the British. After independence, there has been a strong 

debate among the Assembly members, with regard to "framing of the 

Judiciary". The two Controversial issues were (i) the independence of 

the Court and (ii) the judicial review which the members could not 

have accepted. According to the 1935 Act, the powers of the Courts 

were limited with regard to the Constitutional issues. The Constitution 

lays two types of Judiciary- (i) Union Judiciary- Supreme Court and 

(ii) Federal Court (High Courts) in the States. The judges of the 

Supreme Court are to be appointed by the President, with 

consultation with the Chief-Justice of Supreme Court. The judges of 

the High Court are being appointed by governor of the State. The 

Supreme Court has according to the constitution, the original 

jurisdiction under which, it settles the disputes between the Units and 

Union Government. Besides this Court enjoys the appellate 

jurisdiction on any Civil & Criminal cases with Advisory jurisdiction. 

The Parliament may from time to time take the opinion of the 

Judiciary. The Union Government decides the salaries, all awareness, 

and pension. Accordjng to the Nehru Report, the Supreme Court was 

first established aloqg with a Federal Constitution. During the f3ritish 
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Rule there were three High Courts established in Calcutta, Bombay & 
4 

Madras. The Privy Council looked after the matters which were not 

decided by the Federal Court. According to the White paper of 1933, 

the proposal for setting up Federal Court along with the Supreme 

Court, to hear the appeals from the provinces. And the Privy Council 

was to be replaced by the Supreme Court. The Joint Committee 

suggested for a Federal Court which will act as a guardian and 

interpreter of the Constitution and act as a tribunal to settle the 

disputes between the Constitutional Units. According to the Report of 

Sapru Committee of 1945 . . . the appellate jurisdiction of the Federal 

Court are to enlarged. The Court has wider jurisdiction not only in 

protecting the civil Rights & liberties of the people but also enforce the 

rights of the minorities. While framing draft provisions of Supreme 

Court on the basis of Advisory Committee, a serious Controversy arose 

between the members of Constituent Assembly. The five members of 

the Adhoc Committee B.N. Rau, Munshi, Ayyar, B.L. Mitter and S. 

Varadacharis- were in favour of establishing the Federal Court. Ayyar 

& Munshi in a separate memoranda explained the importance of a 

Supreme Court. In his Draft Constitution, Munshi provided an 

authority which will examine the constitutionality of legislation. He 

suggested that the appellate jurisdiction of the Court would extend to 

Civil Cases involving the some of more than Rs. 10,000 j- and any civil 

& criminal cases where there is a miscarriage of justice.2 

Ayyar has a different opinion in Judicial Review "The Judicial 

Review is a necessary part of written Constitution." Hence Judicial 

Review in America is more crucial than the Judicial review in 

England. The Judiciary in England is to abide by the laws of British 

Legal Tradition. Judiciary in England cannot declare an act of 

Parliament as void due to the supremacy of the parliament. From the 

BriFsh Judiciary th~ 'Rule of Law' was one of the aspect which the 

Federal Court can adopt under its provisions. The members of the 
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Union Constitution Committee considered the report of the adhoc 

committee and made recommendations of their own. They have 

submitted a report after a long debate that took place between the 

members of Union Constitution Committee. After the recommendation 

of the other committee, the powers of the Supreme Court has been 

extended. Till 1948, there has been a prolonged debate on )udicial 

provisions of the Constitution. The jurisdiction of the court was 

resisted by the Act of Parliament in certain matters. According to the 

Draft, 'the enforcement of the Fundamental Rights". Right to move to 

the Supreme Court was guaranteed and the court was empowered to 

issue prerogative writs. 3 

There has been different opmwns from Ayyar, Munshi - with 

regard to the appointment of the judges and the judicial review. 

Despite restrictions imposed open the judiciary the judiciary must be 

bastion of rights and justice to the members of the Constitution 

Assembly. Few of the members believe that after 1950, the 

Constitutional amendments have limitised the authority of the Courts 

in the property questions legislation which has extended their power 

to scrutinize Executive Action in Preventive Detention Cases. In 

certain areas, the Legislative branch of the government must be 

supreme. The members of the Assembly keeps the Judiciary out of 

politics. 

The Constitution has grown out of ages. In the Constituent 

Assembly debates, Shri Krishna Chandra Sharma has declared that 

the Nehru Report reflects the Constitution in 1928. Soon after the 

Nehru report, Sapru Committee was formed where various revolutions 

of Congress was laid according to Act of 1935. Various documents 

were available and conclusions are drawn in the Round Table 

Conferences. 4 Most important factors were economic pressures & 

social forces. The political developments and our relations and 

connection and associations with the world outside to give shape to 
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our constitution. No written Constitution in the World can have 

isolated existence. While analysing the Constitution, Marshall in 

1816, provides three department - executive, legislative & the 

judiciary. The function of the legislature is to pass laws subjected to 

maintain the sovereignty of the people. Legislative makes laws in the 

real sense of term because through the long evolution of the judicial 

process we have come to the conclusion that law means the will of the 

people. Then comes the executive. The executive consist of President 

and the Prime Minister to aid and advice the President. In America, 

Judiciary has the Supreme Power and so is the position of the 

Legislature in British Constitution. In America, Congress may pass 

laws but Supreme Court will nullify it. There has been rift between 

Legislature and the Judiciary and also between the President. 

Executive often conflicted with judiciary with regard to the 

impeachment of the judges. The executive is responsible to the 

Legislature through the Prime Minister. Compare to the British and 

American Constitution, Legislature makes the Laws for the expression 

of the will of the People Executive is responsible to the people. We 

have a strong Judiciary consisting of honest, independent and 

efficient judges, than the Supreme Court of U.S.A. who can only 

mollify the will of the people. If the executive or the legislature makes 

some irresponsible action against the Fundamental Rights (Article 19) 

-through the 'reasonable restriction, the Supreme Court can question 

the Legislative the validity of law."S 

In a Memorandum representing the views of the Federal Court 

and of the Chief Justices representing all the provincial high Court of 

the Union of India, the Judges of the Supreme Court and the High 

Court in conference held on 26th, 27th March 1948 said that the 

independence and integrity of the judiciary must be given utmost 

priprity in a democratic system, the system of administrative justice 

estflblished by the British Rule has played an independent rule in 
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protecting the rights of the individuals citizens. The Draft Constitution 

tried to liberalize in some respects the existing safeguards against the 

executive interference and to enlarge the present power.6 

II 

The position of the Supreme Court under the Constitution come 

up for consideration before the Constituent Assembly at a very early 

stage.7 Union Constitution Committee was set up to consider the 

powers and organization of the Supreme Court. This Committee 

Consist of S. Varadachariar, Alladi Krishnaswamy Ayyar, B.L. Mitter, 

K.M. Munshi, B.N. Rao. The committee made the recommendations 

based on the provisions of Act of 1935. A Supreme Court has the 

jurisdiction to decide the constitutional validity of Acts and Laws. 

Supreme Court according to the committee must be best forum for the 

adjudication of all disputes between the Union and a Unit and 

between one Unit and another and proposed that Court should have 

original jurisdiction in such disputes. 

The committee also recommended that the Supreme Court 

should have an appellate jurisdiction in cases arising out of treaties 

especially on the matters of extradition, between the Union and a Unit 

state. It would also be open to the Union Legislature to confer Judicial 

power in respect of any matter within its legislative competence. 

The committee did not consider the proposal of the Advisory 

Committee, on the ground that the Fundamental rights would be 

protected only by the Supreme Court. The citizens can also move to 

the other court, for the protection of the rights. 

With regard to the question of Supreme Court's Jurisdiction, 

there has been a debate between Advisory Committee and the Special 

Committee. The cases involving the Constitutional validity of Laws 

acc;ording to the committee,falls within the jurisdiction of the Supreme 
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in cases involving interpretation of Laws of the Union and the Laws of 

Units others than tP.e State concerned, the final decision should rest 

with the Supreme Court and (ii) it would be open to any Indian state 

to confer by special agreement, additional jurisdiction on the Supreme 

Court. Dealing with the organization of the Supreme Court, the 

Committee suggested that it should have at least two division benches 

- each consisting of five judges. Two methods are adopted for the 

appointment of puisne judge. One method (i) the President in 

consultation with Chief Justice . . . make a nomination and such 

nomination would have to be confirmed by at least seven out of eleven 

persons in panel consisting of Chief Justice of High Court members of 

the Central Legislatures and some of law officers of the Union. 

The second alternative method suggested that the panel should 

put forward three names for every vacancy, leaving the final choice to 

the president in consultation with the Chief Justice. The Panel so far 

been made would be independent and should function for a period of 

ten years. The committee also suggested that the qualification of 

judges be laid according to the judge of the federal court (Provisions of 

Act of 1935), the age limit might continue to be 65. 

In preparing the articles on the Supreme Court the Drafting 

Committee, has phced discussion about the organization of Supreme 

Court. The Draft contain.g21 articles ( 1 03-123) the Supreme Court 

consist of a Chief Justice and such member of other judges not less 

than seven persons as might be fixed by the parliament. The retiring 

age of the judges was fixed at 65 - no judges shall be removed from 

office except by an order of the President passed by afte~ an address 

supported by not less than two third of members present & voting has 

been presented by both Houses of Parliament for such removal on the 

ground of proved mis-behaviour or incapacity. 
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The jurisdiction of the Supreme Court was approved by the 

Assembly. Its original jurisdiction, seeks to resolve the conflict-

a) Between the government of India and one or more states. 

b) Between the government of India and any state of states on one 

side or one or more states on the other. 

c) Between two or more states. 

d) Appellate jurisdiction consist of cases involving a substantial 

question on law as to interpret the constitution the appeals from 

the High Court. The Supreme Court can bear the civil case 

worth Rs.20,000, but this has been subjected to High Court if 

necessary the appeal involving the substantial question of law. 

The civil cases were to be heard in the lower court before it is 

been sent for judgement in the Supreme Court. The Supreme 

Court can also deal with Cases relating to civil and criminal. 8 

The jurisdiction of the Supreme Court must be within the 

confinement within Indian States as preceded by the Draft 

Constitution. 

(a) The High Court 

The High Court as an institution has been functioning in India 

for nearly ninety years and built up a tradition for independence and 

impartiality. Before 194 7, High Courts were established only three 

provinces. Calcutta High Court exercised its jurisdiction over Assam 

and Patna High Court over Orissa. The Union Provinces had two High 

Courts, and High Court at Allahabad and the Chief Court at Lucknow 

both exercising the appellate jurisdiction. After 1948, the situation 

has been changed a separate High Court has been established at 

Assam and Orissa and the Chief Court at Lucknow had been 

amalgamated with High Court at Allahabad. The jurisdiction and 

powers of the High Court rest among the provinces of enactment made 
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by various Legislatures in India. The Judicial independence was 

ensured primarily through the procedure for the appointment of 

judges and fixity of tenure for them. Under the British regime all 

permanent appointments of judges were made by the crown. The 

judges of the High Court· were barristers of England or Irelan~ 

members of Scottish. Faculty of Advocates and one third members of 

Indian Civil Services. After a prolonged decision of Constituent 

Assembly the Draft Constitution prepared by B.N. Rau laid down that 

all appointments of the High Court judges would be made by the 

President of India. The retirement of the judges would be at age of 65. 

With regard to the jurisdiction and power of the High Courts, there 

were some discussions by the members of Draft Committee. The 

original jurisdiction lies to the High Court. The Union and State 

Legislature can enact laws under the jurisdiction of High Court. The 

writ to issue habeas corpus, mandamus, prohibition, qucwvarranto 

and certiorari for any purpose, including direction, orders, writs for 

the enforcement of fundamental rights are exercised by the High 

Court. New Article 230_, gave power to parliament to extend the 

jurisdiction of High Court to a Union Territory and new Article 231 

empowered the parliament to establish a common High Court for two 

or more states Union Territory.9 

(b) The Sub-ordinate Courts:-

Along with the Supreme Court and the High Cour!_, the 

Subordinate Court was also considered to be an important part of the 

Judicial Structure. According to the Joint Committee Report - 'It is 

the subordinate judiciary in India who has come closer to the people. 

And so their independence should be placed beyond the question .... ' 

The district and session judges can exercise the powers of civil and 

criminal jurisdiction, they are to be appointed by the governor of the 

pn?vinces, and the judges of the High Court. The civil judges lies 

below the district apd Session Judges their, rules were provided by 
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the governor of each prov1nces 1n consultation with public service 

commission. Their posting and promotions were in the hand of High 

Court. In this way they were independent form the executive control. 

Their position was different form the District Magistrate and 

Subordinate magistrates were appointed by the Provincial 

Government. Under the provisions of Code of Criminal procedures, 

they cannot consult with judges of the High Court regarding the 

'promotion of the officers or investing criminal matters.' 

The District magistrate is the chief principle district officer, and 

the chief revenue officer of taluk_,exercised the power of a second class 

magistrate. Ambedkar expressed that magistracy was intimately 

connected with general system of Administration. In the earlier stages 

of constitution making, no special attention was paid to the 

subordinate judiciary and neither the Draft Constitution prepared by 

the Constitutional Advisor in 194 7 not that prepared by the Drafting 

Committee in 1948, contained any specific provision on the subject 

previously recruitment and appointment of person in Defence services 

or services in the Union or state in a Civil capacity was regulated by 

the Act of the legislature. According to the Memorandum of Judges of 

the Federal Court and High Court .... 'Subordinate Judiciary .... Have 

to depend on the provincial executive for their appointment, posting 

promotion of the subordinate judge. They are not free from the 

influence of members of the party in power and cannot be expected to 

act impartially independently in the discharge of their duties. 

Therefore the recommendation are made by the Drafting committee, 

so that the district judge can act independently. The two branches of 

justice_,both civil and the criminal are to be under the direct control of 

the High Court. According to the new provisions of the Draft 

Committee, the appointments of the District Judges are to be made by 

the governor, in copsultation with the High Court and the Public 
! 

Service Commission control over district courts and courts 
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subordination theme to including posting, promotions and the grant 

of leave to district judges and all persons belonging to the subordinate 

judicial service was to be vested in the High Court. The committee also 

prepared, Article 39A the state should take steps to secure judiciary 

from executive in the public service in the state which has to be 

included in Directive Principles. The provisions regarding the 

subordinate judiciary came up for discussion on 16th September, 

1949. Dr. B.R. Ambedkar made some changes. 10 The posting and 

promotions of district judges were to be made by the governor of the 

State in consultation of High Court. The High Court were vested with 

full powers of control over the subordinate court, civil as well as 

criminal, and all powers in regard to promotion of all members of 

subordinate judiciary would be confined within the power of High 

Court. 

1. Controversy between Members of Parliament and the Judges: 

During the British rule, the federal Court being the highest 

court of judiciary, the power to interpret the constitution and the 

protection of the civil rights and liberties of the people are been vested 

to federal court. According to the Nehru Report, the Supreme Court 

gained its importance, replacing the Privy Council. The Privy Council, 

had appointed a Judicial Committee, to hear the cases relating to the 

federal and provincial states. The working of Privy Council in England 

is different from the Privy Council of India. It acted as a fountain head 

of Justice. All cases relating to the 'dominions' are been tried in the 

Privy Council. It hears the appeals from the ecclesiastical Courts of 

Britain and Courts of the Channel Island. It is the final court of appeal 1 

for the colonies and Dependencies: no doubt it acted as a advisory 

body of the crown to use the prerogatives regarding appeals from the 

common wealth. But the Privy Council in India, did not gain its 

pos~tion as in Englapd since the ordinary people was not aware of 

)udiciary'. 
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The task of establishing the Supreme Court according to 'Draft 

Provision' was actually appeared in the Advisory Committee's Report, 

where the five member of the advisory Committee B.N. Rau, Munshi, 

Ayyar, B.L. Mitter and S. Varadachariar undertook this task. 11 Ayyar 

and Munshi stressed as the 'Judicial Review' empowering the 

Supreme Court in a separate Memoranda. While drafting the 

Constitution, Munshi felt that the Supreme Court should have the 

authority to examine the Constitutionality of Legislation. The Union 

Constitutional Committee has set up a special committee to 

implement the provisions of Federal Govt. according to 1935 Act. 

There has been a strong debate between the one sector consisting of 

politicians and other sector consisting of lawyers. K.M. Munshi 

stressed on the role of the judiciary in protecting the individual liberty 

and the social control. Since the constitution is the supreme law of 

the land the parliament even though power cannot be the only guiding 

force to ensure justice to the masses. In the words of Munshi. 'The 

Politicians have failed to imagine the necessity of an independent 

judiciary to transform the past into present and the present into 

future, without risking inability'. He further added that judiciary 

would never assert its authority over the parliament and hence there 

is no danger of substituting parliamentary supremacy by the judicial 

Supremacy, While analysing the independence of the judiciary, C.J. 

Kania, stressed 'on the power of interpreting the constitution, since 

the Constitution of India is a written document. The Indian Supreme 

Court draws its inspiration from the American Model. Thus the 

Judicial Provision being framed to protect the Fundamental rights and 

act as a 'guardian of the constitution'. The members of the 

Constitution Assembly considered judiciary as a 'baston' of rights and 

justice. The Parliament has empowered the Supreme Court ' on the 

right of the individuals and its jurisdiction on the criminal appeals.' 

The original jurisdic~ion in the federal matters have been somehow 
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made the Supreme Court - the 'Supreme guarantor of the 'Rights'. 

Some of the Liberals like Ayyar and B.N. Rao have opined that the 

Power of the Courts should be curbed to some extent in the sense, 

that 'The judiciary should be kept out of politics, for the maintenance 

of the judicial independence, for safeguarding the individual liberty .... 

The judiciary should work under the constitutional restraints. The 

courts are not at liberty to declare an act as void if it goes against the 

constitution. The doctrine of jurisprudence should not be raised to a 

level of a degree where the judiciary would act as a kind of super 

legislature as the Supreme Court of USA." 

2. Organisation, Structure of the Supreme Court: 

The judicial system is an indespensible part of liberal 

Democratic Country. In every political system, judicially is based on 

legalism. The structure of the courts and selection of the personnel, 

the functions of the Courts, pressure of the external on the political 

institutions varies from one political system to another depending on 

the political process. But in a liberal democratic country the attitude 

of the court is somehow different from the other political process. In 

the liberal democratic system, courts act impartially, consistency, 

open and stability.12 They follow the legal procedures. But is the 

Communist system such characteristics are absent since the 'Courts 

have temporary note before the withering away of the state.' The 

courts could not check the executive. The 'Rule of law' is essentially a 

product of British and American Liberal Democratic system which is 

also been adapted in Indian judiciary. The Indian Judiciary has 

adapted Parliamentary Sovereignty of Britain and Judicial Supremacy 

of USA. In USA there has been separate judiciary for the Nation and 

Federate State. But there is integrated single, undivided centralized 

system of judiciary in India. Although in a federal state dual polity 

exi~t but federal judiciary does not exist always." B.R. Ambedkar while 

drqfting the constitution gave emphasis on a federal government 
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without altering the judiciary. Supreme Court is the highest Court of 

Union Judiciary. 

Article 124 and 147 of the Constitution provide that there shall 

be a Supreme Court of India consisting of one Chief Justice and not 

more than seven other judges until the parliament increases the 

number of judges. In 1986 the number of judges has been increased 

to 26. According to the Supreme Court Act of 1956, the number of 

ordinary judges was 10. Later in 1977 the number was increased to 

17. 

Appointment or the Judges: 

According to Article 127(l) of the Constitution, provides the 

adhoc judges can also be appointed as the judge of the constitution. 

The judges of the Supreme Court are appointed by the president of 

India in consultation with Chief Justice and other judges of the High 

Court if necessary. The Principle of seniority is always maintained 

while appointing the Chief Justice and the other judges of the 

Supreme Court. But this principle was elevated and first practiced ... 

when Chief Justice S.M. Shingvi have retired in 1973. J .M. Shelwat, 

K.S. Hedge Judge A.N. Grover were the senior judges to be appointed 

as the Chief Justice of Supreme Court. 13 But the decision was 

superseded and Ajit Ray was appointed as the Chief Justice of 

Supreme Court. There was wide protest by All India Bar Association, 

State Bar Association by opposition leaders of the country other 

prominent persons. 

Qualification or the Judges: 

According to Article 124(3) of the Constitution provides the 

qualification required for the appointment of the judges of the 

Supreme Court (i) The person must be the citizen of India, (ii) He must 

be an distinguishec\ jurist, of one or more High Court for five 

successive years or (tii) been an advocate of a High Court for at least 
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ten successive years (iv) in the eyes of the President he could be an 

eminent jurist. 

Salary of Allowances of the Judges: 

Article 125(2) of the Constitution provides the privileges, salaries 

and allowances of the Supreme Court. According to 54 the Amendment 

Act of 1986, the Salary of the Chief Justice has been raised from five 

thousand to ten thousand and the salaries of the other judges have 

been raised from Rs.4000 to Rs. 9000. The salaries of Judges are 

drawn from the consolidated fund of India. The other privileges are 

'providing residence free of rent'. The provision of pension is entitled 

after retirement. 

Tenure of the Judges: 

According to Article 124, every judge of the Supreme Court 

held's office till the age of 65. According to the provision of the 

Constitution.,the judge can be removed by an order of the president on 

the basis of an address passed in both the Houses of the Parliament 

and supported by the majority of not less than two-third members 

present and voting and absolute majority of total members of each 

House. The constitution guarantees to the judges 'security of services 

and emoluments with the intention of keeping them beyond the 

influence of executive and legislature. 

3. Jurisdiction of Supreme Court (Article 129): -

i) Supreme Court as a Court of Records:-

The Supreme Court shall be a Court of Record and shall have powers 

of such court including the powers to punish for contempt of itself. 

The judicial proceedings which are recorded for memory are been 

challenged or been questioned when presented before any Court can 

be kept as a purpose of evidence. 
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Article (131) provides the Original Jurisdiction: (a) The Supreme 

Court hears the disputes between the government of India and one or 

more states. 

The Supreme Court can issue different writs for the enforcement 

of the fundamental Rights. The writs are the mandamus, between 

habeas corpus, quowarranto, writ prohibition and certiorari. In 

Ramesh Thapar Vs State of Madras case. The Supreme Court held 

that Article 32 of the Constitution merely confer the powers on the 

Supreme Court just as in Article 226, the High Court issues writs for 

the enforcement of the Fundamental rights. 

The Supreme Court can decide any dispute relating to the 

election of the President, Vice-President, according to Article 71 (i). 

'Changes made by 42nd Amendment to the Constitution.' 

Appellate Jurisdiction of the Supreme Court (Article 133): 

Appeals can be classified under three types. (a) Appeals from 

the High Court relating to civil matters, (b) Appeals with regard to the 

criminal matters, (c) Appeals relating to 'interpretation of the 

Constitution, (d) Appeals relating to the 'Special Leave.' Article 132 

provides that Supreme Court can hear the appeals from the High 

Court whether is civil, criminal proceedings. Article 136(1) of the 

constitution, the provides that the Supreme Court may grant the 

special leave of Martial Court. If the cases involving the substantial 

question of law bearing the general importance, the Supreme Court 

can hear such appeals, from the High Court according to Article 

133(1) of the Constitution. Before the 30th Amendment Act being 

passed in 1972 the civil cases, involving the value of not less than 

Rupees Twenty Thousand is deemed fit to be decided by the Supreme 

Court. 
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Appeals relating to the Criminal Matters: (Article 134) 

Article 134( 1) laws down that an appeal shall lie to the Supreme 

Court from any judgement final order or sentence in a criminal 

proceeding of a High Court in the territory of India if the High Court 

has (a) an appeal reversed an order of acquittal of an accused person 

and sentenced him to death or (b) has with drawn for trial before itself 

from any court subordinate to its authority and has in such trial 

convicted the accused person an sentenced him to death, (c) that the 

case is a fit one for appeal to the Supreme Court. Provided that an 

appeal under Sub-Clause (c) shall lie subject to such provision as may 

be made in that behalf under Clauses ( 1) of the Article 145 and to 

such conditions as the High Court may establish or require. Under 

Article 136, the Supreme Court may grant leave to appeal against any 

judgements, decree etc. passed by any Court or tribunal other than 

any courts or tribunals constituted under the land, relating the Armed 

Forces. Article 136 has enlarged the appellate jurisdiction of the 

Supreme Court. 

· The Parliament may also confer power to the Supreme Court to 

entertain and hear the appeals from any judgement the final order of 

sentence in ordinary proceedings of a High Court in the territory of 

India subjected to such conditions and limitations as specified in 

law. 14 

iii) Advisory Jurisdiction of the Supreme Court Article 143 of the 

Constitution_,provides the advisory jurisdiction of the Supreme Court. 

Under this article, the President may approach to the Supreme Court, 

on any matters relating to 'question of law' or of public importance, 

which may likely to arise or has arisen. Besides, this the president 

can refer any dispute of advice of an kind to the Supreme Court. 
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iv) Jurisdiction to issue Directions, Orders and Writs: 

In order to enforce the fundamental Rights of the citizen, the 

Supreme Court issue the writs or directions in the form of Habeaus 

corpus, Mandamus, prohibition, Quowarranto and Certiorari (Article 

32). At the time of emergency the writs are suspended. According to 

44th Amendment Act 1978, Article 21 and the Fundamental Rights 

under Article 21 and 22 of the Constitution cannot be suspended. 

Enforcement of Decrees and Orders: 

Article 141 provides that all Courts are to obey the Supreme 

Court. The Supreme Court can pass decrees or Issues orders if 

necessary or to meet the ends of justice with regard to the cases 

pending before it. Article 143 states that it is imperative for all 

authorities, civil and judicial to assist and aid the court in executing 

such order. Thus, an order or a decree is to be enforceable throughout 

the country. 

4. Comparison between role of Supreme Court of USA with 

Supreme Court of India: 

As compared to the Supreme Court of USA, the Supreme Court 

of India is considered to be the most powerful court of the world, 

having largest jurisdiction. In Britain the Courts do not have the 

power to interpret. 15 Unlike the US Supreme Court or the House of 

Lords in England or the highest courts in Canada or Australia, the SC 

of India can review even a Constitutional Amendment and strike it 

down if it undermines the constitution but the Supreme Court of India 

has the power to interpret the Constitution in which basic structure of 

the constitution is considered to be final. The Constitution of USA 

does not specifically confer upon the Supreme Court the right of 

interpreting the Constitution since the judgement on the validity of 

the Constitution is based on State Act or the Federal Act. The 

American Supreme Court has the appellate jurisdiction which is 
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confined to the cases arising out of the federal relationship or those 

relating to the constitutions validity of law and treaties. But our 

Supreme Court is only a federal court and a guardian of the 

Constitution but also the highest court of appeal in the land relating 

to the interpretation of the constitution. The Supreme Court of India 

can entertain appeals in the constitution, civil and the criminal 

matters. Appeals are limited to the constitutional cases in which the 

highest court of state has given the decision against the validity of the 

statutes or treaty in violation of American Constitution, laws and 

treaties. Both the Supreme Court of USA and India possessthe power 

of judicial review. They can declare 'unconstitutional or utravires the 

laws passed by the state legislations. However the scope of judicial 

review in India is limited as the constitution of India has divided the 

legislative power between the union and the states in an elaborating 

manner. The Supreme Court of India can declare any law as ultra 

vires which is not written) the legislative competence of Parliament or a 

State Legislative. In the United States_, in addition to his Power the 

Supreme Court can declare a law unconstitutional on the ground that 

it does not satisfy the requirements of the due process of law'. In India 

Constitution, the wordtprocedure' established by law is used. The 'due 

process of law' means 'standards of natural justice', inherient 

goodness or badness. 16 If the law is violable Supreme Court can 

declare unconstitutional. The American Supreme Court is the arbiter 

of Social Policy in United States. It acts a super legislative. The Chief 

Justice Hughes has remarked, (<W'e are under a Constitution the 

Constitution is what the judges say it is". But the Supreme Court of 

India has no such power since the <tconstitution is considered to be 

Supreme Law of the land. On the other hand the Supreme Court of 

India has ordinary jurisdiction arising opinion in many cases which is 

ref~rred to by the President but the Supreme Court of America does 
. ~ 

not advise the President or the Senate. With regard to the Original 
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jurisdiction the Supreme Court of India enjoys more powers than the 

Supreme Court of USA. In addition to the settlement of disputes 

among the units of federation in the United States. The American 

Supreme Court can try the Cases relating to the ambassadors, 

Consuls, ministers, naval forces and maritime matters. 

5. Conftict between Parliament and the Judiciary in certain 

aspects: 

Regarding 'Property Rights Jurisprudence': 

Parliament and the Supreme Court confronted on their 

interpretations of the provisions with the right to property. Though the 

Constituent Assembly had taken utmost care to avoid any judicial 

interference in the Economic reforms programmes, the Congress Party 

could not resist the Court in 'declaring a law with regard to property 

Rights.17 In Kameshwar Singh Vs State of Bihar case the High Court 

of Patna with held, the objection, that the rate of compensation should 

be according to the value of land. According to the land reform 

legislation, the rate of compensation varies and such the violation of 

right of property was challenged on the ground of right of equality (as 

in Article 74). In fact, the High Court gave verdict in favour of the 

landlords whose compensation of the land was given at the low cost 

than the market value. 

According to the First Amendment of the Constitution in 1951, 

Parliament through the amendment procedure (Article 368) inserted 

Articles-31A and Article 31-B to include the judicial review of the 

Supreme Court - on the legislative matters. The right to property as 

contained in 31-A is being abolished on the ground that it violates the 

Fundamental Rights under Article 14. 

Article 31-B has conferred 'a law in the Ninth Schedule' which 

would not pose a challenge to any of the Fundamental Rights as 

gy.aranteed in Part III of the Constitution. Secondly the Supreme 
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Court In State of West Bengal Vs Bella Banerjee's case, held that the 

compensation payable' against the acquisition of the property must 

be equivalent to the market value of the property. But in Subodh 

Gopal Vs State of West Bengal case, the Supreme Court held that the 

compensation was payable even. when the property does not ves'tlllto 

the state. According to Forth Amendment Act of 1954, 'the 

determination of the compensation remain outside the purview of the 

Court,~~ whether in the law provides for the transfer of the ownership of 

the right to possession of any property to the state or a corporation 

owned, it shall not be deemed to provide for compulsory acquisition or 

requisitioning of property notwithstanding that it deprives any person 

of his property. 

In K.K. Kochuni Vs Madras and Keral case..:rthe Supreme Court 

held that any law causing deprivation of property must be tested 

under clause (5) of article 193 if only reasonable restrictions to be 

imposed on the right to hold, possess and disposes of the property. 18 

A law causing deprivation of property could not be challenged under 

Article 19. The decision taken in Subodh .Go pal did not survive after 

the Fourth Amendment. In Vajravelu Majumder Vs Sp. Deputy 

Commissioner, the Supreme Court held that 'adequacy of 

compensation' was not justifiable according to the Fourth 

Amendment. In the words, Compensation 'was not equal to value of 

the property gained~ The judicial decision was forbaded due to the 

constitutional provisions. 

The Twenty Fifth Amendment Act of 1971 deleted the word 

compensation and the word 'Amount which meant the fair return of 

the value of the property acquired by the State. 'Certain types of land 

tenures were included in Estates, which is protected under Article 31llt) 

• and same Constitutional enactments been made under Nineth 

Sclledule which canpot be challenged on the ground of violation of 

Fundamental Rights which can under Article 31-B. Thus ParliFt.ment 
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through its power of Constitutional Amendment has limitised the 

judicial review of the Court. Justice K. Subha Rao said that both the 

legislators and the judges have given different opinions on the right to 

property. Both wanted to protect right to property but the legislature 

sacrificed .... since they do not want to 'disobey the rule of law." 

Conmct regarding Economic Regulation: 

Article 19(l), (g) of the Constitution provides the citize~the right 

to carry on any trade, business and profession but this right is been 

subjected under certain 'law' which would serve the interest of the 

public. 

In Ram Krishna Dalmia Vs Justice Tendulkar19 the Court 

argued that if any statute or law resist the right to freedom of trade or 

business and if such law is against the interest of general public, than 

the Court may take legislative judgement regarding the necessity and 

desirability of such restriction,if the state feel for the welfare of the 

people. In Saghir Ahmed Vs U.P.2o the Court held that unreasonable 

restriction on the freedom to carry on trade and business should be 

abolished. If it serves the need of the people, Clause (6) of the 

constitution was awarded in order to provide 'a law which would 

nationalise the monopoly trade! In Akadari Vs Orissa case, the Court 

also held that state can have monopoly on any trade but a reasonable 

restriction imposed so that it does not harm the interest of the general 

public in carrying out the trade and business. Thus_, the judiciary has 

to work on certain restrains with··. regard to the economic affairs. 

Power of Constitutional Amendments: 

Article 368 of the Constitution provides the 'Amendment of the 

Constitution'. The Constitution can be amended by Parliament of bill 

for such amendment is passed in each of the two houses
1

with the 

support of two-thirq of its members present and voting and absolute 

majority of the total membership of that home. Since the constitution 
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posses federal structure, it can be only be amended by it or can be 

amended only when an amendment bill being passed by both houses 

of the Parliament and is rectified by at least half of the legislatures of 

the states. The makers of the constitution provided a flexible process 

of constitutional amendment.21 

AMENDMENT OF THE CONSTITUTION 

Power of Parliament to amend the Constitution and the 

procedure there of notwithstanding any thing in this Constitution, 

Parliament may in exercise of its constituent power amend by way of 

addition, variation or repeal away provision of this constitution in 

accordance with procedure laid down in the Article (368). An 

amendment of the constitution may be initiated only by the 

introduction of a Bill, for the purpose in either House of Parliament 

and when the Bill is passed in each house by a majority of the total 

membership of that House and by majority of not less than two third 

of the members of House present and voting. It shall be presented to 

the President, who shall give the assent of the Bill and thereupon 

constitution shall stand amended in accordance with the terms of the 

Bill. In USA, amendment of the Constitution may be proposed by the 

Congress, with the approval of two third majority of both the Houses 

or a Convention summoned on an application from 2/3rd of the 

members of both houses. The proposed amendments must 

subsequently be notified by at least three-fourths of the total number 

of States legislatures or by conventions in the fourths of the total 

number of states. In Switzerland, no alteration of the constitution can 

be affected without resorting to a referendum. In Australia, the 

Constitution can be altered only by an Act passed by an absolute 

majority in both Houses or in case on House refuses to pass it, by an 

Act passed by an absolute majority in either House for the second 

time, after an i.nte~al of three months. But in either case, the Act 
' 

must be subjected to a referendum in each state. If in a majority of 
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the State, majority of the voters approve the amendment and it shall 

be presented to the Governor General for the Royal assent. 

Amendment of the Fundamental Rights: 

The question whether an amendment of fundamental rights 

guaranteed by Part III of the Constitution is permissible under the 

procedure prescribed by Article 368 came before the Supreme Court 

as early as in 1951 in Shankari Prasad Vs Union of India [AIR 1951 

SC-458, 1952 SCR-89)22. In that case the court held that the power to 

amend the constitution including the fundamental rights was 

contained in Article 368 and that the word law in Article 13(2) did not 

include an amendment of the constitution which was made in exercise 

of constituent and not legislative power. Shakari Prasad case 

concerned the validity of the constitution (First Amendment Act 1951). 

After the Court's decision several amendments was made in the 

constitution of which Fourth and Seventh Amendments related to Part 

III of the constitution. The seventeenth Amendment which added 

several legislations to the Ninth Schedule making them immune from 

attack on the ground of violation of fundamental rights were 

challenged in Sajjan Singh Vs State of Rajasthan [AIR-1965, SC 845]. 

Though three out of five judges C.J. Gajendragadkar Wantoo & Dayal 

J in that can has fully approved Sankari Prasad Case, two of them 

Justice Hidayatullah and J .J. Madholkar in the separate judgements, 

said that whether fundamental rights had created no limitation on the 

power of amendment. 

In Golak Nath Vs State of Punjab the Supreme Court by a 

majority of 6 to 5 judges dissented the view that in the earlier case, 

the fundamental rights were kept the amendment process the 9th 

Schedule has been challenged since 17th Amendment was included, 

the first and fourth Amendment abridged the Fundamental Right 

heqce it is unconstitutional. In the Sankari Prasad case and pajjan 



[36] 

Singh case conceded the power of amendment oves Part III of the 

Constitution since Article 13(2) and Article 368 was not considered as 

good law. The judgement so far given has been preceded due to 

following reasons:-

a) The constitution incorporates an implied limitation that the 

Fundamental Right are out of reach of the parliament.23 The 

laws which are infringing the fundamental rights are considered 

as void. The constitution has presented the fundamental rights. 

Article 13 merely in corporate the reservation. Whatever Part III 

of the constitution declares protected within the ambit of the 

freedom. 

b) Article 368 does not contain the power to amend, but merely 

provides the procedure for amending the constitution. The 

power to amend the constitution is a legislative progress and is 

included in the plenary legislative power of parliament. 

c) The power to amend the constitution should be formed in the 

plenary legislative power of parliament as is clear from Article 

245, 246 and 248 and Entry 97 of List 1 of the Seventh 

Schedule, the residuary power of the legislation is vested in 

parliament. The residuary power of parliament certainly takes in 

the power to amend the constitution. Article 4 and 169 and Para 

7 of the Fifth Schedule and Para 21 of the Sixth Schedule have 

expressly conferred such power. There is therefore, no inherient 

inconsistency between the legislative power and the amending 

process. Whether in the field of constitutional law or statutory 

Law amendment can be brought about only by law. 

d) Amendments to the constitution under Article 368 are made by 

the parliament, by following the legislative process or by making 

other laws. 1ihe word 'law' in Article 13(2) includes the 

constitutional amendments 'Golak Nath Vs State of Punjab, AIR 
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1967 SC 1943' Case and therefore the fundamental rights are 

outside the powers of amendment given to parliament under 

Article 368, if such an amendment seeks to abridge or take 

away any of the fundamental rights. The effect of Golak Nath 

Case added Clause (4) to Article 13 which provides that nothing 

in Article 13 shall apply to any amendment of the constitution 

made under Article 368. According to Article 368, Parliament 

may in the exercise of constituent power amend by way of (a) 

addition (b) variation or repeal any provision of the constitution 

in accordance with the procedure laid down in the article.24 

Parliament is empowered to awed any provision of the 

constitution including the Fundamental Right. 

India since its independenc7has undergone a turmoil situation 

when the framers of the constitution felt that along with the liberation 

of the country, social revolution would be the much needed task of the 

nation. So they were inclined to frame the constitution, which would 

be considered as the supreme law of the land. The basic philosophy of 

the constitution has been reflected in the preamble through which the 

ultimate goal of the social revolution can be achieved. Barring all 

restrictions the makers of the constitution had borrowed some of the 

principles like parliamentary system of government and the 

fundamental rights from the British Model and the federal character, 

like decentralisation of power and supremacy of the judiciary from the 

American Constitution. Yet the constitution makers feel that the 

Constitution of India has certain peculiarities of its own. 

The members of the constituent Assembly needed for the 

supremacy of the Parliament. Sovereign will of the Parliament has 

become much debated issue between the executive and the judiciary. 

The Parliament was never been given such supremacy by the framers 

of the Constituent Assembly. Instead the constitution was destined to 

be !=>Upreme. Here lies the difference between the British Constitution 
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and ours. Nevertheless the Indian Constitution, being written, 

possessing quasi federal character of its own. The importance of the 

Supreme Court Oudiciary) first found its expression in Nehru Report 

when there was a long debate, going on in the Constituent Assembly, 

K.M. Munshi supported with a view that judiciary would never assert 

its authority over the parliament, house, there would be no danger of 

substitution of Parliamentary supremacy by the judicial supremacy. 

Some judges were of the view that judiciary should be considered as 

"an arm of Social Revolution" and "Extension of Rights". But justice 

P.B. Mukherjee felt, that the judiciary prevents the disruptive forces, 

both stationary and behaviouralistic in state and society and thus 

help in continuity of life, habit, and structure. Of the three organs of 

the government the legislature, executive and judiciary, the executive 

is more diehard, judiciary is the most conservative and the legislature 

is the most precipitous. The judiciary is an indispendsble postulate for 

a legally ordered society. Inspite of this, the judiciary has been 

subjected to number of criticism. Nevertheless the judicial review as 

an instrument of judicial policy making was prevented by the 

members of the Constituent Assembly. It was considered at an 

explicitly part of the judicial process. Judiciary has to work under 

many restraints. Lets have a look on some of the leading cases of A.K. 

Gopalan Vs State of Madras.2s Golaknath Vs State of Punjab,26 R.C. 

Cooper Vs Union of India27 and Keshavananda Bharati Vs State of 

Kerala28 where the doctrine of Judicial Review has been looked from 

different angles. 

The judicial interpretation of Article 21 was first illustrated in 

the famous Gopalan Vs State of Madras Case. In this case, the 

Fundamental Right to Freedom and Personal Liberty should be 

protected by the Court. The two different opinions were passed by the 

ma~ority judges - Article 21 considered as procedural rights while Art 
l 

19( 1) guaranteed as substantial rights. Article 19 provides th;:tt the 
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citizen shall have the various rights which can be curtailed by the sate 

- by imposing law of restriction or reasonable while Article 21 and 22 

considers the positive liberty of the individual which may have the 

interest of the society. Article 19(l)D prevent the Art.21 the freedom of 

movement by imposing the reasonableness of law of preventive 

detention. The court decided that in respect of fundamental rights of 

life and personal liberty no person in India has any remedy against 

legislative action. Legislature is competent to pass laws and no other 

constitutional provision stand in the way J it can enact any law 

authorizing the deprivation of personal liberty. The object of Art.21 is 

to put a restraint upon the Executive. So that it may not proceed 

against life, liberty of the individuals saved under the authority of law. 

Critics of Gopalan Decision: 

The court has deliberately used the "procedure established by 

law" instead of "due process of law" of American Supreme Court. The 

Court rendered as powerless to interference with a law - depriving 

citizen's right to personal liberty. Similar decisions were taken also in 

cases namely state of Bombay Vs Ahmaram Sridhar,29 Baid; Ram 

Singh Vs State of Delhi3o, Makhan Singh Vs State of Punjab31. In the 

K.K. Kochuni Case Vs State of Madras32 Justice Subha Rao, opposed 

the decision taken in the Gopalan Case. 

Golaknath Case Vs State of Punjab: 

In 1967, the Supreme Court worked in faith for the logical and 

legal positivism in I.C. Golaknath Vs State of Punjab. So for as the 

Right to Property was concerned it was considered that the 

Constitution (First Amendment Act, 1951, 4th Amendment Act 1955, 

17th Amendment Act 1964, Abridged the scope of Fundamental right 

and hence invalid. Filling the writ petition under Article 32, the 

petitioners contended that "Surplus lands is a non amendable 

character of Fundamental Rights and hence the amendments so for 
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been made has infringed the fundamental right of the petitioner. 

Article 368 only lays down the procedure of amendment but the power 

to amend is the legislative power conferred on parliament under 

Article 245, 246 and 248 of the constitution. The law under Article 

13(2) of the constitution does not exclude amendment and have an 

amendment that infringes the Fundamental Right should be declared 

as wide. The 17th Amendment (1964) Act which amended article 31-A 

which include 9th schedule of the constitution was challenged by the 

petitioners. On the ground "State of Punjab and Mysore Vs Punjab 

Security of Land Tenure Act and Mysore Land Reform Act". 

Contents of gth Schedule: 

In the present Parliament's tendency to put controversial law in 

the 9th schedule of the constitution and thus outside the judicial 

review has been a bone of contention between Legislature and the 

judiciary. Now the Supreme Court has reduced the scope of its 

misuse. On January 11, 2007, the unanimous milestone verdict by the 

nine judges constitutional bench led by Chief Justice Y.K. Sabharwal 

asserted that the Court'role as the final arbiter at the expense of the 

notions of Parliamentary Supremacy, expanding the functions of 

judicial review. This landmark judgement of the apex court has clearly 

reinforced the predominance of the constitution by making it clear 

that the law in the ninth schedule of the constitution do not enjoy 

absolute immunity from judicial review. This landmark judgement of 

the apex court was envisaged by the legislature, rather provisions of 

any Act put in the 9th Schedule after April 24, 1973 (when the basic 

structure was propounded in the Keshavananda) case by the 

constitutional amendment would open to challenge on the ground that 

it destroys and damage the 'basic structure' doctrine of the 

constitution by eroding the fundamental rights that pertains the basic 

str:ucture. 
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It, virtually earned out the 'fundamental' of fundamental rights 

that form the basic structure of the constitution and hence declare 

inviolable. The court took the extended interpretations of the 

fundamental rights as our integral parts of the constitution by saying 

that right to equality (Act. 14,15,16) right to freedom of speech and 

expression (Act 19) and right to life (Act 21) with all their extended 

interpretation from the case of the constitution, could be no means be 

violated by parliament's amending power. The nineth schedule was 

drafted by Nehru Govt. in 1951. It is a constitutional provisions 

granting parliament the power, to insulate any law from judicial 

review. This schedule was not envisaged by our founding fathers of 

the constitution at all. In fact it owes its birth to ideological battles in 

nascent republic between progressive executive and the legislature on 

the one hand and the judiciary on the other. The Amendment enacted 

in 1951 introduced the 9th Schedule through article 31(51). According 

to the provisions none of the laws specified in the schedule shall be 

declared to be void or even to become void on the ground that it was · 

inconsistent. With only of the fundamental right, notwithstanding any 

judgement, decree or order of any court or tribunal to the contrary. 

The justification offered by the Nehru Govt. in 1951 was that the court 

should not be allowed to get in the way of socialist pattern such as 

land reforms. According to all, the 13 laws that were put in the 

schedule in the first instance that were put in the year 1951, 

pertained to land reforms in the various status. Thereafter all the 

successive government have conferred with 9th schedule to the 

protector on variety of law chosen on consideration of political 

expediency. 
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Present State of the Doctrine of the Basic Structure: 

Keshavananda Vs State of Kerala 

The situation got changed with the passage of time on 24th April 

1973, when supreme court delivered its landmark judgement in the 

famous Keshavananda Vs State of Kerala where by introducing the 

doctrine of basic features. The apex court for the first time exercised 

the power of judicial review. Thereafter 24 April 1973 has been 

considered as the dividing point for validating or invalidating any Act 

pointed in the Ninth Schedule. The Act added to the 9th Schedule have 

got protected by Article 31 (B) from judicial review on the other hand, 

the amendment of 9th Schedule were left open to challenge in the 

courts as the doctrine of basic structure. The Article 31 (B) was also 

added to the Constitution by Sec.(S) of the constitution. The Article 

extends to Jammu & Kashmir also. The Amendment is retrospective 

and validates the Act included in the 9th Schedule. Since Act 31 (B) 

states that the effect of the inclusion of any but ~ the 9th Schedule~ · 

~L: ... ~. such Act shall be deemed never to have become void on the 

ground of contravention of the fundamental right, the result of 

inclusion of an Act which has already been declared void on this 

ground by the court ceases to have effect and included Act,get validity 

with retrospective operate from the date of its enactment. Therefore all 

laws have been added to 9th Schedule got protected by Article 31 (B). 

Jn the Golaknath caseJit has been emphatically pointed out that 

parliament will have no power to amend only provisions of Part III of 

the constitution so as to take away on abridge the fundamental rights 

enshrined in. In the state of Madras Vs Champakam Dorairajan "The 

court delivered the same judgement_, the chapter of Fundamental 

Rights should be sacrosanct and can not be abridged by any 

Executive or Legislative order. But decision taken by Court was 

slightly different from the earlier two cases. In Shankari Prasad Vs 
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Union of India the question was raised whether the Amendment Act 

passed in 1951 - which inserted Article 31 (A) and 31 (B) in the 

constitution of India served to be void or constitutional. The 

petitioners felt they the First Amendment Act has prevented the 

provisions laid in Article 13(2) of the constitution. This created serious 

issue between the Parliament and the Court. The phrase "state" 

includes parliament and 'law' also includes the amendment made by 

the parliament. The court clearly demarcated an ordinary law and the 

constitutional law. So that Article 13(2) does not effect the 

amendments made under Article 368. 

In Sa,Uan Singh Vs State of Rajasthan (1965) 

Despite the amendment Act (4th) 1955 being passed, giving 

some legislative measures to the different states with regard to the 

Land Reforms. They were been challenged in the courts. In lieu of this 

parliament was forced to enact the constitution ( 17 Amendment Act) 

according to which the Acts previously made would be safeguarded. 

Article 31(A) was amended justice Hidayatullah, pointed out that the 

"definition of 'law' in article 13(2) does not seek to exclude, 

constitutional amendments" and there is a clear provisions for 

amendments. Sajjan Singh case shows that judicial discretion of the 

Court. Chief Justice Gajendragadhar held on behalf of the majority of 

three judges including himself that a constitutional amendment was 

not covered by the prohibition of article 13(2) while justice 

Hidayatullah j- expressed the serious reservation about that 

interpretation .. He also pointed out the fundamental rights were to be 

fundamental_, so the power of constitutional amendment may come 

under judicial scrutiny. 

Keshavananda Case: 

It was 24th Amendment Bill in 1971 which sought to empower 

par~iament~to amend any part of the constitution so as to include the 
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provisions of Part III within the scope of amending power. In fact the 

Bill intended to overcome the results of the judgement of Supreme 

Court in the "Golaknath Case". The bill further sought to amend 

Article 368 and Article 13. "Can a sovereign body created by a written 

constitution be supreme in every sphere or be subjected to implied 

limitations? This was essentially what Keshavananda Case was about. 

It was ethical, problem raised before the court by the parliament. 

There was an assumption that there is no distribution between a 

constituent power and legislative power. (a) If there is no distinction 

between a legislative and a constituent power then an "amendment" to 

the constitution passed under the plenary powers will be just like any 

enactments passed through a different procedures. (b) In the context 

of Indian Constitution, the amendment would be invalid if it violated, 

one of the Fundamental rights guaranteed in Part III of the 

constitution, since it would a 'law' within Article 13(2) of that part. In 

should be noted that both these arguments were accepted in 

Golaknath but in Keshavananda, the judges merely overruled that 

part of Golaknath accepting the second argument (a) without properly 

considering the broad implications of the first amendment and 

another argument can be that power of amendment 1ou from being a 

constituent power is in fact a delegated power, derived from the 

people, or from the constituent Assembly which drafted the 

constitution. 

C.J. Sikri - spoke for certain reservation. In this opinion, the 

substance of right to property under article 31 consist of 3 things - ( 1) 

The property shall be acquired by or under a valid law, (2) It shall be 

acquired for a public purpose, (3) The person whose property has been 

acquired shall be given an amount in lives there of which is not 

arbitrary, illusory to the judicial conscience. The second part of Article 

31 (C) was declared as invalid by Seven Judges. Justice KhaYin~argued 

the power of the state to amend the constitution would create a 'seed 
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of national disintegration. While Hedge and J .J. Mukherjee, thought 

that power conferred under Article 31 (C) was an arbitrary power and 

so it can take a very area of human activities. 

Abortive attempt to review Keshavananda 

In 1975, the Supreme Court had the opportunity to interpret in 

Indira Gandhi Vs Raj Naran Case. After the reaffirmation and the 

extension of the doctrine of basic features of basic structure the court 

once again tried the "effective Keshavananda Case" decision in Mrs. 

Gandhi Vs Raj Nairan Case. While delivering judgements in 

Keshavananda case, most of the judges regarded as "basic structure" 

of the constitution can be amended by the parliament. The basic 

structure include the supremacy of the constitution, democratic 

republican form of government, separation of powers among the 

legislature, executive and the judiciary, the federal character of the 

constituted, rule of law, judicial review, federalism, dignity of the 

individual, the concept of social justice. 

Effective access to justice (Present Context): 

For the first time Article 15, 16 of the constitution, on 

reservation, m educational institution and government jobs 

respectively are held to be the part of basic structure of the 

constitution by its recent judgement dated lith January, 2007. This 

judgement emphasized forcefully the value of fundamental right and 

the court's readiness to protect them and in any sense will be 

determined by constitutional device of the parliament. 
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B. JUDICIARY IN U.K. 

1. The position of judiciary in relation to executive and 

legislative 

Under the English Constitution, Parliament is supreme and can 

do everything that is not naturally impossible. "The courts in England 

cannot nullify any Act of Parliament on any ground whatsoever. In 

Britain, partly because of the lack of the written constitution and 

partly because of doctrine of parliamentary sovereignty, the role of the 

court is limited, the English judiciary does not possess the power of 

judicial review, and hence, the court can interpret Acts of the 

Parliament but they cannot declare a Parliamentary statute invalid 

because it contradicts the provisions of Magna Carta, the petition of 

Right, the Habeaus Corpus, Bill of Rights etc. Before we enter into the 

relation between the parliament and the judiciary lets have a look into 

the historical background of framing the constitution. Before the 

framing of the constitution there has been institution of kingship 

which developed in England during the Anglo-Saxon Period. The 

people of England were weak and defendless due to interval warfare 

among the tribes and the aggressors. The three kingdoms of 

Northumbria, Mercia fell to the Danes, Wessex rose to supremacy in 

the 9th century and the English Nation was formed. The institution of 

kingship was strong from the time of Alfred (1871) till the Norman 

Conquest of 1066. The 'Council of Ministers - Wiseman' who were 

known as wit exagen of elected the king. The witan usually exercised 

large powers of the king. They acted as chief-advisers of the king. In 

modern times, the function of a witan is similar to the Administrative 

body. Though the king presided meetings, conducted the business, of 

enactment of laws, levying of taxes for public services, but his powers 

were been checked by the witans. How far the king was bound to 
! 

follow the advice of his counsellors depend upon the personality of the 

kiqg. During the Norman-Angevian period the rulers exercised 
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absolute powers. Curia Regis could not impose any check on their 

sovereign powers. But the kings can seek the advice of the 'Council' 

during the time of war and peace, and "passing of the laws". The 

constitutional development, grew out of the usages, and customs 

which the English people tried to preserve. The authority of the king 

was absolute but he sought the advice of powerful personages of his 

realm and sometimes followed it. The English Parliament grew out of 

the Plenary sessions of the Great Council; the Privy Council (the 

cabinet) the exchequer (the treasury) and the High courts of justice 

arose out of the Curia Regis.33 Henry-II, who was William's grandson, 

founded the AngeY.in or Plantagenet dynasty, marked the great 

advance in English Government, Anarchy, during the reign of Stephen 

(1135-54) had almost wrecked the entire system of government so 

admirably established and strengthened by the conquest or. With the 

coming of Henry II, all what had been lost was recovered. He waged a 

relentless war both against the rebellious nobility and independent 

elergy. He was successful in his efforts and brought administration on 

a stranger footing. 

According to Great Charter of 1215 .... King John, protected the 

civil rights of the English people. Magan Carta was the first written 

document of Fundamental Rights. This means that "the effective 

restraints have been imposed upon political authority which is the 

very basis of Constitutionalism.. The petition of rights, and Bill of 

Rights constitute the bible of the English Constitution. According to 

the 39th Article of Magna Carta - "No free man shall be taken on 

imprisoned or disseised or outlaws or in any way be destroyed except 

by the lawful judgement of his peers or the law of the land". This 

means that the ordinary citizen is not bound to obey the legal orders 

of the authority. Out of the social conventions, the English law has 

bec;n formed. The traditional usages and customs were obeyed by the 
. , 

English people. The ordinary law or the customary l~w, protect the 
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rights and duties of the citizens. Under the reign of Henry II (1154-

1189) the jurisdiction of the court was limited. Matters of political 

importance was determined by the king in his court or by the Council 

of advisers. The royal exchequers, the king's bench and the chancery 

were the first set of institutions who played deliberately the role of 

administration and justice. The judges and the baron formed a part of 

the Institutions. It was in 1254, Henry III, felt the need of two knights 

from each country in supplying the money wars in Gascony. The ~reat 

council acted vigorously at this time for a new institutions, which is 

known to be the 'Parliament'. The Parliament consist of members of 

three estates namely, nobels, elergy and the commoners. By the 

middle of the thirteenth century the parliament has acquired its 

importance. The higher elergy who consider themselves to be the great 

nobles, and the barons who had their own interests, with the right, 

were placed in the higher order of the council. The knights and the 

commoners were placed in the secondary strata. Later in the 

fourteenth century, this system was changed. The two houses were 

formed - ( 1) House of Lords consisting of great barons and 

ecclesiastical magnets and the other house of commons (consisting of 

gentry and the wealthier class of shires and boroughs). The royal 

estates were headed by the commons. Parliament was royal creation 

which, deliberately advised the king in running the business. The 

legislative powers were given to the parliament. It was at the end of 

fifteenth century, the power of the king collapsed and the parliament 

regained its strength. But it did not last long. King Henry VII and 

Henry VIII, through their own effort were able to lead the nation. The 

absolute powers were given to the king and the parliament was 

servant of the king. The parliament had no control over the royal 

exchequer, the king acted in his own discretion. He was advised by 

primary council - the members of which were appointed by the king. 

During the reign of Tudor, the conflict began between the Monarch 
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and the Roman Catholic Church. The experience of tyranny was felt 

by Queen Elizabeth and opted to reconstruct the parliament for the 

restoration of power. 

The parliament did its noble work "of ending the breach between 

the church and the monarch". Soon after the death of Queen 

Elizabeth, parliament looses its prestige and its power has been 

reduced by the James Stuart of Scotland, England. The Divine Right 

of Kings were recognized by his successor Charles I. The monarchy 

was turned into absolute tyranny due to inefficiency of the king. The 

councillors turned to be disloyal, selfish and unwise. Chaos)lconfusion, 

and disorder prevailed till 1628. The king imposed heavy levies (on the 

parliament) with act the sanction of the parliament. This had reached 

to a conflict between the king and the parliament. In 1649 Charles 

was defeated and executed. In the same year, monarchy and the 

house of lords were abolished and the parliament under the 

leadership of Oliver Cromwell proclaimed the "Common Wealth". In 

order to remove all sorts of trouble with the parliament. Cromwell 

stood as a protector of lords. 

2. Supremacy of the Parliament: 

Mter glorious revolution of 1688, the powers of the Monarch 

was restored. The Famous Bill of Rights "Consisting rules and 

principles of the constitution" enabling the parliament to assume the 

powers of the Monarch. The Bill has no doubt limitized the powers of 

the king. This is known to be "the constitutional struggle between the 

Parliament and the Monarch". Besides this the Act of settlement of 

1701 further limited the powers of the king thereby establishing the 

authority of the parliament. The Bill of Right of 1689, marked the 

culminating point shifting the powers from the crown to the 

parliament. Thus parliament became a matured institution of a 

Popular Government. Magna Curta had curtailed the king's power 
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over the barons. The struggle between Cromwell and Charles once 

again gave birth to a new democratic institution. 

The supremacy of the parliament as said by Dicey - from the 

legal point of view- assumes dominant characteristic of our political 

institution. "The Parliament has the right ot make and unmake any 

law whatever, no person or body is recognized by the law of England 

as having a right to override and set aside the legislation of 

Parliament". 

(1) Parliament can repeal or argued by law in ordinary process 

of legislation. For instance, Parliament Act of 1911 and 1949 curtailed 

the veto power of the house of Lords. (2) Parliament's power is 

considered to be the supreme and unlimited. The embraces a huge 

tie ~ including making of laws, lev.-ying of taxes the sanction for 

declaring of war and making of peace. It controls and supervises all 

governmental machinery. Moreover it can dethrone kings, it can elect 

kings, it can abolish the kingship. 

Sir Edward Coke says, the power and jurisdiction of parliament 

is "so transcendent and absolute as it cannot be confined either for 

persons on causes within any bounds."34 In England there is no 

distinction between constitutional law and common law. Parliament 

enacts the law and the courts can interpret them. A major portion of 

law in England consisting common land. Though equity and common 

law were the oldest and most fundamental to the English 

Constitution, neither equity or the common law can overrule the laws 

enacted by the parliament. Thus;t the supremacy of the Parliament 

ensures the status of certain fundamental and historical documents

"like Magna Charta, the Petition of Rights, the Bill of rights, the 

Habeans Corpus Act. The several Acts dealing with suffrage etc .... can 

constitute the sources of constitution. Parliament is both constituent 

as~embly and legislative body. D,; cey says} that law is a law whether it 
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is moral or not and legislation passed by the parliament may not have 

any reference to the moral aspect. Parliament cannot pass the law 

which is against the facts of nature or against the established codes of 

public and private morality.35 Similarly, it dare not pass legislation 

against the established customs of the country. The "Rule of Laws" as 

propounded by Dicey - had given importance to the sovereignty of 

parliament. Though parliament and the court assumes their authority 

from the king. The rule of law means that ordinary law of the land is 

of universal application, that there is no exercise of arbitrary authority 

and there is no separate system of laws. The ordinary law - protects 

the rights and liberties of the citizens. Even though parliament could 

override the courts and the statute laws superseded the common law 

in by land the parliament and court, work in alliance. 

The court denotes the "Administrative Law. Previously the 

common law obtained a high authority since it has originated from the 

king's court of Justice. 

3. Balance between the Parliament and the Court: 

Along with the parliamentary sovereignty, A.V. Dicey has 

defined the rule of law ,an another pillar of the British Constitution. 

The Dicey exposed three principle, in his phrase "Rule of Law''. These 

are (1) absence of arbitrary power. This means that no person is 

punishable or can be lawfully made to suffer in body or goods except 

in the case of a distinct breach of law. According to Dicey in England, 

there is the absolute supremacy of regular law. The government does 

not exercise arbitrary or discretionary power for any breach of law, it 

must be established before the ordinary courts. 

(2) Equality of all persons in the eye of law. No person is above 

the law, all are equal before the law and all disputes are decided in 

ordinary courts. 
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3) Constitution in the result of the ordinary law of the land. The 

third principle of the rule of law means that the principles of the 

British Constitution, especially the legal rights of the citizen, are not 

secured by guarantees in the constitutional documents. The rights of 

the individual precede and do not derive from the constitution. The 

courts determine the rights of persons in cases brought before. Dicey 

said - "our constitution is a judge made constitution". It is the result 

of ordinary law of the land. 

Dicey's three principles, were criticised by Ivor Jenning. It is 

second principle - which states that equality of all persons before the 

law - be the citizens or officials, rich or poor has a double meaning, 

the practice of inequality is done in a capitalist society where the 

priviledges of the wealthy classes were safeguarded and the welfare of 

the poor classes left neglected. It shows that everybody is not subject 

to the ordinary court. Both the houses of Parliament can be punished 

due to breach of priviledges. Dicey's third principle has also been 

challenged on the ground that the concept of Rule of Law is logically 

incompatible with that of Parliamentary Sovereignty. The parliament 

case enact the laws encroaching upon the common law rights of the 

individuals such as landlord, the tenant law-curbing the private 

landlords, some of the Acts such as Race relation Act, Sex 

Determination Act 1975, Equal Pay Act 1970, comes under the rule of 

Law. 36 These are sometimes been threatened by the enactments of the 

parliament. In the British Constitution, since there is no authority 

above the parliament, the Judiciary can not override its supremacy. 

The judges made law through the "Common Law". The judges applied 

the laws to the disputed facts. Sometimes, precedents and statutes 

helped to settle cases which were complex in nature. The doctrine of 

the statute laws gave the position of the judges. The English Common 

La)V recognizes no distinction between the Acts of Government officials 

and ordinary citizens. All can be amended to the same ordinary courts 
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and to the same law. Though the system of administrative 

adjudication is inevitably developing. The promptness of justice 

independence of the judiciary though recognized by the constitution, 

the judges are appointed by the Crown and can be removed by the 

joint address of both houses of the parliament. The judges and the 

courts were the custodian of the liberties of the Citizen. The liberties 

of the individual were been guaranteed due to the existence of Rule of 

Law. There is no existence of the Judicial Review in England so the 

political role of jurists were limited. Comparing British Parliament 

with the India Parliament, it is seen that the Parliament of India is not 

sovereign as the British Parliament. Since our constitution in written, 

the Parliament derives its powers from the constitution. It's powers 

are been limited. Since India possess federal character powers have 

been distributed between the union and the state governments -

under the union and the state lists. 

The parliament has to act on a limited boundary it has the 

power to legislation the state lists. Though it has no power to amend 

the constitution. 

The Indian Parliament cannot enjoy the sovereignty as such, 

due to presence of Judicial Review of the Supreme Court which has 

the power to interpret and examine the laws enacted by the 

legislature. If any part of the laws is enacted against the provision of 

the constitution, then Supreme Court can declare unconstitutional. 

The incorporation of Fundamental Rights in the constitution is 

another factor which limitised the sovereignty of the Parliament. In 

England there has been the administrative Tribunals, who tried the 

delegated legislation and administrative adjudication. 
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(C) Need for structural changes in the Indian Parliamentary 

Model: 

At the time of framing "the constitutions, the policy maker had a 

choice of adopting two systems of the governments viz. parliamentary 

system as prevalent in United Kingdom and the presidential system as 

operating in the United State of America. The constituent Assembly -

deliberately opted for a West Minister Model" for the independent 

India. Munshi explained in the Constituent Assembly that since India 

has been administered by the British Parliament, so it has to draw the 

traditional principles of British Constitutional law. 37 Most of the 

provinces have also adopted the British model. The Dominion 

Government of India is functioning as a full fledged Parliamentary 

Government. Apart from continuing the parliamentary system, the 

framers also thought of "Presidential form of Government". As the 

presidential model has adopted separation of powers, the executive 

and legislative work in two separate spheres, they are not responsible 

to each other. Hence there is a less possibility of a stable government. 

There has been a strong debate between the policy makers -which 

drafting the constitution. K.T. Shah demanded for a "Presidential 

system of government. K. Santharam, felt that adopting Presidential 

model would create a deadlock. Since under a democratic system, the 

risk of feud or conflict - would likely to arise between the legislature 

and the executive. In an underdeveloped country, democracy has to 

carry on the task of economic reconstruction alleviating the mass 

poverty and overall national development. Alladi Krishnaswami Ayyar 

said-

The Presidential system was started in America - due to 

rebellion between the Executive and the legislative, which provoked 

Montesquieu and other political leaders to utilize the separation of 

powers- between th~ legislative and the executive. The Indian leaders 

felt the need of pJ:trliamentary model since this model, through 
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legislative and executive afford, the political and social economic 

problems would be eradicated. 

1. Choice of Adopting Parliamentary and Presidential System in 

India: 

Some of the countries like Afro-Asian and Latin American 

countries advocated for the Presidential Model in this Governmental 

system. But the effect of Presidential Model makes the government 
• r . -

dictator. They became less democratic and more autocratic sr'l'\te, 

executive, is much stronger than the legislative. Often conflict arise 

between executive and legislative. Defection within the ministry,~ 

always day to day affairs- they are less responsible to the executive. 

The Presidential system, if it is adopted in India, the direct election of 

the president will not have to depend upon the legislature for his 

continued existence and he can rule better than a prime minister. The 

minister in Presidential system, being not be members of the 

legislature would not be responsible to the organ and hence they 

would work in their own discretion. Earl of Balfour has said that 

under the Presidential system, the effective head of the National 

Government is elected for a fixed term. He cannot be renowened even 

he is proved to be in efficient, unpopular. The President is all 

powerful. All his cabinet colleagues are appointed by the President. 

The Presidential model in United State persist due to adaptation of 

"Separation of Powers" - between the executive and the legislature. 

The Indian leaders needs a responsible government. According 

to them, the Parliamentary Model would be best system for India. 

Since the legislature and the executive would jointly work in harmony 

for the developing society. Since the work of Parliament is so vast and 

complicated that the members of Executive finds it difficulty to carry 

out the work of the legislature. The Parliamentary executive has to 
\ 

maintain a close lia ~on with the legislature for the better functioning 
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of the Government. The representative character of the legislatives 

makes the executive more responsible. Indian masses have been 

under the British Rule, they demanded for a responsible self 

government in the Parliamentary system, the people's representatives 

share and control the powers of the executive. Each legislator can pull 

up the executive i~any wrong is done to the people of the country or 

his constituency. In other words, the people through their legislators, 

have almost linked the day to day administrative affairs of the 

country. Thus the parliamentary executive is much closer to the 

peopl&s than Presidential executive can ever be - The Parliamentary 

model has its own weaknesses though it is widely practised in the 

United Kingdom, Australia, Canada. 

President they do not indulge in the politicking. Though nothing 

prevents the president to have sycophantic and mediocre cabinet 

colleagues the features has tremendous possibility of improving the 

quality of the executive. At the same time there is no prohibition in the 

Indian Parliamentary model. The anti-defection laws has helped to 

curb the evil of defection with which Indian Politics was been 

identified. The instability of the government in the model has, 

therefore, been minimised to a great extent. 

The Indian Judiciary and Separation of Powers: 

India has unified judiciary with the Supreme Court at the apex. 

It is the custodian of individual rights and freedom, with powers of 

judicial review of legislation to determine its validity. It is the fine 

arbitrator of the meaning of the constitution and the laws. The Indian 

parliament's power of legislation is subject to judicial review, unlike 

that of the British Parliament. Even the power to amend the 

constitution is subject to judicial review on the limited ground of the 

indestructible "basic structure". 
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The real supremacy in India is of the constitution and not of any 

organ that is a creator of the constitution. The constitution has 

delineated the boundaries of each organ indicating the complementary 

between them to serve the constitutional purpose. RQJet¥\dra Prasaq, as 

the Chairman of the Constituent Assembly - said the country will be 

administered according to the rulers who had to abide "The rule of 

law". Since the rule of law is the bedrock of the democracy and so the 

executive and the legislature has to act under a certain restraint. This 

is the guiding philosophy of the constitution. 

The constitution has developed its unique feature, which is 

based on the historical background of the country. Unlike the British 

Constitution is developed through the Conventions, customs and the 

rule of law. The principle underlying the constitution "rests on the 

popular sovereignty. The representatives of the Parliament are chosen 

through the sovereign will of the people. The President who is the part 

of the Parliament- is the real head of the executive but has to act on 

the aid and advice of the Union Council of Ministers. The real 

legislative powers lies with the council of Ministers - who controls the 

Lok Sabha. 

The British Parliamentary system has been adopted in India, 

where the Political executive controls the Parliament. The Cabinet and 

Council of Ministers enjoys a majority in the legislature and virtually 

controls both the legislature and the executive. Like the British 

Cabinet, it is hyphen which joins a buckle which faters the legislative 

part of the State to the executive part. 38 

The parliament's power to legislate its Constituent Power, its 

role during emergencies, and its interface with the judiciary the 

executive and the state legislatures and other public authorities has to 

work jointly. All the organs has to work under constitutional 

limitations which act as a cheeks and balances. Under the 1'8asic . 
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structure doctrine, is the distribution of legislative powers, between 

the union and the states, the fundamental rights, powers of judicial 

review and a independent judiciary. 

Laws made by the Parliament and state legislatures including 

constitutional amendments are subjected to judicial review which is a 

basic feature of the constitution. Including(77 -79) article and Article 

95 in the union list empowers the Parliament to legislate in respect of 

the matters relating to judiciary. The appointment, of the judges, their 

salaries, and emoluments, relating to Article 124 to 128 and 217 to 

225 including the removal of the judges of the Supreme Court and 

High Court - provides a participatory role of legislature and the 

executive. 

At the same time the Judiciary also has the power to adjudicate 

if there is a election dispute between members of the parliament and 

the state legislatures. Decisions of the speakers under Anti Defection 

Law are subject to judicial review. All the executive actions are 

subjected to judicial review. The separation to judiciary from the 

executive is mandated in article 50 of the constitution with the 

independence of judiciary unnecessary corollary. This has illustrated 

in "Chandra Mohan Vs State of UP, AIR 1966, SC, 1987". 

Later the doctrine of separation of powers was elevated to the 

status of a basic feature of the constitution in Indira Gandhi Vs Raj 

Narain, AIR, 1975 SC 2299, where in.)it was observed that "the 

exercise by the legislature of what is poverty a judicial function even 

though there is cooperative federalism, but there 1s no rigid 

distribution of powers, which provided system of checks and 

balances". This is recognized as a basic structure doctrine, which is 

core of the constitutional scheme. This is operated in state of Bihar Vs 

Bal Mukund (AIR 2000, SC-1296). 
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Judicial Response to Social Demands - Mututal Relationship 

between the Parliament and Judiciary in India: 

Areas of Conflict: There has been a conflict between judiciary 

and the other organs of the government in the context of separation of 

powers Lok Sabha, speaker Somnath Chatterjee, an eminent lawyer 

has voiced this concern in recent times. Judicial intervention is 

legitimate when it comes within the scope of permissible judicial 

review. 39 

Judicial intervention results in judicial adhocism or judicial 

tyranny because, of inadequate expertise in dealing with the matter 

like the public interest litigation which comes within the maters of the 

judiciary. The US Supreme Court laid a pragmatic test in Baker Vs 

Carr, 369 Vs 186 (1962) for judicial intervention in matters with a 

political hue apart from those r.:c-:·: f' .:: · allocated to another branch. 

The political questions and policy matters do not come under the 

domain of judiciary. Under article 356 of the constitution, S.R. 

Bammai Vs Union of India, AIR 1994. SC-1918. The powers of the 

superior judiciary to issue 'mandamus or a suitable direction to the 

concerned public authority commanding performance of its legal 

obligation is the remedy in the case of such institutional failure. 

The principles of general law must govern the exercise of judicial 

power even under the article 32 and 226 of the constitution because 

they are the constitutional remedies for the enforcement of the 

constitutional and other legal rights. The principles regulating the 

exercise of the discretionary power under the specific Relief Act and 

the circumstances in which the Court would decline relief must be 

born in mind. In Haw ala case AIR 1998 SC 889, the Supreme Court 

. developed the new concept of "Continuing mandamus" to compel the 

CBI to investigate the criminal charges levelled against high 

dignitaries because of its inaction for years which was a clear violation 
l 
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of article 14. The court rejected the repeated plea for taking over the 

investigation and having it done by a new body under its supervision 

instead of CBI. The Hawaltt.Case had a larger impact on the policy. It 

reinforced the need for probity in public life and of accountability of 

public men and affrrming people's fundamental rights to corruption 

free governance it would and public law remedy for the enforcement of 

that right with accountability of public men. (It also triggered to 

process for systematic improvement in the quality of governance by 

giving autonomy to CBI in the performance of its stability function 

and stressing her need for similar improvement of the entire policy 

force and other law on enforcement agencies}. The famous US 

Supreme Court, decision of Marshall C.H. in Marbury Vs Madison 

(1803) 5 US 137 asserting the Power of Judicial review without risking 

non compliance of its order is an example of judicial statesmanship. 

In certain areas the judiciary has encroached into the executive, 

regarding the policy decisions. The power to issue mandamus is 

vested in the judiciary. Sometimes the acts of judiciary is seen as 

transgressing the dividing line. Instances like "allotment of particular 

Bungalow to a Judge. Cleaning public conveniences, levying 

congestion charges at peak hours at airport with heavy traffic etc. The 

judiciary sometime has taken over the implementation of the 

programme - through the non statutory committee -V')~~~J., relates to 

illegal constructions or encroachments on public lands. In fact the 

judiciary has no provisions of making the general lanes - particularly 

"Specific Relief Act .... Judicial intervention leads to tyranny. In the 

contrary there are few instances, which definitely had a positive 

impact on the protection of the environment and forest. The state is 

under compulsion to protect and improve the environment and 

safeguard the forests and wild life- which comes under Article 45. A 

ki9d of global threat1 a kind of apathy forced the judicial intervention 

for such matters - National Environmental Tribunal is been set in to 
I 
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deal with the cases relating to the forests, environment, water and air 

etc. Specific laws have also been enhanced to deal with such issues. 

The tribunals were headed by the judicial member. The areas of 

conflict between the judiciary and the legislature relate to the 

speaker's jurisdiction under the Antidefection law administration of 

the secretariat of the legislature the proceedings in the legislature and 

the privileges of the members of the parliament and the state 

legislature, judicial review of the proclamation under Article 366. 

Although the constitution inspires for mutual respect both judiciary 

and legislature which come under Article 121, 122, 211, 212 and 361, 

but the provisions, resist the members of the Parliament and the state 

legislation to conduct any discussion relating to the appointment and 

removal of the judges of the High Court and the Supreme Court. 

Similarly the judiciary cannot question to the state legislature of the 

Parliament with regard to the proceedings of the house or any 

irregularity to procedure nor any member is subjected to any court's 

jurisdiction. There has been a strong debate between the legislature 

and judicial powers. 

Speaker's Jurisdiction under Anti Defection Law: In Kihota 

Hallahan, AIR 1993, SC 412, the Supreme Court struck down the 

provision in the Tenth Schedule of the Constitution excluding judicial 

review of the Speaker's decision on the issue of defection.40 So long as 

the courts refrain intervening at the interim stage of the proceedings 

before the speaker there can be no reasonable apprehension of any 

conflict. A speaker's status ii. separated from the Chief Justice status 

m administrative mattes. The chief justice can review the 

administrative acts of the speaker or the secretariat. In one of the 

incident, the Manipur speaker H. Borobabu Singh, Challenged the 

Court with regards to administrative act of the Speaker which is 

considered as "the violation of the fundamental right. The speaker -

refused.W.c honour fhe courts order made on the judicial review. The . 
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speaker however ignored the contempt proceedings of the court. When 

he was asked to appear personally in the Court. The speaker, 

appeared in the court and the court uphold the majesty and the rule 

of law promptly discharged the notice and closed the matter. In order 

to maintain the dignity of the speaker's office. The court closed the 

matter and opted mutual respect between the two organs. 

In Keshav Singh's case AIR, 1965 SC 745, there is no room for 

ambiguity and conflict between both the branches of Executive and 

Legislative. They adhere to those parameter relating to judicial review 

of the proceedings in the legislatures. The Supreme Court is the final 

arbiter of any proceedings in the house. 

Methods of appointment of Judges of Supreme Court play an 

important role in the establishment and preservation of the judicial 

independence. The minimum role of the executive in the appointment 

of the judges is considered necessary for the establishment of 

independent judiciary. In UK the power of appointment of judges has 

been vested in the executive. While in USA the judges are appointed 

by the executive, subject to the legislative concurrence. In India, 

different method has been adopted to appoint the judges. The 

executive and judiciary both participate in appointment of the judges. 

In UK the appointment to the court of appeal and the house of lords 

and the office of Lord chief justice, are been made by the British 

Crown on the advice of the Prime Minister after consultation with the 

Lords Chancellor. The Lord Chancellor is once been head of the 

Judiciary presiding officer of the House of Lords and a member of the 

Cabinet. Lords of Appellate Court and Judges of the Supreme Court of 

England and Wales are appointed by the British Crown on the 

recommendation of the Prime Minister. The executive plays important 

role in the appointment of the Judges especially of the Superior Court. 

However, the judiciqry in UK is fully independent on account of the 
' 

cor:1scious public and the standard of conduct maintained by the 
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judges, advocates and politicians. The executive is fully aware of the 

need to the independent judiciary and it does not interfere in the 

exercise of the judicial functions by the court. Thus, there is a 

tradition called the British tradition of non interference with the 

judicial functions and this tradition has been maintained so far. In 

USA the Judges of the Supreme Court are appointed by the President 

but the appointment so far made by him is required to be notified by 

the senate. Appointments are usually made on party lines. In selecting 

the candidates for nomination to the Supreme Court, political and 

ideological views of the candidate are considered relevant and an 

attempt is made to give the court a representation look so that court 

desires the legitimacy in the eyes of the people. 

In India the constitution makers were aware of the 

developments in USA, UK and British. They drafted the constitution of 

India having the peculiar Indian circumstances in their own 

perspectives. The view of Dr. Ambedkar state above, indicates that the 

constitution makers were not in favour of conferring on the executive 

the absolute power of appointment of the judges of the Supreme 

Court. They wanted the executive to play passive role in the 

appointment of the Judges. 

2. Juclicial Review in U.S.A. 

In order to check the unlimited exercise of power by the 

executive and legislative organ, the framers of the constitution felt the 

necessity of judicial review by the Supreme Court. According, the 

Chief Justice Marshall the Doctrine of Judicial Review was established 

in 1803. This was first applied in the famous Marbury Vs Madison 

Case. The first Congress created the National judiciary by the 

judiciary Act of 1789 but did not "mention the Judicial Review''. It was 

Marshall, who felt that "once the appointment is been done legally and 

the commission has signed and sealed. Marbury being appointed by 
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John Adam, as the justice of peace for the District of Columbia. No 

Commission was delivered and the Madison has no right to withhold 

this commission. Marbury approached to the Supreme Court, for the 

order of Mandamus - according to which the commission in which he 

was being entitled as a member was withheld. The Supreme Court 

according to Section 13 of the Judiciary Act of 1789, felt it necessary 

to issue writ of mandamus to the persons holding office under the 

authority of the United States.41 Madison who :,~as the secretary of the 

state declared that the commission to which Marbury was entitled was 

unconstitutional) since the Act of Federal Judiciary of 1789 was not 

made according to the constitution. The legislative has no power in 

this case to alter the decision taken by the Supreme Court. Marshall 

has also expressed that "Judiciary has the unlimited powers to 

examine the constitutionality of the laws ((which is unrestrained by 

the Congress. Since the constitution is the fundamental law of the 

land, so the authority of the court should examine the judicial review. 

Only the original jurisdiction of the court is limited by the principles of 

the constitution". 

Theory of Separation of Powers: 

This was severely criticised by the President Jefferson when 

Marshell has violated the theory of separation of powers. According to 

the theory of "Separation of Powers" each organ has to act within a 

certain limit. No organ can encroach upon other. The American 

Constitution is bos~ on the principle of separation of powers. In 

order to exercise the arbitrary powers of the three organs. Justice 

Brandeis has said that the convention of 1787 gave importance to the 

doctrine of separation of powers. Article ( 1) of the constitution 

provides that all legislative powers shall be vested to the Congress. 

Article 2 provides that the executive powers shall be vested to the 

President.42 Article 3 states that the judicial power will be vested to 

the Supreme Court and in such inferior Courts as the Congress may 
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from time to time ordain and establish. Though the system of 

separation of powers being practised in USA but this has been 

implemented with an elaborate system of "Checks and balances". In 

order to put an effective check on the three organs, the theory of 

cheeks and balances have been imposed so that none cannot enjoy 

the unlimited powers. For instance the Congress has the power to 

make laws, but those laws on which the President gives his consent, 

can be effective. President may either give the him assent or may sent 

the bill to the Congress. In this case, the President exercise two kinds 

of vetoes without taking any decision by the simple majority. The 

President can sent the bill to Congress exercising "Pocket Veto". (ii) If 

the Congress may pass the same again by two-third majority 

exercised, the bill is passed over the veto exercised by the President. 

The Supreme Court of USA has also the power to declare bill passed 

by the Congress and approved by the President as ultravires. The 

judges of the Supreme Court are nominated by the President and also 

been impeached by the senate. But these judges can restrain the 

powers of the Congress and President. On the other side the Congress 

can determine the size of the Court and in some cases, puts and 

effective check on the appellate jurisdiction of both Supreme Court 

and the inferior courts. The President can enter into the treaties but 

these are to be rectified by the senate. There are certain appointments 

made by the president which have to be confirmed by the senate. Ogg 

and Ray have opined that "Checks and balances being designed to 

promote an equilibrium between the three organs so that amelioration 

of the ill effects of the three organ do not surpass each, due to 

"doctrine of separation of powers". 

Fredric Ogg writes) "No feature of American Government, 

national state and or level in more characterized by "separation of 

po'fers combined ''Precautionary checks and Balances". In the 

Marbury Vs Madism "ruling was critical in establishing the judicial 
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review of the Supreme Court. President Jefferson, have opined that 

the court has no power to impose limitations on the other two organs 

of the Government. Since each organ has to act on the constitutional 

law. 

In Dred Scott case (1857), the Supreme Court has also extended 

its jurisdiction on the Congress on the question of abolishing slavery 

in the territories belonging the North. In 1819, Marshall in the case of 

MacCulloch Vs Matt.y land has established the doctrine of federal 

supremacy over the states and enunciating the principle of implied 

powers by the Congress. Marshall emphasized on the National 

Sovereignty in a broad perspective. The state like Mary land levied a 

heavy tax on the "Nationalised Bank" since it had a "fair deal" outside 

its territory. The Bank had abide the authority of the state. The 

Congress had legislated the laws, prohibiting the federal banks to 

work outside its sphere. On 6th March 1819, Marshall had given his 

judgement, declaring the laws of state as unconstitutional and 

Congress has no Constitutional power to control the federal banks 

within the state. Then he gave emphasis on the "Principal of National 

Supremacy", even though the state posses authority of sovereignty 

within its own sphere. The Congress status were dismissed. After the 

death of Chief Justice Marshall, President appointed Roger B. Janey 

as the Chief Justice in 1935. He made some changes in the union and 

in federal states. Through Federalism, being practised but sovereignty 

of the state was not recognized. 

Judiciary during Roger B. Taney Era: 

A Common law for criminal jurisprudence was established in 

the Federal Act. The Federal Court suspended its jurisdiction in Policy 

making and establishing a common law for the separation of trade 

and commerce in the Federal State. During Marshal period, there is 
i ~ 

no "common law in the federal judiciary". According to the Juqiciary 
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Act of 1789, Sec. 34 the rules of decision of the state was taken to be 

the common laws or which a federal constitution, has no authority. A 

set of rules- was different from the common law, during Jacksonian 

Era. Taney felt the necessity of "Common law which would be 

uniformally practised both in the Nation and in the federal states and 

extended the expanded the jurisdiction of Federal Courts. 

In 1870's the Supreme Court approached for radical changes in 

National Economy of the Country. In order to regularize the balance 

between the state, business enterprises, the Court "imposed the due 

process clause of the Fourteenth Amendment to interpret the 

Economy of the State. The doctrine of constitutional law, the right to 

equality, property rights, enterprenial liberty, are been practised to 

protect the new industries and encourage the factories of the federal 

states. In this situation Supreme Court examined its judicial Review 

resisting the State's legislation on the Economy. Since the Doctrine of 

"right to equality and the right to property is been operated by the 

Supreme Court. Right to prope ~rty and Right to liberty is been 

guaranteed, by the court, the Congress or the President has the power 

to seize these rights of the citizens. In this case, these rights can be 

associated with the "due process of land in the federal constitution. In 

the 1870's, the question of due process clause !Ntul amended in 14th 

Amendment according to which property rights and individual liberty 

have been safeguarded. But the 14th Amendment has been violated in 

the "Slaughterhouse Case of 1873" where the state laws banned the 

slaughter house of the city of Louisaine and protected the monopoly 

business of slaughter house in New Orleans. In this case, the court 

defined the legislation of state, declaring that private property is 

devoted for the public interest then it must be subjected to public 

welfare. Later Justice Field and Bradley hoped for a laissez fair 

doctrine. 
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The due process of law have been imposed on the statutory 

laws, ordinary of administrative Acts of the state, if they impose any 

kinds of limitations on the rights of the private property. Under Taney, 

the ideas of Jacksonian democracy began to work their way into the 

Court's opinion. The break between the Marshall and Janey Courts is 

often exaggerated. Taney and his colleagues were just ·~- · devoted to 

the protection of property as was the Marshall Court.43 The Taney 

Court was concerned especially with property rights in land and 

slavery. 

Changes in Judicial Power of Supreme Court After 1930's: 

President Franklin D. Roosevelt battled with Supreme Court for 

a more dramatic attempt of influencing the judicial decision by the 

political leader. The country had undergone the economic depression. 

After taking the office in 4th March 1933, President passed a series of 

laws for the Americans, which is known to be the New Deal (The 

Supreme Court invalid eight out of ten measures of such programmes. 

In 1935 these measures were put before the Supreme Court. Eight out 

of ten measures were invalidated by the Court declaring them to be 

unconstitutional. The programme of the New Deal would not benefit 

the Economy of the Country. But the, president Roosevelt won the 

victory by an over whelming majority. On 5th February 1937, he 

presented to the Congress his own programme to recognize the federal 

judiciary. The ultimate power lies to the President in appointing the 

additional judges, for each member courts. The president tried to 

modernize the Supreme Court, but the Conservatives accused him as 

"dictator to subjugate judiciary at its own will. While the liberals too, 

viewed the proposals of the New Deal Programme to be an expedient 

solution of the immediate problem. Between March to June 1937, in 

the midst of debate over the president's proposal, the High Court 

upheld a state minimum wage law, the Farm Mortgage Act, the 

amended Railway Ac:t, Wagner Act.... The Social Security Act. Chief 
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Justice Hughes and Robert, who had once voted the conservative, 

supported the liberals. 

The Supreme Court became Super Legislature: 

Between 1882 and 1937 the Supreme Court became "an 

aristocracy of robe and twisted the due process clause into a moat 

around all forms of private property". 44 The Supreme Court became a 

censor of legislation which in the opinion of justices unreasonably 

interfered into the matters of private property. Chief Justice Charles 

Evans Hughes - guided the Supreme Court when it collided with the 

New Deal Programme of Roosevelt. Roosevelt was succeeded in 

countering the attacks of Supreme Court and knocked down the 

barriers posed by the judges. Between 1937 and 1946 - the Supreme 

Court handed down may decisions protecting the Civil liberties of the 

individuals. Harlon Fiske Stoney was the Chief Justice during 

Roosevelt's period could not make any changes in the "Courts 

Doctrine".45 The court act merely as a rubber stamp. It was under the 

leadership of Chief Justice Fred M. Vinson ( 1946-53) that the 

Supreme Court regularized the business of the Government. The 

Court detected the Civil liberties of the minority group but deferred 

the judgement of the Congress and the state legislatures on the 

question of "national security" which compels to sacrifice the civil 

liberties. 

Warren Court: 

When Eisenhower was the President, Earl Warren was 

appointed as the Chief Justice of the Supreme Court. The Warren 

Court under the leadership of Earl Warren - did not make much 

contribution. Its place in history was kept as a precedence but certain 

changes were made in the "administration of justice".46 It struck down 

inquiry statutes and few congressional enactments. Some more 

provisions of Bill Rights were added in the "Fourteenth Amendment". 
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Though there was frequent conflict between the Congress and the 

court, the decisions taken by the Supreme Court stands to be the 

final, where the Government has no power to curb right to equality" or 

any discrimination on the basis of race. 

The Supreme Court made landmark decision concern1ng "the 

Civil liberties, desegregation and freedom of Press. Separation of 

Church and Mute, abolishing the school program ... right to Counsel. 

Thus the Judicial Review in an extra legal power of the Supreme 

Court, which can check the powers of the president and the Congress. 

Powers or the Supreme Court or USA: 

From 1789 to 1865, there have been changes regarding the 

Supremacy of a Nation in a federal system. There was a strong debate 

between the federal Government and state on the issue of the 

constitutional process. Jefferson and Madison inspired the Virginia 

and Kentucky resolutions to denounce the Seditious Acts. They 

initiated the state legislatures and the senators to resist the 

enforcement of the Federal Acts and consider them as 

unconstitutional if necessary. In 1814, at the Harlford Convention, 

New England, leaders talked of secession .... (i) Marly land and Ohio -

prevented branches of nationally chartered Bank of United State from 

taking any actions against the borders. In Jackson's rule Georgia 

defied the Supreme Court in making the Federal treaty. The 

Wisconsion's courts issued the writ of habeaus corpus, to the man 

who was convicted in the Federal Court. South California - was 

threatened to take any decision regarding the "tariff'. In the same 

way, the Northern State was debarred from taking any action 

according to the Fugitive Slave Act of 1850. All these challenges were 

peacefully being settled by the president Lincoln. The issue of "slave 

coptroversy" and th~ issue of National Supremacy were been enforced 
' 

by the National a"4thority. In order to make the "powers" of the 
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national authority effective, the Chief Justice Marshall, in 1803 asked 

the Judges to make the law which would make the constitution and 

the questions relating to the constitution. In the same way, the Chief 

Justice Janey, enforced the "Power of Judiciary to interpret the 

supremacy of law''. The power of judicial review was some how 

limitised by Andrew Jackson and Abraham Lincoln who expanded the 

presidents power. The scope of determining the national power and 

rational policy are to be settled by the Congress not by the judiciary. 

For Example, the Compromise of 1850, the Reconstruction Acts, the 

Agricultural Adjustments Fair labour standards acts of 1938 are 

determined by the Congress enactments. 

Different attitudes are being taken by the three branches of the 

Government, regarding the issue of federalism. The Congress had 

extended the "spheres of National interests". The Chief Justice 

Marshall vindicated the supremacy of the Nation, and developed the 

"doctrine of implied powers". He resisted the state to interfere in the 

National sphere, considering the Acts to violate the spirits - of the 

constitutions and also threatened the "property rights". 

In 1787, the framers of the constitution did not regulate the civil 

rights of the citizen. The judicial review of the Federal Courts over the 

state legislations was some how been subjected, over the years. 

According to the Fourteenth Amendment of 1868 the Protection of 

Negroes was first recognized by the Supreme Court. The Supreme 

Court considered the Civil Rights Acts as invalid. 

Judicial Changes Since 1937: 

The Supreme Court is the arbitrator of the federal system i.e. 

was realm's of activity interms of constitution power which is 

definitely defined in 1880. Since 1937, the judicial doctrine has 

recognized the emergence of a new concept of National State relations 
' 

sometimes, lebeled as cooperative federalism. The Supreme Court 
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have delegated the powers to Congress in Article 1, Section 8 of the 

constitution. Court also directed the lower Federal Courts to follow the 

state law. The Economic Policies of the state and nation are been 

determined by the Supreme Court since 1937. The fourteenth 

Amendment has however - guaranteed the "Civil Rights" i.e. Economic 

and Political Rights". Under due process clause - of the 14th 

Amendment, the freedom of speech_,press and religion have been 

effective against the laws made by National Government and the state. 

There has been a sharp contrast of decision between the Congress and 

the Supreme Court. The Supreme Court kept strong vigil on the 

Federal system. 47 
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CHAPTER - III 

JUDICIARY, DEMOCRATIC PROCESS AND THE CONSTITUTIONAL 

FRAMEWORK : THE INDIAN SETTING 

(A) FUNDAMENTAL RIGHTS IN THE CONSTITUTION OF INDIA 

The Indian Constitution is a social document which provides the 

objectives to reach the social revolution .... " The core of the 

commitment to social Revolution lays in Part Ill and Part IV of the 

Constitution i.e. Fundamental Rights and Directive Principles of the 

State Policy. Both are incorporated after independence. They are 

hopes and aspirations of true liberty. Our constitution has adopted 

the Fundamental Rights from "the American Bill of Rights". 

Part Ill of the Constitution of India which contains the Chapter 

on the Fundamental Rights deals generally with the traditional rights 

of individual liberty traditional because it is confined to the rights 

which are generally recognised before the First World War, and does 

not make room for the new range of liberties adopted by the Post War 

Constitutions of Europe and Latin America. The scheme of Part III is 

such that the 26 Articles (including 31A and 31B) can be arranged 

under the following broad categories: ( 1) Article 12 and 13 are the core 

Articles establishing the superiority of Fundamental Rights to 

legislative enactments. (2) Right to Equality, involving Articles 14-18, 

of which Article 14 is the basis. (3) Right to Freedom, comprising, 

Article 19-22 of which 19 & 21 constitute the granite foundation, (4) 

Right against exploitation, involving Article 23 & 24. (5) Right to 

freedom of Religion found in Article 25 and 28, intended for the 

minorities. (6) Cultural and Educational Rights, spread over Article 29 

& 32. (7) Right to Property incorporated in Article 31, and afterwords 

Ar~icle 31A and 31B and (8) Right to Constitutional Remedies, 

guaranteed in Article 32-35 of which Article 32 is the most vital, 
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seeking to make the Supreme Court, the protector and guarantor of 

the other Rights and custodian of their enforcement through 

appropriate writs. I 

Alongwith tables there are Positive Rights and negative Rights of 

the Individuals. Positive Rights are subject to regulation of the State 

such as Freedom of speech, protection of life and personal liberty 

while negative rights are in form of Constitutional limitations upon the 

authority, such as prohibition of discrimination or denial of equal 

protection etc. 

(1) Article (12) and Article (13); (2) Right to Equality (article 14 to 

18); (3) Right to Freedom (Article 19 to 22); (4) Right against 

Exploitation (Article 23 & 24); (5) Right to freedom of Religion (Article 

25 to 28); (6) Right to Property (Article 31); (7) Right to Constitutional 

Remedies (Article 32 to 35).2 Alongwith this, there are positive rights 

and negative Rights of the Individual. Positive rights are subject to 

regulation of the state such as Freedom of speech, protection of life 

and personal liberty while negative rights are in the form of 

constitutional limitation.:.? Upon the authority .... Auch as prohibition of 

discrimination or denial of equal protection etc. 

Article 12 and Article 13(3) have made Fundamental Rights 

more effective. Article 12 includes the state which means the 

government and Parliament of India specially, the Legislature and the 

Executive; Secondl?. it also includes the Local authorities like 

Municipalities, District Boards, Panchayats, Trustees etc. Thirdly, the 

authorities which comes within the territory of India and directly 

controlled by the government. Fourthly, "the other authorities 

includes all those authorities created by the statutes ,-, >· > of the 

constitution. The authorities like Life Insurance Corporation, Finance 

Commission and The Oil and Natural Gas Commission are to be .held 

uncler Article 12. With regard to judiciary the state can be used in the 
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case of High Court article 12 can not be issued in the term of writ 

jurisdiction against the High Court since it do not violate the 

Fundamental Rights. 

Article 13 il'l several cases, has been and conflicting issue the 

decision of Supreme Court. Article 13(3) definesJa law which includes 

"ordinances - which is exercised by the legislative powers of the 

executive. (ii) an order, bye laws, rule, regulation having the forces of 

law. (iii) customs and usages having the force of law. The expression 

'law in force' is used in Article 13(1) and also i¥1 Article 372. The 

expression "existing Law'' -is used in Article 19(2) and 19(6). There is 

a wide difference between the existing law and the law in force. The 

'law in force' means the law which is not in operation. The law in force 

includes the ordinance, order, bye law, rules regulation, notification, 

custom and usage. In Shankari Prasad Vs. Union of India,3 the 

Supreme Court has held that "the amendment of the Constitution is 

not a law'' which comes within article 13(3) of the constitution. The 

decision which was taken in Golak Nath Case4 was overruled in 

Keshava Nanda Bharati Case (AIR 1973, SC-1461; (1973) 4SCC 225. 

Even in Keshava Nanda Bharati Case, the Supreme Court declared 

that the expression law in Article 135 did not include amendment of 

the Constitution. In Keshava Nanda Bharati Case - it was laid down 

that the amending power of the constitution cannot alter the basic 

structure of the constitution. The Clause (4) and (5) of Article 368 of 

the Constitution inserted by 42nd Amendment Act 1976 have declared 

that there are no limitations expressed or implied upon the amending 

power of the constitution under article 368( 1) which is a Constituent 

power and that a constitution Amending Act shall not be subjected to 

judicial review in any court or any ground. In Minnerva Mill's Case Vs 

Union of India6 the Constitutional bench of the Supreme Court has 

declared Clause (4) ap-d (5) of Article 368 of the Constitution invalid on 

the ground that the~e provisions introduced by 42nd Amendment Act 
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1976 sought to exclude judicial review which was are of the basic 

feature of the constitution as held in Keshava Nanda Bharati's Case7 

and that so long as the decision stands all Constitution Amendment 

Act shall be open to judicial review by the Supreme Court or High 

Court to see whether such Amending Act affected any of the basic 

features or other procedural safeguards in Article 368. The 

enforcement of Fundamental Rights by the Courts is part of the 

administration of justice. In guaranting Fundamental Rights and in 

providing the means for enforcement through the courts of law, our 

Constitution has not abrogated condition relevant to the 

administration of justice. To secure justice_,is one of the objectives of 

our constitution. Fundamental Rights are guaranteed under the 

constitution and are incorporated in Part-III. 

Right to Equality : (Article 14) 

Article 14 of the constitution of states the "equality before the 

law". "The state shall not deny to any person equality before the law or 

equal protection of laws' within the territory of India. The quality 

before the Law is an expression of English Common Law' or "equal 

Protection of Laws" -who has its origin in the 14th Amendment of the 

Constitution of United states of America. 

Equality before law and equal protection of the laws may seem 

identical but infact, it means different meanings- whileequality before 

the law is a negative concept and equal protection of law is a positive 

concept. The former declares that everyone is equal before law that no 

one can claim special privilege and that all classes are equally 

subjected to the ordinary law of the land while latter postulates that 

an equal protection under like situation and under like 

circumstances. "The equal protection clause strike down the hostile 

discrimination - or oppression of inequality. In Dalmia Vs Tendolkar 

Case8 , the Sup rem{'! Court, declares that Article 14 condemns 
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discrimination not only by substantive law but also by procedural law. 

Though it forbids classification and that permissible classifications 

shall satisfy two conditions -

a) It must be founded as an intelligible differentia which 

distinguishes persons or things which are grouped together 

from other left out groups. 

b) The differentia must have a rational relation to the object 

sought to be achieved by the statute in question. In Anwar Ali 

Sarkar's Case (1952 SCR-34), Supreme Court has mentioned 

that differentia and object are two different element and it 

follows that objects by itself cannot be the basis of 

classification. 

In Dalmia's Case, the Supreme Court has laid down that the 

classification may be found on different basis - namely geographical 

or according to the objects, occupation and the like. 

Applicability of Article 14:-

Article 14 of the Constitution can have no application where the 

some of authority of the Parliamentary and state legislation are 

different. [Bar Council Vs State9 AIR, 1973, SC 231, (1973) SCC 261] 

Article 14 is applied to both citizens and noncitizens. The principle of 

discrimination laid down under Article 14 of the constitution should 

not be applied to a case under Article 19 unless it involves identical 

situation, factual, and legal. What was once a perfectly valid 

legislation may, in course of time, become discriminatory and liable to 

challenge, on the ground of its being violative of Article 17 of the 

Constitution. The expression 'equal protection of laws' means the right 

to equal treatment in similar circumstances. Article 14 ensures 

equality among equals protecting persons similarly placed against 

discriminatory treatment. A person challenging an act as 

dis~riminatory must establish that between person similarly placed 
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some were treated to their prejudice and the differential treatment has 

no reasonable relation to the object sought to be achieved by the law 

t'I'IUP Electric Co. Vs State of UP 10. 

Prohibition of Discrimination : 

Article 15 of the Constitution of India states as follows -

prohibition of discrimination on the grounds of religion, race, caste, 

sex or place of birth. It is only a citizen who is entitled to the benefit of 

this article. Article 14 on the other hand is available to all persons. 

The mandate of Article 15 clearly extends to political as well as other 

·rights. Therefore, the law of election on the basis of separate 

electorates for members of different religious communities violates 

Article 15. State cannot make classification of the socially and 

educationally backward classes only on the consideration of Caste, -c..3 

Nanda Kishore Sharma Vs State of Bihar .11 But the reservations of 

the members of a caste being class of citizen can be made if the caste 

as a whole is socially and educationally backward in view of clause (4) 

of Article 15.12 Discrimination based on place of birth does not extend 

to provision on the basis of residence, so discrimination on the ground 

of residence does not attract Article 15. 13 Reservation of seats in a 

medical college for candidates of rural areas contravenes Article 15, 

but reservation of candidates for the hill areas does not, but where 

reservation is made for candidates residing in a geographical area, 

socially and educationally backward, the same does not violate Article 

15 because of clause (4). 

In Indira Isawhrey Vs Union of India, 14 the Supreme Court has 

held a special provision contemplated by article 15(4) is an emphatic 

reference to the affirmative action which the state may adopt to 

improve the conditions of the disadvantaged members of the backward 

classes of citizens, and that it significantly does not specifically speak 
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about reservation, but it has been generally understood to include 

that power. 

The object of protective discriminate on (article 15(4) is to 

integrate the socially and educationally backward classes into the 

national mainstream so as to establish an integrated social order with 

equal dignity of person in which justice - social, economic and 

political, is engaged by them in equal measures with general members 

of the society. For e.g. Post Graduate Institute of Medical Education 

and Research Vs K.L. Navasimhan (1997) 6 SCC 283. Dalits (SCs) and 

tribals are the victims of social injustice, such as practice of 

untouchebility and segregation from the mainstream of normal life. 

Equality of opportunity:-

Article 16 of the Constitution states as follows - Equality of 

opportunity in matters in public employment. Is 

( 1) There shall be equality of opportunity for all citizens in matters 

relating to employment of appointment to any office under the 

state. 

(2) No citizen shall on ground only of religion, race, caste, sex, 

descent, place of birth, residence, or any of them, be ineligible 

for on discriminated against in respect of any employment or 

office under the state. 

(3) Nothing in the Article shall prevent the state from making any 

provisions for reservation of appointments or posts in favour of 

any backward class of citizens which in the opinion of the state 

is not adequately represented in the services under the state. 

(4) Nothing in this article shall prevent the state from making any 

provision of appointments or posts in favour of any backward 

class of citizens which, in the opinion of the state, is not 

adequately represented in the services under the state. Article 
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16(4) - Nothing in this Article shall prevent the state from 

making any provisions for reservation in matters of promotion 

to any class or classes of parts in the services under the state in 

favour of the scheduled castes ~nd the scheduled tribes which 

in the opinion of the states are not adequately represented in 

the services under the state. 

(5) Nothing in this Article affect the operation of any law which 

provides that the incumbent of an office in connection with the 

affairs of any religious or denominational institution or any 

member of the governing body there of shall be a person 

preferring a particular religions or belonging to particular 

denomination. The Supreme Court in Indra Sawhney Vs Union 

of India (AIR 1993, SC-477 (1993)1 SCJ 352) known as Mandal 

Case has laid down the guiding principles for reservation of 

backward classes in Government services in writ petition 

seeking proper implementation of Mandal Commission on 

Report. The Mandal Commission recommended 27% reservation 

for backward classes. The Supreme Court decided on 6th 

November 1992 by a 6 to 3 majority that 27 percent reservation 

of posts for socially and educationally backward classes would 

serve the end of social justice. 

The Supreme Court held that creamy layer of backward classes 

shall cease to have the right of reservation in employment. The 

Supreme court in Ashok Kr. Thakur Vs State of Bihar16 case, has 

struck down the criteria for identification of creamy layer set out in 

Bihar Reservation of Vacancies in Posts and services for Scheduled 

Castes and Scheduled Tribes and the other Backward Classes 

(Amendment) Ordinance 1995 and S 3(b) of UP, Public Service 

Reservation of Scheduled Castes and Scheduled Tribes and Other 

Bapkward Classes Ayt 1994 as arbitrary and illegal and has approved 
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the test laid down by the Central Government in office memorandum 

dated the 8th September, 1993. 

Equal Pay for Equal Work: 

The principle of equal pay for equal work has not been 

specifically declared to be a Fundamental Right under the Indian 

Constitution. But it is certainly a constitutional goal. The principle of 

equal pay for equal work would be an abstract doctrine not attracting 

Article 14, if sought to be applied to them. But equality clause will 

have some substance if equal work means equal pay and such right, 

is duducted from Article 14 and 16 in the light of Preamble to the 

Constitution and Article 39(d) of the Directive Principles of the 

Constitution. There can not be any emerged scale of pay on the basis 

of no classification or irrational classification when they do identical 

work under the same employers, (Randhir Singh Vs Union of India). 17 

Thus the court makes a liberal use of the equality clause to make the 

directive of equal pay for equal work more authentically Constitutional 

than what it is. 

Abolition of Untouchability : 

Article 17 of the Constitution states as follows : Abolition of 

untouchability, "untouchability is abolished and its practice in any 

form is forbidden. The enforcement of any disability arising out of 

untouchability shall be an offence punishable in accordance with 

law." 

Protection of Civil Rights Acts and Article 17 : 

While interpreting Article 17 and the provisions of protection of 

civil rights Act, the Supreme Court has held that the constitution has 

removed the disabilities to which 'Dalit members of Scheduled Castes" 

are subjected and subjecting them again to such disabilities would be 

crime against the co:pstitution as well as violation of the protection of 

.. 
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civil right act. It has also been observed that the thrust of Article 17 

Protection of Civil Rights Acts is to liberate the society from blend and 

ritualistic adherence to traditional beliefs which lost all legal or moral 

base and that it seeks to establish a new ideal for society, that is 

equality to the Dalits on part, with general public, absence of 

disabilities, restriction and prohibition on grounds of caste and 

religion, availability of opportunities and the sense of being a 

participant in mainstream of the national life. It has also been held 

that the disabilities to which the Dalits have been subjected have been 

outlawed and denial thereof. offends the right to equality of Article 14 

of the Constitution, that the scheme of Part III, namely the 

Fundamental Right is to remove disabilities to which the Dalits are 

subjected to and provide positive discrimination in their favour and 

Part IV namely, the Directive Principle fosters on the state to render 

socio-economic and political justice and protect them from all forms of 

exploitation and injustice by the operation of Article 38 and Article 46 

of the Constitution. 

Union Legislature : Functions of the Parliament 

Out Constitution has adopted the Parliamentary system of 

government which effects a harmonious blending of the legislative and 

executive organs of the state in as much as the executive power wilded 

by a group of members of the legislature who command a majority in 

the popular chamber of legislature and remain in power so long as 

they retain the majority. 18 The functions of Parliamentary as the 

legislative organ follows from the above feature of the Parliamentary 

system: 

(i) Providing the Cabinet - It follows from the above that the first 

function of Parliament is that of providing the Cabinet which is a 

popular Chamber. The membership of the Cabinet is not 



[85] 

necessarily restricted to that Chamber and some of the members 

are usually taken from the upper Chamber. 

(ii) Control of the Cabinet: It is necessary. corollary,from the theory 

of ministerial responsibility that it is a business of the popular 

Chamber to see that the Cabinet remains in powers so long as it 

retains the confidence of the majority in that those House. This is 

expressly secured by Article 75(3) of our Constitution. 

(iii) Criticism of the Cabinet and of Individual Ministers: In 

modern times both the executive and legislative policy are 

initiated by the Cabinet and the importance of the legislative 

function of Parliament has to that extent diminished from the 

historical point of view. But the critical function of Parliament 

has increased in importance and is bound to increase if Cabinet 

Government is to remain a responsible form of Government 

instead of being an autocratic one. In this function, both the 

Houses participate and are capable of participating, though the 

power of bringing about a downfall of the Ministry belongs only to 

popular Chamber; [Art-75(3)1. 

While the Cabinet is left to formulate the policy, the function of 

Parliament is to being about the discussion and criticism of that 

policy on the floor of the House, so that not only the Cabinet can get 

the advice of the deliberate body and learn about its own errors and 

deficiencies but the nation as a whole can be appraised of an 

alternative point of view on the evaluation of which representative 

democracy rests in theory. 

Legislation : Legislature is a law making body which comes 

under (Art.l 07 -245). The Parliament has the sole power not only to 

authorise expenditure for the public services and to specify the 

purposes to which t~at money shall be appropriated but also provide 

the revenue requireq, by means of taxes and other impositions and 
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also to ensure that money that was granted to be report for authorised 

purposes. The Parliament of India consist of President and two 

Houses. The Lower House is called the house of People while the 

Upper House is known as the Council of States (Art.79). The President 

is a part of the Legislature like the English crown. 

The AccountabUtty of the Executive: 

Under the parliamentary term of government, the Executive is 

responsible to Parliament for all its acts of omission and 

Commission.l9 Therefore, an important function of Parliament is to 

ensure and enforce accountability. In India, the Executive power are 

formally vested by the Constitution is the President, the Head of the 

State, who acts on the aid and advice of the Council of Ministers, 

which is collectively responsible to Lok Sahba. It implies that the 

Council of Ministers is answerable to the House for all its actions and 

remains in office so long as it enjoys its confidence. The need of 

maintaining the majority support in Lok Sabha always acts as a cheek 

on government, keeping the accountability factors in the forefront. 

There are two aspects to Executive responsibility. (a) The Council of 

Ministers is collectively responsible to Lok Sabha and the Ministers 

are individually_, responsible to Parliament for the work of ministers 

under their charge. Under the ministerial responsibility) the Ministers 

owe moral responsibility for all matters and performance of the 

Department, they had. The accountability of the council of Ministers 

involves a constant control of the Parliament over the Government as 

Central and accountability go together. (b) The accountability of the 

Executive is particularly to the popularly elected House of Parliament. 

The Control over the Executive by the Parliament has the Parliament 

has several objectives. Its aim is to ensure that government of the day 

delivers and performs to the best of its ability for public good. 

Parliamentary surve\llance is essential to ensure that power is not 

misused or abused <fnd to prevent mal-governance. One of the basic 
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objectives of a representative democracy is to see that governance is 

carried out according to the wishes of the people and it strives to meet 

their needs and promote their welfare. 

(c) The Question Hour is an important occasion to ensure 

Executive accountability. It provides an opportunity to the members to 

scrutinize almost every aspect of the functioning of the Government. 

The efficacy of this procedural device has been well acknowledged. 

Certain matters preserved by the members in the part led to enquiries 

by the government or parliamentary committees. Such enquiries 

included the Mundhra Deal, Dalmia-Jain enquiry and Import licence 

case etc. Parliamentary Control over the Executive is exercised 

through various other procedural devices like motion, resolutions half 

an hour discussion. The discussion on the Motion of Confidence or No 

Confidence may provide an opportunity to members to evaluate the 

performance and decide the fate of the Government. 

The Parliamentary way committee has also emerged as useful 

instruments for facilitating greater administrative accountability to 

Parliament. There are three Financial Committees 17 

Departmentally- Related- standing Committees like the Committees 

on government assurances - the committees on petitions and the 

committee on sub-ordinate Legislation on whose scrutiny the 

administration is subjected to. 

The opposition plays a crucial role in performing certain 

functions of Parliament, especially surveillance over the 

administration. The opposition role is performed by the opposition 

effectively in the House criticizing the government for its former 

inefficiency ineffective policy. 
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B. CONSTITUTIONAL FRAMEWORK 

(a) Law Making : 

The characteristic function of a Legislature as the name itself 

suggesL · the making of the law. Under the constitution of India, 

Parliament is the supreme legislature body at the national level'. The 

scheme of distribution of powers between the union and state are 

enumerated in the Union list, state list and concurrent list, under the 

Seventh Schedule of the Constitution. The power to legislate on 

residuary matters i.e. subjects not mentioned in any of the three lists 

invested in Parliament. 

The Parliament as the national legislature embodies the 

collective bill of the people and the law making process in Parliament 

provides opportunity to the members to express their opinion as to 

what a bill should or should not contain. In India, members of 

Parliament have always shown keen interest in legislations.2o 

The policies of the Government for socio-economic development, 

welfare of the people and for regulatory functions are implemented 

through legislation. The Parliament had a heavy burden of legislative 

work immediately after independence. It lays down the legal 

framework essential for the operation,.several areas which has become 

absolute and archaic as India became Independent and embarked up 

on achieving the avowed goal of national development and building a 

progressive civil society. The Representation of the people Act, 1952. 

The Industrial Dispute Act, 1955, The Dowry Prohibition Act 1961, 

The Payment of Bonus Act 1965, the Abolition of Privy Purse 

Constitution 26th Amendment Act 1971, the Bank Nationalisation Act 

1969. The Anti Defection Law (constitution 52nd Amendment Act) 

1985, The Commission of Sati (Prevention Act) 1987, the Protection of 

Human Right Act 1~93. The Information Technology Act 20q0, are 

sorre of the importMt landmark legislations of Indian Parliament 
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which sought to achieve some basic goals and purposes and had far 

reaching influence on the working of our polity and economy. It is 

remarkable that some of these legislations were made by amending 

the Constitution. 

Parliament does not enjoy the legislative supremacy engaged by 

the British House of Commons. In our country every law made by 

Parliament is to be in conformity with constitution. The judiciary, by 

exercising the power of judicial review, can strike down any law on the 

ground of unconstitutionality. 

The Indian Parliament does not enjoy the legislative supremacy 

engaged by the British House of Commons. In our country, every law 

made by the Parliament is to be in conformity with the constitution. 

The Judiciary by exercising the power of judicial review can strike 

down any law on the ground of the constitutionality. 

(b) Constituent Functions:-

Under Article 368 of the Constitution of India the Parliament is 

empowered to award the constitution, according to the procedure laid 

down, which is different from the procedure for ordinary legislature.21 

The process for amending the constitution can be initiated only by the 

introduction of a bill for the purpose in any of the two Houses of 

Parliament. There are three categories of provisions in the constitution 

as far as the amendment procedure is concerned. Amendments of 

certain provisions require a special majority in each House, namely, a 

majority of not less than two thirds of the members present and voting 

and the majority of the total membership in each House. Some 

provisions require only a simple majority, while a limited number of 

provisions need an additional requirement i.e. ratification by the 

Le~islatures of not less than one half of the states. Under Article 368, 

Pa.J._"liament can thus make new Constitutional provisions alter or 

repeal any existing provision subject to the Constitutionality of such 
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amendments and without effecting the "basic structure" of the 

Constitution. The matter relating to the scope and extent of power of 

Parliament to ensure that the Constitution has been subjected to 

judicial review on many occasions in the part and has seen the tilting 

balance in favour of the Judiciary and the Parliament. 

So far, out of 93 Constitution Amendment Bills introduced by 

various Governments in Parliament, 85 Amendments have been 

enacted by the Parliament in the last 50 years and the high number is 

often cited as a reason for the demands for reviewing of the 

Constitution. A National Commission to Review the working of the 

Constitution was appointed on 22nd February 2000. The Commission 

has submitted its Report to the Union Government on 31st March 

2002 with its proposals and recommendations for the changes to be 

brought in the Constitution of India. 

(c) Representation Role:-

The representational role of Parliament is a fundamental one. 

The people want progress in their life, more employment 

opportunities, infrastructure, facilities like roads, health care 

facilities, etc. for which assistance from the Government is essential. 

The needs and difficulties of the People are taken up and presented to 

the government and the concerned ministries by the members in all 

possible ways on the floor of the House and outside. Parliament is 

thus a forum for grievance, redressal of the people. The members of 

Indian Parliament have always shown a great devotion to their 

representational role and responsibilities like Constituency work, 

promotion of the welfare of the people and developmental matters. 

(d) Educational Role:-

It is significant that the proceedings and deliberations in 

Parliament are reconded history and are available for future reference. 

Parliamentary debates are preserved in printed volumes and 
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constitute a rich source of information about the state of affairs, the 

policies, the issues and political climate in the country at a particular 

time. Members of Parliament constitute the cream of the political elite, 

the most experienced leaders and committed public servants.22 

(e) Information Role:-

Parliament has an important informational role. Being the 

Supreme legislative and deliberate forum of the nation, it has the 

unique distinction of having and receiving the most authentic 

information from government on a whole range of issues and 

activities. which get disseminated to the media and the public. The 

Parliament consist of potential leaders with well trained and 

leadership skills. If we look at the performance of the parliament, in 

the last fifty y~ars, the parliamentary work is highly commendable. To 

run the democratic process, the rule of law, political leaders and 

national integration are well nurtured by the parliament. 

(C) DIRECTIVE PRINCIPLES OF STATE POLICY 

Part IV of the Constitution (Article 36-51) contains the Directive 

Principle of the State Policy. In order to establish the "Welfare State" 

by the state, certain Directives are been incorporated in the preamble. 

The framers of the Constitution emphasized on the economic and the 

social democracy. Jawaharlal Nehru pledged for a Socialistic Pattern 

of Society. Directive Principle of the state policy.,is been adopted from 

Irish Constitution. Some of the Directives are implemented by the 

Legislation. Neither the state nor the individual can violate any law 

which covers the Directives. Directives are not enforceable by the 

court but they are fundamental in governing the country and state 

would apply the principles in making laws. 
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Classification of the Directives Principles of State Policy (Article 

31-51) of the Constitution deals with Directive Principles. 

1) Article 43 of the Constitution, enjoins the state to secure living 

wage to all workers, no workers can secure a living wage by 

means of an action in a court so long as it is not 

implementation by appropriate legislation. 

2) Article 37 provides that "the provisions contained in Part IV of 

the constitution dealing with Directive Principles shall not be 

enforceable by any court but the principles therein laid down 

nevertheless fundamental in the governance of the country and 

it shall be the duty of the state to apply these principles 1n 

making laws."23 

3) Article 38 lays down that the State shall strive to promote the 

welfare of the people by securing and protecting as effectively as 

it may be a social order in which justice, social economic and 

political shall inform all the institutions of the national life. The 

state shall in particular, strive to minimise inequalities in 

income and endeavour to eliminate inequalities in status, 

facilities and opportunities not only amongst individuals but 

also amongst the groups of the people residing in different areas 

or engaged in different societies. 

4) Article 39 as amended by Forty Second Amendment in 1976 

provides that the state shall in particular, direct its policy 

towards securing -

(a) That the citizens, men and women equally have the 

right to an adequate means of livelihood. 

(b) That the ownership and control of the material 

resources of the community are so distributed as best 

as to serve the common goods. 
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(c) That the operation of the economic system does not 

result in the concentration of wealth and means 

production to the common detriment. 

(d) That there is a equal pay for equal work for both men 

and women. 

(e) That the health and strength of workers, men and 

women and the tender age of the children are not 

abused and that the citizens are not forced by 

economic necessity to enter evocations unsuited to 

their age or strength. 

(f) That the children are given opportunities and facilities 

to develop in a healthy manner and in conditions of 

freedom and dignity and that childhood and youth are 

protected against exploitation and against moral and 

material abandonment. 

(g) Article 39A was added by the Forty Second 

Amendment of the Constitution in 1976. It provides 

that state shall became that the operation of the legal 

system promotes the justice on the basis of equal 

opportunity for securing justice and shall in particular 

provides for a free legal aid by suitable legislation or 

schemes or as any other way to ensure that 

opportunities for securing justice are not denied to any 

citizen by reason of economic disabilities. Article 40 

lays down that state shall take steps to organize village 

panchayats and endow them with such powers and 

authorities as may be necessary to enable them to 

function as units of self government. Article 41 

provides that state shall within the limits of its 

economic capacity and development, make effective 
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provisions for securing the right to work, to education, 

to public assistance in case of unemployment old age, 

sickness, disablement and other cases of --~-·-.!. 

undeserved want. Article 42 lays down that state shall 

make provisions for securing first and human 

conditions of work and maternity itself. Article 43 

provides that the state shall endeavour to secure by 

suitable legislation or economic organization or in any 

other way to all workers, agricultural, industrial or 

alternative work, a living wage, conditions of work 

ensuring a decent standard of life and full enjoyment 

of leisure and social and cultural opportunities and in 

particular the state shall endeavour to promote cottage 

industries on individual or cooperative basis in rural 

areas. Article 43(A) was added by 42nd Amendment in 

1976. it lays down that the state shall take steps by 

suitable legislation or in any other way to secure the 

participation of workers in the management of 

undertakings, establishment or other organizations 

engaged in any industry. Article 44 provides that the 

state shall endeavour to secure for the citizens a 

uniform code throughout the territory of India. 

Article 4 _,lays down that the state shall endeavour to provide 

within a period of two years from the commencement of this 

constitution, for free and compulsory education for all children until 

they complete the age of 14 years. 

Article 46 provides that state shall promote with special care 

that the educational and economic interest of the weaker sections of 

tl)e people and in f\articular of the schedule castes and scheduled 

tribes and shall protect them from the social injustice and all forms of 

exploitation. 24 Article 47 lays down that state shall regard the raising 
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of the level of nutrition and standard of living of its people and 

improvement of public health as among its primary duties and its 

particular the state shall endeavour to bring about the prohibition of 

the consumption, except for medicinal purposes of intoxicating drinks 

and drinks which are injuring to health. 

Article 48 provides that state shall endeavour to organ1ze 

agriculture and animal husbandry on the modern and scientific lines 

and shall in particular take steps for preserving and imposing the 

breeds and prohibiting the strangers of cows and calves and other 

milk and drought cattle. 

Article 49 provides that it shall be the obligatory of the state to 

protect every movement or place or object of artistic or historic 

interest, declared by or under law made by the Parliament to be of 

national importance from spoliation, disfigurement, destruction, 

removal, disposal or export as the case may be. 

Article 50, lays down that the state shall take steps to separate 

judiciary turn the executive in the public services of the state. Article 

51, provides that the state shall endeavour to promote international 

peace and security, maintain just and honourable relation between 

nations foster respect for international law and treaty obligatory in 

dealing of organized peoples with one another and encourage 

settlement of the international disputes by arbitration.25 

Implementation of the Directive Principles : 

Though these Directives are not conforceable by the courts like 

the Fundamental Rights. Yet the people judge the performance of the 

party in the light of implementation of the Directive Principles. 

According to MC Sctalvad, the Attorney General of India, Directive 

Principles confer no legal rights or create no. legal remedies, they 

appear to be likf a Instrument of Instruction or General 

recommendations address to all the authorities. The Directives 
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Principles of State Policy is embedded in the Preamble where the 

authority of the Constitution have solemnly resolve to secure to all 

its citizens justice in the social, economic and political fields, liberty in 

all spheres, equality of status, opportunity and the promotion among 

them all of fraternity assuring the dignity of the individual and the 

unity of the nation. The Directives are considered as the ideals of the 

"Preamble". Some of the implementations of the Directive Principles 

are to be noted during Congress Government. The (i) abolition of the 

Zamindary system is considered to be the first step for the Welfare 

State. (ii) Nationalization of Certain industries to prevent the 

concentration of wealth. (iii) Five Year Plans were launched to raise 

the standard of living by establishing the modern industries. (iv) 

Increasing the Per Capita Income. (v) The Community Development 

Schemes were extended to the Harizons to remove the social and 

economic inequalities. The Congress aimed for a socialistic pattern of 

society. Both the centre and the state government promoted the 

Cottage Industries and establish village panchayat. 

Although they strive for "Sarvadaya" of Gandhian technique .... 

The Finance Minister Shri C.D. Deshmukh have opined that for a 

nation's development industrialization is necessary along with the 

improvement in small scale and cottage industries. To remove the 

economic inequalities, Congress aimed at "Socialistic Pattern of 

Society". 

Janata Party, after assuming the power in 1977 gave emphasis 

on the protection of Harizons and Minorities. The Union Government 

appointed a Commission to provide institutional safeguard of the 

minorities and ensure effective implementation. The Janata Party also 

promoted the National Integration with the joint venture of both the 

state and the centre. Elevating inequalities and racial discrimination 

were the commitmep.ts of the Janata Party. Various Tribal Welfare 

Scl;lemes have been undertaken by the Union Home Ministry in 1978. 
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With the goal of making the Country, a welfare state, the Janata Party 

made some economic policies according to which large number of 

employment would be agricultural and industrial sector. 

Both the Public sector and the Private sector were also been 

encouraged to increased the production. 44th Amendment of the 

Constitution- Clause '2' of Article 38 was implemented. Clause '2' of 

the Article states that 'State shall strive to minimize the inequalities in 

income, and endeavour to eliminate inequalities in status, facilities 

and opportunities, not only amongst the individuals, but also amongst 

the groups of people residing in different areas or engaged in different 

vocations. The Right to property (Article 31) has been eliminated since 

it has become a stumbling block on the path of development of a 

nation. MISA is being repealed under the Janata Government. 

Abolition of the Zamindary, Equalising the Salaries and wages for the 

different vocations. Some more Directives have been added during 

"Mrs. Gandhi's" period, she had formulated 20 Point Programme for 

the welfare of village communities, scheduled castes and scheduled 

tribes. Various programmes have been taken for the welfare state. 

Panchayati Raj was established in each state. Cottage industries were 

encouraged in the villages and loan facilities was provided to the 

villagers. Community Programmes has been launched under Five Year 

Plans elimination of Poverty, ensuring Employment, to the people 

living below the poverty line, social and economic justice was the aim 

of the Congress Govemment under the Prime Ministership of Mrs. 

Gandhi. 
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(D) COMPARISON OF INDIAN PRESIDENT WITH AMERICAN 

PRESIDENT 

The position of President is not so strong than the position of 

President in USA. The American President is the real executive and 

directly responsible to the people of his country.2s This is because the 

framers of the constitution have made the office of the President as 

the figure of the Nation and abroad. He occupies an unique 

Constitutional position than any other personnel of other constitution. 

He appoints the Ministers who are the subordinates of the President. 

They hold office at his pleasure and responsible only to the executive 

not the Congress. Since there is a separation of power in USA both 

Executive and Legislative function separately and they are 

independent from each other. The Executive is not responsible to the 

Legislature. The President of USA, exercises his veto power on certain 

grounds- (1) To protect his own office from aggressive legislation, (2) 

To present a particular legislation from being placed on the statute 

book which the president consider to be very constitutional, (3) To 

check legislation which he deems practically expedient or which he 

thinks does not represent the will of the American people. These 

vetoes exercised by the executive is being classified as absolute, 

qualified suspensive and pocket veto. 26 

The Indian president enjoys the three types of vetoes - (1) 

absolute, suspensive and pocket vetoes. But there is no spoil system 

in India, so the president has no absolute power to appoint inferior 

offices of the Union as is to be found in American Constitution. Thus 

union Parliament, may consult with the President with regard to the 

appointment of Union Public Service Commission and Public Service 

Commission of the State. 
j 
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With regard to the military powers: The President of USA has 

move powers than the president of India. Under the Constitution at, 

wartime the president can direct the military operations, establish 

military government in conquered land and end hostilities by means of 

an armistice. The President becomes a sort of a constitutional dictator 

during the wartime. 

He makes secret diplomatic agreements with foreign powers, by 

surpassing in ,,importance many treaties that in peacetime would 

require senatorial consent. He takes final responsibility for crucial 

military decisions - as in the case of Roosevelt's decision in Second 

World War to concentrate their armed forces against Hitler of 

Germany before finishing off Japan. But the President of India, could 

not exercise such power as the President of USA. 

As a Commander of Chief, the President represents the whole 

Nation. His military role, his ceremonial function and his national 

responsibilities combine to make him a powerful chief of state 

representing the whole nation and rising above the claims of majority 

or minority groups. The framers of the Constitution are the powers to 

the President - the judicial duties - that is the power to grant 

reprieves and pardons for offenses against the Unites States except in 

the case of impeachment. The pardoning power leaves the president a 

good deal of discretion. Neither the congress nor the courts can ever 

rule such pardon. 

The Indian Constitution under the various provisions, vests 

powers in the hands of the President - but subjected to certain 

limitations: The Constitution vest the executive power of the Union 

shall be vested in the President "Article 53". The executive power 

primarily means the execution of the laws enacted by the Legislative 

but the business of the Executive in a modern state is not limited. The 

President has to work under certain restraints. [According to Article 
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53{i), he must exercise the powers]. The executive powers shall be 

exercised by the President of India in according to, with the advice of 

his Council of Ministers [Article 74{1)]. Prior to 1976, there was no 

express provisions in the Constitution, that the President was bound 

to act in accordance with the advice rendered by Council of 

Ministers.27 Though it was judicially established, that the President of 

India was not a real executive but a constitutional head, who was 

bound to act according to the advice of the Ministers. So long as they 

commanded the Confidence of the majority in the House of People 

[Article 75(3)]. The 42nd Amendment of the Constitution Act, 1976, 

Article 74(1)- Clarify- that "There shall be a Council of Ministers with 

the Prime Minister at the head to aid and advise the President who 

shall in the exercise of his functions act in accordance with such 

advice. According to 44th Amendment, one more provisions was added 

- to Article 7 4( 1) which states that the President may require the 

council of Ministers to recognize such advice either generality or 

otherwise the President shall act in accordance with the advice, 

hardened after such reconsideration. 

A.V. Dicey has remarked that the power of the President is 

equivalent to the Prerogatives of the Crown in Britain. The American 

President has wide powers in the matters of administration, which 

Indian President does not enjoy. He has no power to control and 

supervise any department of Government as the American President 

passes. Various Departments of the government of the Union are keen 

controlled by the respective Ministers, where the President is the 

formal head of the administration. 

In the matters of Diplomatic Powers: the President has to take 

conscent of the making treaty and foreign affairs. President represents 

the International affairs and has the powers of appointing Indian 

representatives to other countries of receiving diplomatic 

representatives of other states which is to be recognised by the 
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President. Legislative powers: Like the Crown of England, the 

President of India is a component part of the Union Parliament. The 

position of the President of India is not so strong and real as it 

appears to be. He is only a figure head of the entire field of 

administrative in practice. But in theory, he appoints the Prime 

Minister and distributes the portfolios to the ministers at the different 

department. While appointing the Ministers and allocating portfolios, 

he is bound by the advice of the Prime Ministers. During emergency, 

he cannot act as an autocrat because the Parliament can impeach 

him due to the unconstitutional actions. Thus, he occupies a pivotal 

position as an Executive had but his position is similar to Queen of 

England than the President of America. 

The Parliament at Work (Legislative Body): 

Though our constitution has adopted the parliamentary form of 

govt. like Britain but the Parliament in India is not so powerful than 

the Parliament in Britain. The Parliament is not a sovereign body as 

the sovereignty lies to the constitution. The constitution provides 

certain limitation, according to which the Parliament has to work. 

Since the federal legislature existed in our country the distribution of 

powers are been divided between the Union and the states. The 

parliament has the power to make laws on those matters which are in 

the Union list and the concurrent list. The Union list having 97 items 

such as defence of India, international relations, war and peace, 

citizenship, extradiction, passport and visa, public debt in India, 

foreign loans, Reserve Bank of India, Interstate Commerce, Banking, 

Trade and Commerce .... In the concurrent list, criminal laws and 

procedures, marriage and divorce, bankruptcy, and insolvency, trust, 

civil procedure, trade un1on, social security, legal, medical 

professions, archaeology etc. Both the union of India and the 

Parliament can exercise extensive powers of Legislation. In c;ertain 

cases parliament can pass laws even on these matters which are given 
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in the statelist. According to Article 249, Parliament can legislate on 

any matter given in the state list if the council of states passed a 

resolution by a two third majority declaring that such matter or 

matters among national importance and interest. Article 250 

empowers the Parliament to legislate for the work country or any part 

of the country on any matter given in the state list during the 

proclamation of emergency. 

Parliament has a complete control over the Union Executive -

The Ministers is responsible to the House of the People and it must 

resigniif a role of no confidence is passed against it in Parliament.28 

The Ministers who are in charge of various departments of the 

government can be questioned by the members of the Parliament. Bill 

introduced by the Ministry may be rejected by the Parliament. 

AdjeuYJ:nent motions are moved in the Parliament to criticise the 

Government. If the minister fails to reply the questions put to him on 

the member concerned is entitled to put supplementary questions to 

get the required information. Few days are given, to get the requisite 

information or the supplementary questions may be put before him. 

Resolutions are also moved in the Parliament. A course of debate 

takes place on the Resolutions, several questions may be asked and 

the amendments are been made on such resolutions. Motions of 

adjournments are moved immediately after the question hour. The 

discussion on any matter should be related to public welfare. The 

Parliament controls the administrative by means of debate. 

(ii) Legislative Powers: Article 107 to 122 of the constitution 

deals with legislative procedure in the Parliament. Bills are to two 

types. Ordinary Bill & the Money bill. Ordinary bill can be originated 

in either House of Parliament. No ordinary Bill is said to have passed 

unless it is passed by the two hours of the Parliament. If there is a 

dif~erence of opinioni between two Houses/he President, can s-ummon 

bolh the Houses for a joint sitting, it is considered to have been duly 
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passed. The Bill is then presented to the President for his assent. If 

the Bill is sent to the President for his assent, he may either give his 

assent or refuse his assent or delay his assent or return the Bill for 

the reconsideration by the Parliament. 

The rules made by the Parliament provides an identical 

legislative procedure in both the Houses. Every bill has to be read 

three times and passed through two steps in each House, before it is 

considered to have been passed by the Parliament. 

After Independence, the Parliament had a heavy burden of 

legislative work. It had to lay down the legal framework essential for 

operation of several areas, the laws which were undefined and 

absolute became useful to achieve the goal of national development 

and to build a progressive civil society. 

The procedure of Financial Matters: 

The money bill can be originated only in the House of People 

and not in the Council of States. When the House of people has 

passed the Money Bill, it is sent to the Council of states for its 

recommendation. The recommendation is left to the council of state 

for 14 days. It is left to the House of People to accept those 

recommendation if the bill is being passed in an amended form.29 If 

the house of the people does not accept the recommendation, it is 

considered to be passed in the same form in which it was originally 

passed by the House of the People. 

Control after the Budget: 

The procedures of Indian Parliament with regard to the 

Financial matter - is similar to the British House of Commons. 

Madisan who belong to the Federialist of USA had remarked that one 

who holds the purse holds the power. Though the control of Nation 

purse, the Parliament can exercise control over the Executive. 
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The Fundamental Principles governing the financial system comes 

under the Parliamentary Politics. No tax can be imposed except with 

the authority of the Parliament - no expenditure c~ be incurred 

except with the sanction of Parliament. Every year a annual financial 

statement called the Budget is presented to Parliament who makes 

th-e. policies, like proposals on taxation, estimates of receipts and 

expenditure. A general discussion is made on the budget before they 

have been sent to the various departments. Some of the demands are 

examined by the committees and their reports are been presented to 

House of Lok Sabha. The Constitution lays down that no money bill 

shall be withdrawn from the Consolidated Fund of India - except 

under appropriation made by the law. 

The matters related to the public finance and the governmental 

expenditure is carried out through the committees. To ensure 

parliamentary control over grants made to the government and to 

supervise and control the central appropriations, parliament exercises 

close scrutiny of public accounts, is mainly done by two committees 

(1) Public Account Committee and Committee on Estimates. The 

Estimate Committee exercise control over the administrative 

machinery and formulate policies of the various branches of 

administration. Besides this; the Estimate Committee scrutinize the 

budget estimates, controlling the expenditure. The Public Account 

Committee have the power to scrutinize the report of Public Finance. 

Here the reports of the Comptroller and Auditor General are referred 

to the Committee for examination. 

Besides this the Parliament has the Constitutional Function -

Article 368 of the Constitution of India empowers the Parliament to 

amend the Constitution. The process for amending the constitution 

can be initiated only by the introduction of a Bill for the purpose in 

any of the two Houses of the Parliament. When the bill is passed in 

each House by a m~ority of the total membership of that house 
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present and voting it shall be presented to the president for his assent 

and upon such assent been given to the Bill, the Constitution shall 

stand amended in accordance with terms of the bill. 

Some of the provisions require only a simple majority while a 

limited member of provision needed an additional requirement i.e. 

ratification by the Legislatures of not less than one half of the states. 

UndP.r article 368, Parlia.TUent can make new Constitutional provisions 

or alter any existing provisions subject to the Constituency of such 

amendments without effecting the basic structure of the constitution. 

The matters relating to the scope and ·extent of the power of the 

Parliament to amend the Constitution has been subjected to judicial 

review.3° 

The Parliament also plays a representative role of the people. It 

acts as a forum for having grievances of the people. The members of 

the Parliament plays the representative role, putting towards the 

problems faced by the people, day to day life, (i) Public health & 

hygienic, sanitation, employment opportunities, education, elevation 

of the poverty ... when the Parliament is in session. Thus Parliament 

is link between the Government and the people. Most of the 

developmental works are been taken by the members of the 

Parliament like educating the masses confronting them with the 

nation. 

Educational Role: 

Most of the proceeding and deliberations in the Parliament are 

recorded so that they may help as a part of reference. Parliamentary 

debates becomes the source of Information in the state affairs. 

Parliament also has an important informational role. Most of the 

information's from the government are disseminated to the mass 

media and the public. At the same time Parliament is considered to be 

reasons of political leaders. The procedures and the working for a long 
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period brings the efficiency of the members of the Parliament. Keeping 

the view of socio-political and economic position of the country, the 

parliament, nurtured the National integration with the commitment of 

political unity, democracy and the rule of law. Thus Parliament 

performs its function effectively and substantially. 

(E) SOME OF THE LAND MARK JUDGEMENTS OF THE SUPREME 

COURT REGARDING THE AMENDMENTS AND BASIC STRUCTURE 

OF THE CONSTITUTION 

There has often been clashes between the Parliament and 

Supreme Court regarding "interpretation of provisions of the right to 

property!>The Constituent Assembly did not allow the courts to hold 

any law unconstitutional or void with regard to the rights of the 

property. The High Courts often moved the cases on behalf of the 

Land Lords whose lands have been taken away with less value than 

their prevailing market rate. According to Clause (4) and (6) of the 

Article 31, the validity of such laws could not be challenged on the 

ground of their alleged violation of right to equality as guaranteed in 

article 14. 

(1) Shankari Prasad Vs Union of India3I 

In Kameswar Singh Vs State of Bihar Case,32 the Patna High 

Court declared the Zamindari Abolition Act as invalid, the rates of 

compensation provided under the Land Reform legislation were 

discriminatory. Supreme Court upheld this view since the adequate 

compensation were not provided according to the market value of the 

land. The Parliament responded to that decision and accordingly the 

first amendment Act been passed in 1951. The Constitution First 

Amendment Act 1951 inserted the two new articles 31-A and 31-B 

according to which the judicial review of some types of legislation 

would be abolished. Article 3 1-A excluded the laws that dealt with 
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abolition of certain types of estates and requisite time by the state 

with reference to the right to equality contained in article 14, rights to 

various freedoms contained in article 19, and the right to property 

contained in article 31. Article 31-B confirmed immunity on the laws 

included in the Nineth Schedules from being challenged with reference 

to any of the fundamental rights guaranteed by Part-III of the 

ConstitutioP. _ 

The first Amendment Act of 1951 came to be challenged in the 

Shankari Prasad's Case. In Shankari Prasad's Case, though the 

Parliament has the provision to aim the Fundamental Rights, as 

contain in Part-III of the Constitution, but it should be tested 

according to the provisions contained in Article 13(2) of the 

Constitution. The argument was that the law to which Article 13(2) 

applies would include a law passed by the Parliament by virtue of the 

Constituent Power to guard the Constitution, and so, its validity will 

have to be tested by Article 13(2). Article 13(2) prohibit the state from 

making any law which takes away or abridges the rights conferred by 

Part III and provides that any law made in contravention of clause (2) 

shall to the extent of contravention be void. In Shankari Prasad's 

Case, Supreme Court rejected the question of "validity of the relevant 

provisions as laid in the First Amendment Act. If the fundamental 

rights of the citizen are been abridged by the Amendment Act then the 

party can challenge the validity of such Act and declare it as void. The 

word "Law" used in Art. 13 must be taken to mean rules and 

regulations made in exercise of ordinary legislative powers and not 

amendments to the constitution made in exercise of constituent power 

with the result that Article 13(2) does not affect amendments made 

under Art. 368. Article 32 read in the conjunction with Article 13(2) 

makes Judicial Review as inevitable adjunct of Fundamental Right's 

prov1s10ns. 
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If the constitution makers had intended that any future 

amendment of the provisions in regard to fundamental rights should 

be subject to Article 13(2) they would have taken the precaution of 

making a clear provision in that behalf. 

Article 13 Clause (2) lays down that the state shall not make 

any laws which takes away or abridges the rights conferred by Part III 

a11d auy law which contravenes with this clause must be declared as 

void. The word 'Law' used in Article 13(2) - includes a law in relation 

to the amendment of the Constitution, Fundamental Rights can never 

be abridged or taken away, if the effect of amendment takes away or 

abridges the Fundamental Rights, then the portion would be declared 

as void as under Article 13(2).33 

Since the Constitution is a written, therefore there is a provision 

for its amendment. The power of amendment is usually vested to a 

popular representative body. If a constitution is unchangeable then it 

would be incapable of satisfying the aspirations of a changing society. 

The Constitution of India contains the provision for its amendment in 

Article 368. The Amendment of the Constitution is done by the 

Parliament of a bill of such amendment is passed by the two houses 

with the support of two-third of its members present and voting and 

the absolute majority of the total membership of the House. Since the 

Constitution has a federal character, it can be amended by the 

amendment bill passed by the two-houses of the Parliament and being 

rectified by atleast half the legislatures of the states. The controversy 

regarding amendment between the Judiciary on one hand and the 

Parliament on the other is been marked in several cases. ·"The 

Shankari Prasad Case did not raised such controversies. (It was 

Golaknath Case). The controversy arose in "Golaknath Vs State of 

Punjab"34 Case, in 1967, when Supreme Court held that an 

amendment passed in accordance with the procedure laid down by 
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the article 368 as 'land' within the meaning of that word as used in 

the article 13(2) of the Constitution. 

A bench of Six Judges- C.J. Kamia, P.Shastri, B.K. Mukherjee, 

S.R. Das and N.C. Aiyar participated in this case -withheld that the 

Parliament ·had no power to pass any amendment that would effect 

any of the Fundamental rights that the guaranteed by the 

Constitution. 

Justice Shastri urged that he was not aware of Political 

situation, which may affect the court. The validity of the First, Fourth 

and Seventeenth Amendment Acts were been challenged by the 

Petitioner on the ground that it has closed the judicial review of laws, 

relating to the property. Chief Justice K. Subha Rao spoke in behalf of 

the five judges - emphasizing the "doctrine of prospective overruling" 

to save the existing Constitutional Amendments and Parliament can 

not pass any amendments of Constitution which may take away or 

abridge any of the fundamental rights. J Hidayutullah, remarked that 

"the fundamental rights should remain outside the amendatory 

process, if the amendments takes away or abridges any of rights. He 

further added that "Instead of prospective overruling" he conceived the 

principle of acquisition to legitimise the first, fourth and seventeenth 

Amendment. Golaknath was an example of Judicial activism of the 

late 1960s. This was the first case, where the Parliament's power of 

Constitutional amendment has been checked by the Judges. 

Golaknath case strived a great controversy regarding the scope 

ofjudicial review. This is for the first time the judges had openly taken 

a political position to withhold the power of the Parliament in 

amending the Constitution. 

Sajjan Sing Vs State of Rajasthan Case (1965)35 

The validity of the Constitution (Seventeenth Amendment Act) 

was subsequently challenged before the Supreme Court in Sajjan 
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Singh Vs State of Rajasthan. The 17th amendment Act (1964) no doubt 

protected a large number of agrarian statutes from the equality, police 

power and eminent domain provision of the chapter on Fundamental 

Rights. Justice Hidayetullah defined the Judicial function in 

restrictive terms in one, out which of court publish speeches. The 

Court should concern only with the jurisdiction and Constitutionality. 

Any changes in the Fundamental Right may increase the powers of 

the High Courts. The litigants have however limitized the role of the 

lower courts. The Principle of "Stairre decisis" was imposed by the 

Superior Court. Besides this, Chief Justice Gajendra Gadkar held on 

behalf of the majority of the three judges including himself that the 

Constitutional amendment was not covered by the prohibition of 

article 13(2), the two judges Justice Mudholkar and Hidayutullah 

observed that the fundamental rights has to be fundamental. The 

power of Constitutional amendments should come under judicial 

scrutiny. 

Golaknatb Vs State of Punjab Case (1967)36 

In 1967, the Supreme Court held that an amendment passed in 

accordance with the procedure laid down by the article 368 was 'law' 

with word which has been used in Article 13(2) of the Constitution. 

The court once again seized the power of the Parliament in amending 

the Fundamental Rights. The Petitioner had challenged the validity of 

the First, Fourth and the Seventeenth Amendment Acts. The issue 

before the court was whether the Parliament Acts amending the 

constitution curtails the rights of the citizens were declared to be 

valid. The court however accepted the challenge posed in the 17th 

Amendment. 

Kesbavananda Bharati Vs State of Kerala Case37 

After the Golaknath Case, the Parliament tried to regain its lost 

power by making the necessary amendments of the Constitution of 
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India. When Keshvananda Bharati case was being argued the Political 

atmosphere in the country has undergone radical change which was 

somewhat different from Golaknath Case. Though the Congress Party 

has lost her strength in the centre, various non congress parties 

became powerful in some of the states. The amendment of the 

Constitution was quite difficult. Barrister Nai Pai had introduced a bill 

to amend the Constitutio!! to restore to Parliament, the unlimited 

power to amend the Constitution. The Supremacy implies the right 

and authority of the Parliament to amend the Fundamental Right. 

When Congress Party came to power in 1971, the Parliament got the 

opportunity to make necessary amendments in the Constitution. The 

24th Amendment along with 25 Amendments was challenged in the 

court in the Keshavananda Bharati Vs State of Kerala. The majority 

held that the decision of Supreme Court regarding the unamendability 

of F.R. in Golaknath Case should be declared as rule and void. The 

Fundamental Rights can be amended. A bench of thirteen judges held 

that Article 13 and Article 368 can be amended to enlarge the scope of 

power to amend the Constitution and the provision of Article 13 does 

not imply the Constitutional amendments. Article 14, 19 and 31 can 

be implemented alongwith the Directive Principles of state policy. In 

Keshavananda, the court upheld article 31-C but struck down the last 

provisions being violative of the basic structure of the Constitution. 

Minerva Mill Vs Union of India. AIR, 1980, SC. 198938 

In Minerva Mills's case the validity of that amendment was 

questioned. The Supreme Court by majority, held that the impugned 

amendment was destructive of the basic structure of the Constitution. 

In 1977, 42nd Amendment Act was passed according to which 

Parliament can amend any part of the Constitution and that the 

Supreme Court could not declare any Constitution amendment as well 

and void. By this amendment Fundamental Rights were subordinated 

to Directive Principles. Thus the relationship between the two was 
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completely reversed. This amendment was challenged in favour 

Minerva Mill Case which struck down amended Article 31(3) on the 

ground that it violated basic structure of the Constitution. Thus 

Directive Principles got a subordinate position as compared with 

Fundamental Rights. 

In Minerva Mill's Case, Justice Bhagawati observed that the 

primarily of the Directive Principles of State Policy over fundamental 

rights that the impugned article established was an integral part of 

the basic structure of the Constitution. 

Judicial restraint of the basic structure doctrine: 

Till 1980, the Supreme Court has exercised maximum restraint 

m usmg the basic structure doctrine against constitutional 

amendments. Since then the government made no changes in the 

basic structure doctrine. 

The court uses the basic structure doctrine to strike down the 

constitutional amendments. The new Acts were added to the Nineth 

Schedule and any part which is been added cannot be declared as 

valid. Till 1973, the court has struck down Constitutional 

amendments thrice. It struck down Clause (5) of the article 371-D 

which was inserted by Thirty Seven Amendment Act. The 

Administrative Tribunal usually settle the disputes regarding the 

services as confirmed by State Governments, here the jurisdiction of 

the High Court has been curtailed and so it cannot change the basic 

structure doctrine. This was seen in the "Case of P Sambamurthy Vs 

Andhra Pradesh". 39 The Supreme Court had upheld articles 323 A and 

323B of the constitution inserted by the 42nd Amendment Act, 1976. 

These articles no doubt have given the power to the Parliament to 

pass laws for the administrative tribunals, excluding the jurisdiction 

of the High Court. Supreme Court further felt that the Administrative 

tribunals would reduce the burden of the High Court, giving special 
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provisions for the appointment of the members of the tribunals. This 

decision was however overruled by the Supreme Court in S.P. 

Sampath Kumar Vs India held in "L. Chandra Kumar Vs India"40 case. 

Where the powers of the administrative Tribunals can never be equal 

to the High Court. Article 323A 2(d) of the Constitution has however 

permitted the Parliament to exclude the Jurisdiction of the High Court 

which comes under Article 226. 

Till 1973, the basic structure doctrine has been successfully 

invoked in five case-

(1) Keshavananda Bharati Vs Kerala (in which article 31-c was 

inserted by section 3 of the Constitution, according to the 25th 

Amendment Act 1972. 

(2) Indira Gandhi Vs. Raj Narayan Case4I where Clause (4) of 

Article 329-A was inserted by 4(4) of the Constitution according 

to (Thirty Nineth Amendment Act, 1975). 

(3) Minerva Mill's Vs Union of India - where article 31-C was 

amended by section 4 of the Constitution, according to Forty 

Second Amendment Act, 1976. 

(4) P. Sambarmurthy Vs. A.P. case - of 1973 where Clause (5) of 

Article 371-D was inserted by section 3 of the Constitution. 

(5) In L. Chandra Kumar Vs. India - 1976, where Clause 2(d) of 

Article 323-a inserted by Section 46 of the Constitution. 

The Supreme Court has used the power derived from the basic 

structure doctrine. The judicial restraint was imposed in 'Kihota 

Hollohan Vs Zachillu and others' - where the Supreme Court 

examined the validity of Constitution amending to the 52nd 

Amendment Act of 1985. The amendment inserted the lOth Schedule

containing the provision against detection of members of the 

legislature. 
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(F) CONFLICT BETWEEN DIRECTIVE PRINCIPLES AND THE 

FUNDAMENTAL RIGHTS 

The framers of the Constitution wanted to bring harmonious 

blending of Fundamental Rights and Directive Principles of State 

Policy in Part III and Part IV of the Constitution. It is generally 

believed that the Fundamental Rights being justiciable in character, 

but Directives are not justiciable so that the principles do not override 

"the Fundamental Rights of the individuals". The Supreme Court in 

the case of "Champakam Dorairajan Vs State of Madras42 held that 

Directive Principles of State Policy under Article 37 cannot override 

the provisions found in Part III notwithstanding any other provisions 

are expressly made enforceable by appropriate writs, orders, or 

directions and under Article 32. 

The chapter on Fundamental Rights is sacrosanct and not liable 

to be abridged by any legislative Act or Executive Order, except to the 

extent provided in the appropriate Article in Part III. The Directive 

Principles of State Policy have to conform to and run subsidiary to the 

chapter on Fundamental Rights. According to Dr. B.R. Ambedkar .. 

"The Directive Principles are like the Instruments of Instruments 

which were issued to the Governor General and to the Governors of 

the Colonies and to those of India by the British Government under 

the 1935 Act. According to Sir B.N. Rau, the Directive Principles of 

State Policy are in "the nature of moral precepts for the state 

authorities and are open to the facile criticism that the Constitution is 

not the place for the moral precepts. But they have an educative value 

and most modern constitution lays down general principles of this 

kinds. They correspond to the instructions with which we are familiar 

in Indian Constitution only, instead of being addressed to the 

Governor General or the Governor they are addressed to all state 

authorities, legislative or in executive. So long as there is no 

infringement of any Fundamental Rights to the extent conferred by 
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the Provisions in Part III there can be no objections to the state acting 

in accordance with the Directive Principles set out in Part IV but 

subject again to the Legislative and Executive power and limitations 

conferred on the state under the different provisions of the 

Constitution. 

In 1971, according to 42nd Amendment Act, Article 31C was 

introduced, which states the Directive as contained in Part IV shall 

not be enforceable in the Court if it contravenes the fundamental 

rights as conferred in Article 14 and 19. 

In Minerva Mill's Case43, the Supreme Court struck down Article 

31 C on the ground that it included the total exclusion of judicial 

review. ~1hich offended the basic structure of the Constitution. 

Sanctions behind the Directives: 

Though these Directives are not enforceable. Yet they should be 

considered to be fundamental in the governance of the country it shall 

be the duty of the state to apply these principles in making laws 

"Article 37".44 

It shall be the duty of the Union to see that every state who 

implements the Directive as far as possible. It should be competent for 

the Union to issue directions against particular states to introduce 

free and compulsory education for children "Article 45 .. ; the Court 

stressed the importance of the Directive Principles in the case of "The 

State of West Bengal Vs Subodh Gopal Bose".45 Justice S.R. Das and 

Jagannadha Das declared that the court can not ignore the Directives 

since they are not against constitutional principles. Besides this, 

Judiciary has also interpreted the real nature of the Directive 

Principles and the relationship with Fundamental Right in a 

harmonious construction of both, since both are incorporated in the 

Constitution. In the famous "Golaknath case Vs State of Punjab46, the 

Supreme Court led by Chief Justice Subha Rao declared by a majority 
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of 6 to 5, that Parliament will have no power in future i.e. from the 

date of this decision to amend any of the provisions of Part III of the 

Constitution so as to take away or abridge the Fundamental Rights 

therein. 

Justice Subha Rao also declared that "The Fundamental Rights 

are given a transcendental position under our Constitution and are 

kept beyond the reach of Parliament. At the same time Part III and IV 

constituted an integrated scheme forming a self contained code. The 

scheme must be made elastic so that all the Directive Principles of 

state policy can reasonably be enforced without taking away or 

abridging the Fundamental Right. 

Again in the case of Keshavananda Bharati Vs the Union of 

India, known as the Fundamental Right Case 1973, the Supreme 

Court upheld the Parliament's right to amend the Constitution 

including the Fundamental Rights but not the basic structure or 

framework of the Constitution. Inspite of this in the opinion of the 

Court, the Directive Principles laid down the ends to be achieved while 

the Fundamental Right should be taken to means through which 

goals are to be achieved. 

The Executive and the legislative, gave importance to the 

Directives Principles of State Policy since the basic objectives of the 

constitution is to promote the Welfare of the people by securing and 

protecting effectively, the social order which may ensure justice -

social, economic and political. According to the "Draft of First Five 

Year Plan" - the Economic and social pattern to be attained through 

the Planning as indicated in the Directive Principles of State Policy 

enumerated in Article 36 to 51 of the Constitution. The state has to 

endeavour within the certain limits of economic capacity and effective 

provisions are required for securing right to work, right to education 

and right to public assistency in case of employment, old age, 
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sickness and disabilities. Directive Principles also emphasised on the 
' 

social order based on equality of opportunity, social justice, right to 

work, right to an adequate wage and increase of social security for all 

citizens. They would serve the guidelines of the State Policy. The 

economic goal has found its place in the "Second Five Year Plan. 

Which the Second Five Year Plan gave the importance to the "Socialist 

Pattern of Sode~;". The s0cialistic pattern of the society should be 

flexible in nature. Then the 42nd Amendment of the Constitution 

provides the high ideals of socialism, secularism and the integrity of 

the nation to make the Directive Principles more comprehensive and 

give them the precedence over those Fundamental Rights which have 

been allowed to be relied upon to frustrate "Social economic reforms 

for implementing the directive principles". 

The Changes in Article 368 and the 42nd Amendment Act of 1976: 

According to D.D. Basu's observation, "so far as the precedential 

ground for reviewing the validity is concerned the 42nd Amendment 

Act sought to do away with this power of the Court where it is not 

according to the procedure laid down in Article 368, by the use of 

words or any ground in 'Clause 4' and the word "no limitations" 

whatever in Clause (5). From the judicial standpoint, the following 

reasons may be put forward since two clauses inserted by 42nd 

Amendment Act without amending Clause (1) would be off ineffective 

to preclude Judicial Review on the procedural grounds, Clause (5) is 

only a declaratory provisions for "removal of doubts" which by itself 

can not create new law or after the existing law at any rate it cannot 

be held to effect on implied repeal of Clause l(ii). Clause (4) is the 

more directly rejected smce the amendments done for the 

reconstruction of the Constitution is considered as super flows by the 

Supreme Court. In Keshavananda Bharati Case, the Supreme Court 

for the first time exercised the power of judicial review on the following 

grounds-
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By the virtue of the Power to 'amend' conferred by Article 368, 

Parliament cannot alter the basic structure according to Khanna and 

the word "amend" implied after amendment, has altered some 

provisions of the original constitution. This is considered to be one of 

the feature of Judicial Review was first applied. 

In Keshavananda Bharati Case the second part of Article 31 C 

was inserted by the Constitution (25 Amendment) Act 1971 was 

struck on the ground that it made the legislative the final authority to 

determine whether the law made by itself was law made to give effect 

to a Directive Principles specified in Article 31 C and then totally 

banned the courts from exercising their powers of judicial review to 

enquire whether a particular act which was sought to shielded under 

31 C was exacted for the object of implementation of Directive 

Principles. The power to amend, inserted by Article 368 in Parliament 

except the cases referred to provision to Clause (2) there is additional 

requirement of rectification by State legislatures. Hence, Parliament 

cannot directly or indirectly delegate the power to some other body if 

the court strike down that the Constitution Amendment Act as 

invalid. In Keshavananda Case, the latter part of Article 31C was 

struck down by the majority on the ground that it not only authorised 

the legislative to make the law violative of Article 14, 19 and 31, but 

also conferred on it the power to make it immune from the attack on 

the ground by itself inserting in that law a declarative. This 

constituted a delegation to the Legislature. [D.D. Basu has observed 

that if the doctrine cannot ultra lives, then Court cannot take away 

"any clause ... " through the Judicial Review]. 

The 42nd Amendment Act repeated this theory by inserting 

Clause (5) to say that there are no limitations whatsoever to the power 

conferred by Article 368, and Clause (4) to say that a Constitutional 

Amendment Act shall be immune from Judicial review altogether 

whether on substantive on procedural grounds. 
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Some of the Supreme Court Judgements on Fundamental Right's 

Cases: 

"Fundamental Rights are guaranteed under the Constitution as 

incorporated in Part III. The framers of the Constitution were 

influenced by the Bill of Rights of the American Constitution, the 

Declaration of Rights of Man in France, the Irish Constitution of 1935, 

the Post War Constitution of Japan and Burma and Declaration of 

Human Rights by United Nation. There are 6 Fundamental Rights 

guaranteed under Part III of the Constitution. In the words of Chief 

Justice P.B. Gajendragadkar - Fundamental Rights are legally 

enforceable right governing the relation between state and the 

individual. Fundamental rights are considered to be said of the 

Constitution. 

Fundamental Rights, as included in Constitution are: 

1) Right to Equality (Article 14) 

2) Right to Freedom (Article 19-22) 

3) Right against Exploitation (Article 23) 

4) Right to Property (Article 21-22) 

5) Right to Freedom of Religion (Article 25-28) 

6) Cultural & Educational Rights (Article 29) 

7) Right to Constitutional Remedies (Article 32). 

Equality before the law and Equal protection of law although 

seems identical - but both have different meaning. Article 14 of the 

Constitution provides that the state shall not deny to any person 

equality before the law or the equal protection of the laws within the 

territory of India. 

Equality before the law is some what a negative concept- which 

means "absence of any special privilege in favour of any individual or 
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equal subjection of all classes to the ordinary law" - while equal 

protection of law is merely a positive concept - which implies equal 

treatment in equal circumstances. 

The Equality before the Law - was first expressed m the 

Common Law of Britain. While Equal Protection of Law had its origin 

in the 14th Amendment of the Constitution of United States. 

Nevertheless we have adopted, equality before the law which is taken 

from Dicey's Rule of Law. Which means that no man's above the law of 

the land and that every person what ever be his rank or status is 

subjected to the ordinary law and amendable to the jurisdiction of the 

ordinary tribunals. In other words right from the King to the ordinary 

citizen, everyone is equal in the eyes of law. There should not be any 

discrimination between the person and a person. But in India there is 

certain exceptions -

1) The President or the Governor of the State shall not be 

answerable to any Court for the exercise and performance of the 

powers and duties of his office or for any act done or purporting 

to be done by him in the exercise and performance of that 

powers and duties. 

2) No criminal proceeding whatsoever shall be instituted or 

continued against the President or a Governor in any Court 

during his term of office. 

3) No civil proceeding in which relief is claimed against the 

President or the Governor of State shall be instituted during his 

terms of office in any court in respect of any act done or 

purporting to be done by him in his personal capacity whether 

before or after he entered upon his office as President or 

Governor of such state until the expiration of two months after 

the notice in writing has been delivered to the President or the 

Governor as the case may be or left of his office stating the 
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nature of the proceedings the cause of action therefore, the 

name, description by when such proceedings are to be 

instituted and the relief which the claims (article 361). 

The Supreme Court and the High Court are been equipped with 

power to Issue Certain Writs like Habeaus Corpus, Mandamus 

Prohibition, Certi( orary and Quo warrants etc. to protect the 

"Fundamental Rights" of the Individuals. In Dalmia Vs Tendolkar 

Case47, the Supreme Court, condemns the discrimination by the 

procedural law and analysed the meaning of Article 14. Article 14 is 

applied to both citizen and non-citizen of the country. In Dalmia's 

Case, Supreme Court first applied the "Classification of the 

individuals or the group of individuals must be on the basis on 

occupation or geographical regions. Members of any group can be 

defined as a class." Article 14 can not be applicable to the 

Parliament or the State Legislature. If the individual claims that he is 

been treated equally by the state or Parliament or any authority, 

Supreme Court, stated, that under certain reason or circumstances 

the authority may discriminate which comes under Article 14. In 

Satish Chandra Vs the Union of India,48 the Supreme Court held that 

all persons and things similarly circumstanced shall be treated alike 

both in priviledges conferred and imposed. Equality before the Law 

means the laws should be equal and should be equally administered 

and that the like should be treated alike". In several cases, we have 

seen there is a "discriminatory done by the authority on the ground of 

violating Article 14 of the Constitution is being Challenged" - The 

Supreme Court in "Kedar Nath Vs State of West Bengal ... "49 are 

stated that the equal protection of the laws guaranteed by Article 14 of 

the Constitution does not mean that all the 'laws must be general in 

character and universal in application and that the state is no longer 

to have the power of distinguishing and classifying persons or things 

for the purposes of legislation". The equal protection of laws means 
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the right to equal treatment in similar circumstances. Article 14 

ensures equality among equal protecting persons similarly placed 

against discriminatory treatment. In the state of Bombay Vs Balsara,50 

the Supreme Court held that if law deals equally with members of a 

well defined class it is cannot be openly changed for denying the equal 

protection on the ground that it has not been applicable to other 

countries. 

"Reasonable Classification shall be put forward in certain cases 

where discrimination may be done but does not infringe the Article 14 

of the Constitution. Reasonable classification for conservancy changes 

- for sale tax, income tax does not violate the Article 14, if the 

classification is based on historical reasons to geography. In the 

Sakhwant Vs State of OrissaSI (1955, the Supreme Court stated that 

"Legislation enacted for the achievement of a particular object or 

purpose need not be all embracing". It is for legislative to determine 

what categories it would embrace within the scope of legislation and 

nearly became certain categories would stand on the same footing as 

there which are covered by the legislation .... In Biswambhar Vs State 

of Orissa and Ram Chand Vs State of Orissa the Supreme Court held 

further, that Article 14 did not prevent the legislative from introducing 

a reform gradually that is to say at first applying the legislation to 

same of the institution or objects having common or particular areas 

only, according to the exigencies of the situation." If the unreasonable 

discrimination is made between person and another person in fiscal 

law, violating Article 14, then the Supreme Court stated that 

discrimination or such ground is consider to violate Article 14. 

If the state has a monopoly power in transport services, it would 

not infringe Article 14. Minimum wages fixed by the industries in state 

may be different. Fixing different wages for different industries depend 

upon the economic and local conditions. 
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In Biswambhar Vs State of Orissa and Ram Chandra Vs State of 

Orissa, the Supreme Court further hold that Article 14 did not prevent 

the Legislature from introducing a reform gradually - at first applying 

the legislation to some of the institutions or objects having common or 

particular areas only, according to the exigencies of the situation. 

The Classification may not always be discriminatory: 

The power of the legislative in making statutes for formation is 

always found to be flexible. In this case it would not be violatative of 

Article 14, since statute does not transgress the fundamental 

principles underlying the doctrine of equality. Thus forming statute is 

not always unreasonable on the ground of discrimination, since there 

are certain incomes where the taxes are being exempted. 

While promoting the members of the Scheduled Castes and 

Schedule Tribes an universal criteria is followed which may be 

different in other states. But these may not be violative of Article 14. 

In the same way the Rajasthani Language has been incorporated in 

the VIII of Constitution, while Manipuri, Kankani and Nepali have 

been included in the Constitution, cannot be challenged which is part 

of basic structure of the Constitution. The Railways by their circular 

dated 14th October 1980 partly treating temporary statutes service of 

the open line casual labour on their regularization as qualifying 

services for pension. 

Thus equality clause applies to every person, citizen or non 

citizen. For the welfare of the individual and for the social good, the 

court interpret this clause. 

Article 15 (Prohibition on grounds of Religion, Race, Caste, Sex, 

Place of British). Article 15 prohibits discrimination on the basis of 

religion, race, sex, place of birth. Within the scope of Article 15, the 

Supreme Court has held that the fundamental right conferred by 

Article 15(1) is conferred on a citizen as an individual is a guarantee 
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against his being subjected to discriminating in the matter of rights, 

priviledge and immunities put aiming to him as a citizen generally 

Article 15 states that "State cannot make classification of the socially 

and educationally backward classes only on the consideration of the 

castes. 

In M.R. Balaji Vs State of Mysore held that though the state was 

competent to resume the seats for the backward classes, Scheduled 

Castes and Scheduled Tribes but it should be under certain limits. 

Reservation of seats has to be reconciled within the broader interest of 

the community as a whole. 

In Indra Sawhney V s Union of India, the Supreme court has 

held the special provision contemplated by Article 15(4) -which gave 

emphasis on the affirmative action of the state to improve the 

conditions of the disadvantaged members of the backward classes of 

citizens. In R. Jacob Mathew Vs State of Kerala52 "seats in the medical 

college of Kerala were reserved by a Government GO for (a) Ezharas, 

Muslims and Latin Catholics on the ground that they belonged to 

socially and educationally backward classes, (b) in favour of the 

children of registered medical practitioners and (c) for outstanding 

sportsman. The court upheld the reservations in favours of Ezharas, 

Muslims and Latin Catholics valid under Article 15(4). Reservations in 

favour of outstanding sportsman were also held legal on the ground 

that it was based on valid classification under Article 14 but the court 

struck down the reservation in favour of the children of medical 

practitioners on the ground that it was based on a classification which 

had no rational relation to the object to be secured." Under Article 

15(4), the socially and educationally backward classes should be 

treated with equal dignity in which justice should be social, economic 

and political which is enjoyed by majority in the society . 

• 
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Equality of opportunity : 

Article 16 of the Constitution states that "Equality of 

Opportunity should be in the mattes of public employment .... "There 

shall be equality of opportunity for all citizen in matters relating to 

employment or appointment to any office under the state. No citizen 

shall on grounds only of religion, race, caste sex, descent, place of 

birth, residence or any of them be ineligible for a discriminated 

against in respect of any employment or office under the state. 

Nothing in the Article shall prevent the state from making any 

provisions for the reservation of appointments or posts in favour of 

any backward class of citizens which in the opinion of the state is not 

adequately represented in the services under the state. 

Under Article 16(4), nothing in this Article shall prevent the 

state from making any provision for reservation in maters of 

promotion to any class or classes of posts in the services under the 

state in favour of the Scheduled Castes and the Scheduled Tribes 

which in the opinion of the states are not adequately represented in 

services under the state. 

Devdasan V s Union of India - case 53 the Supreme Court 

according to the Article 16 - stated the Central Government to 

regulate "carry forward rule" appointment of persons belonging to 

backward classes, in public services. According to the resolution 

taken by the government of India, 12 1/2% and 5% of total seats would 

be reserved for the Scheduled Castes and Scheduled Tribes. In any 

particular year the number of seats available is less than the number 

of reserved posts, the posts in excess, shall be treated as unreserved . . 

for that year but in the next year the number of post which have been 

otherwise reserved for the year should be reserved for the such 

candidates in a normal course would be argumented by the number 

which has been converted into non reserved posts in the proceeding 
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years. The process of carrying over was to operate for a period of two 

years at one time. On the basis of reservation the "carry forward rule" 

was permitted out of 45 seats 29 seats, were reserved for the 

Scheduled Castes and Scheduled Tribes. 

In the case of Krishna Chandra Nayar Vs Chairman CTOs53 the 

court held that in the matter of making application for employment 

under the state Article 1 b(l) guarantees to the citizens equal 

opportunity. In another case, C.K. Achuttan Vs State of Kerala54 the 

court held that it also guarantees right for being considered for the 

post on merit. In its application to the government servants, Article 16 

has eroded the rule of worker and servant giving taken constitutional 

protection. In Jagadish Lal Vs State of Haryanass the court held that 

equality of opportunity should be based on ability and opportunity 

needed for each cadre and grade. 

Cases relating Conflict between Fundamental Right and Directive 

Principles : 

In the case of Champakam Dorairajan Vs State of Madras, the 

Supreme Court observed that Directive Principles of State Policy have 

to conform to and run subsidiary to the chapter on F.R. and so they 

are enforceable by a court. They cannot override the provisions found 

in Part III which are not only expressly made enforceable by 

appropriate writs under Article 32 but once sacrosanct. 

In the case of Sheela Barse V s Secretary of Childrens Legal Aid 

Society, Mumbai56 a writ petition was filed in the High Court under 

Article 226. The children in the "New Observation Home at Mankhund 

were illegally harassed and detained and forced to take the hazardous 

work and the society make a huge share of profit. The petition has 

stated that the decision given by the High Court is inadequate and so 

the appellant filed a petition in Supreme Court under Article 136. 
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Chief Justice P. N. Bhagawati directed the Juvenile Courts to 

presides over this case "with regard to the harassment of the children" 

and the voluntary organisation should not be considered as state but 

the society who would regulate the activities according to the 

provisions laid in Article 24 and 21 alongwith the Directive Principles 

of State Policy. In D.D. Vyas and other Vs Ghaziabad Development 

Authority,s7 the appellant filled a petition a.gainst the G.D. Authority 

on the ground that the open space should be used for public park not 

for any other purpose. The People's Union for Democratic Right 

(PUDR) and others Vs Union of India, 58 the Committee under People's 

Union for Democratic Right, investigated whether the Labourers for 

the Construction Projects were recruited through the labour laws. 

Most of the labours were migrated from the rural areas of Bihar, 

Orissa, Bengal, Tamil Nadu, Andhra Pradesh, Madhya Pradesh & 

Rajasthan. Justice P.N. Bhagawati directed the Authority for weekly 

inspections must be done and minimum wages should be given to the 

labours implementing the labour laws. The rights of the workers are 

violated due to poverty, illiteracy and ignorancy. They cannot 

approach the Court, for redresses, so the judicial redress is beyond 

the reach of the poor workers, landless labourer. The landmark 

judgement in People's Union for Democratic Rights became popular 

and was taken an example - which is cited in many cases. This has 

widened the scope of Article 23 which is used under Directive 

Principles of State Policy. 

In another case Sachidananda Pandey Vs State of West 

Bengal 59, an appeal was filed against, an order of the Calcutta High 

Court under Article 226 of the Constitution. The petitioner alleged 

that the land which was allotted for "construction of zoo at Five star 

hotel by the Taj Groups were constructed on it." They had violated 

Article 14,31, 46A and 51A(g) of the Constitution and also the Bengal 

Public Parks Act, 1904. In the Case of Mathew Lukose Vs Kerala State 
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Pollution Control Board, 60 petition was filed under article 226 of the 

constitution against the Pollution caused by Travancore Electro 

Chemical Industries. The Electro Chemical Industries have violated 

Article 21 and 51 (g) of the Constitution, the water (Prevention and 

Control of Pollution) Act 1979 and the Rules Air Prevention and 

Control of Pollution Act 1981 and the Environment Prevention Act 

1986. In another c8se of George Manpilly and another Vs State of 

Kerala61 - petition was filed under Article 226 of the Constitution 

asking the Court to prevent the sale of arrack in Polythene sockets as 

it was injurious to health. 

From the above cases, it reveals that the directives Principles 

provide new approach in interpreting the Constitution, enforcing new 

principles. According to Article 37, State shall have the duty to apply 

the Directive Principle, whenever necessary. Though there is a conflict 

between the Directive Principles and Fundamental Rights, both 

constitute the conscience of the Constitution. According to Supreme 

Court, the Fundamental Rights and Directive Principles are 

supplementary to each other and maintain the balance between them 

is essential for preserving the basic structure of the Constitution of 

India. Both Fundamental Rights and the Directives should work 

various efforts with act having the individual or the state. 
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(G) A COMPROMISE BETWEEN JUDICIAL SUPREMACY AND 

PARLIAMENTARY SOVEREIGNTY 

It is quite difficult to balance the power between the three 

organs of the Govt. Since the Constitutions of the different countries 

have been adjusted with the changing situation. Like United States, 

the Constitution have adopted "the rigid scheme of separation of 

powers and the checks and balances" which have failed in its actual 

working and Judiciary has assumed supremacy under the powers of 

interpretation of the Constitution.62 This is known as "safety value" or 

the balanced wheel of the Constitution. As Chief Justice Huges - has 

remarked "The Constitution of USA is what the Supreme Court says it 

is". It has the power to invalidate a law duly passed by the Legislature 

not on the ground that it transgress the legislative powers .... Vested 

in by the Constitution but by the General Principles such as "due 

process" -which has been defined only by the Supreme Court. The 

American Judiciary is known to be the third Chamber or Super 

Chamber of the Legislature. 

Under the English Constitution, the Parliament is considered to 

be supreme in the words of Black Stone .... "The Constitution can do 

everything which is not naturally impossible' and the courts cannot 

nullify any Act of the Parliament. But the Indian Constitution adjusted 

the American system and Judicial Supremacy and English Principle of 

Parliamentary Supremacy". 

The Sovereignty of Parliament m India 1s different from the 

British Model in some aspects:-

The Indian Parliament is of the Constitution of India. Its power, 

rights, privileges, obligations have been formed in the relevant Articles 

of the Constitution of India. It is not a sovereign body, having 

unlimited powers. (Since the Constitution have adopted the federal 

structure, the powers have been distributed between the Union and 
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State Government. Since the Indian Constitution is a written 

constitution, it has adopted federal structure, where the powers have 

between Union and States Government under Union and State List. 

The Constitution has been considered as the Supreme Law of the 

Land so every powers- the executive legislative or judiciary whether it 

belongs to the federation of the component states is subordinate and 

controlled by the constitution. 

Both the centre and the state derives their power from the 

constitution. The constitution has given specific powers to the 

Parliament and the Parliament has to work within its boundary. It can 

not amend the provisions of the Constitution. Some of the Provisions 

can be amended only when the state legislature approve it. 

Parliamentary sovereignty in India is limited below because of 

the jurisdiction of the Supreme Court. The authority of the court acts 

as a balance between the three branches of the govt. It retrains the 

laws enacted by the Parliament. The Supreme Court as a final 

interpreter can examine the "Constitutionality of laws enacted by the 

Parliament and can declare any law un-constitution if they contravene 

any provisions of the constitution. But there is such restriction 

imposed upon the Parliament in Britain. 

Fourthly the Incorporation of Chapter III of Fundamental Right 

has limiti~ed the power of the Parliament in India. While enacting laws 

the Parliament has to ensure that they do not infringe the 

Fundamental Rights of the citizen as they are protected by the 

constitution itself. 

All these limit;:1.tions and restrictions dearly reveal that Indian 

Parliament can not claim to be a sovereign body. Laws made by the 

Parliament of India are limited through the various administrative 

details as laid in the constitution. Thus , constitution of India has 

established the Judicial supremacy instead of Parliamentary 
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supremacy. The Chief Justice C.J. Kannia expressed in "Gopalan Vs 

Madras Case" - it is difficult upon any general principles to limit the 

omnipotence of the sovereignty legislative power by judicial 

interposition except so far as the express words of a written 

constitution give the authority such powers. The Constitutional 

provisions deliberately limits the legislative power and controls the 

temporary will of major1t~r by the Parliament. 

While enacting laws the Parliament has to ensure that they do 

not infringe the Fundamental Rights of the citizens. Article 32 

guarantees the citizens the right to move the Supreme Court to issue 

orders on writs for the enforcement of Fundamental Rights contained 

in Part III of own constitution. Under Article 226, the High Courts can 

issue necessary writs for the enforcement of Fundamental Rights. 

Article 13 of our Constitution declares that any law which contravenes 

any of the provisions of the part on Fundamental Rights shall be void. 

The "Case Law" though by Article 14, 12 it is binding or have the only 

law" is enforced by court. "Constitutional" .... Is what the courts say is 

constitutional and that is judicial supremacy". 

Though in our Constitution, Parliament is supreme in enacting 

laws and amending the constitution, but the Supreme Court is 

supreme in dealing whether the laws enacted and the amendments 

made by the Parliament are within the ambit of the constitution. The 

courts in India have the power to decide whether a fundamental right 

has been infringed or not Article 32 and 226 give the supreme court 

and the High courts power to grant most. 

Although the Constitution of India imposed a limitations of both 

the Parliament and the Supreme Court, the Conflict started to arise 

between the two specially with A.K. Gopalan Case. 

The importance of Article 32 of the Constitution was 

emphasized by Dr. Ambedkar in the Constituent Assembly- where he 
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had expressed that this particular Article in this constitution is the 

most important without which this constitution would 1_: • nullify •..... 

It is the very soul of the Constitution and which the house of the 

Parliament has to realise its importance. Article 32(1) provides that 

the right to move the Supreme Court by appropriate proceedings for 

the enforcement of the fundamental rights conferred in Part III of the 

Constitution is guarani_eed. 

Article 32(2) lays down that the Supreme Court shall have the 

power to issue directions or orders writs, including writs in the nature 

of habeas, corpus, mandamus, prohibition, quo-warranto, certiorari 

for the enforcement of the fundamental rights, Article 32(3) authentic 

Parliament to empower any other court to exercise within the local 

limits of its jurisdictions all or any of the powers exerciseable by the 

supreme court under Article 32(2). The conflict between Supreme 

Court and the Parliament arose in the case of Golaknath Vs State of 

Punjab. The Supreme Court held that fundamental rights were 

outside the amending process and the Parliament will have no power 

in future to amend the provisions of Part III in order to abridge or take 

away any fundamental rights. 

This vtew was challenged by the Parliament m the 

Keshavananda Bharati Case and the Supreme Court reversed the 

primary decisions that Parliament could amend any part of the 

constitution but it could not destroy the basic structure of the 

constitution. The 24th Amendment however gave the supremacy to the 

Parliament. 

According to the 25th Amendment, compensation made by the 

state for acquiring the private property is non-justiciable. The govt. 

tried to strengthen the Supremacy of the Parliament against the 

judicial review of the court and to establish importance of Directive 
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Principles over the Fundamental Rights. But the court tried to struck 

down parliamentary legislation and amendments. 

The real nature and the significance of the Directive can best be 

understood from the stand point taken by the Judiciary in various 

cases - Directive Principles of state policy is considered to be non

justiciable in character. Sometimes Directives became subservient to 

Fundamental Rights. 

In certain cases, Directives are realised to be quiet important in 

the broad constitutional setting. This was clear in State of Madras Vs 

Champakan Dorairajan Case. The Supreme Curt held that "Directive 

Principles of State Policy which by Art 37 cannot override the 

provisions found in Part III of the Constitution. It should not encroach 
I 

upon the writs - orders as laid ~~article 32. The Chapter of 

Fundamental Rights is sacrosanct and not liable to be abridged by 

any Legislature or Executive. 

Changes brought about by the 42nd Amendment in the Directive 

Principles of State Policy which has been given more importance than 

the Fundamental Rights. 
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CHAPTER-IV 

BACKWARD CLASSES- THE SOCIAL ORDER AND THE 

CONSTITUTIONAL ARRANGEMENTS IN INDIA 

(A) 

CASTICISM IN INDIA 

Caste played a dominant role in the rigid structure of the society 

Right from the Rig Vedic Period till the later Vedic Age, the fourfold 

division of the society was based on Varnas, Caste and sub-caste had 

been divided on the basis of their profession. Brahmins were placed in 

the upper strata of the society performing the work of a priest, 

Kshatriyas (the warrior group) the Vaishyas (the peasants, traders) 

placed in the second and the third section while the sudras were 

placed at the lowest strata of the society. This rigidity of the caste 

system still persists today and thus created disparity, inequality 

discrimination among the upper and lower sections of the society. The 

sudras were considered to be the people of low birth, hence they had 

to serve the upper three classes. Mahatma Gandhi had considered 

them "the Harijans" as untouchables who were deprived from the 

main stream of the society. India since Independence had witnessed 

this caste rigidity which gave birth to inequality and injustice in a 

massive form. In the mid nineteenth century social, and religious 

reformers like Raja Rammohan Roy, Justice Ranade, Iswar Chandra 

Vidyasagar, Jotibe Phule felt the need of "abolishing caste rigidity" 

along with the spread of the western education. 1 They strived hand for 

uprooting the very evils of the society like "abolition of sati" ban of 

polygamy. Jotiba Phule in Maharastra in the early 1849 had founded 

the Paramhansa Mandoli institution, through which he had been able 

to bring all sections of under one entity. 
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Many eminent scholars have defined caste in a vivid manner. 

Sir H. Rishley has defined caste as a collection of families or group of 

families possessing a common name which usually denotes or is 

associated with specific occupation, a common descent or belonging to 

a single homogenous community. Caste in India means an artificial 

chopping off the population into fixed and definite units each one 

presented from fusing into another through the custom of endogamy. 

This endogamy is confined only to caste itself. Caste has been 

considered as a homogeneous group having a common culture. 

Nesfield defines caste as "a class of the community which disowns any 

connection with any other class and can neither intermarry nor eat 

nor drink with any but persons of their own community." Caste has 

its own characteristics- caste, class, gender. 

The effect of the British Rule has somehow had an impact on 

the caste system. The British had introduced a new principle of justice 

where all men are equal before the law. The uniform civil code was 

established. The uniqueness of the western civilisation has however 

reflected on the Indian society. Bankim Chandra Chatterjee in his 

work "The Tract on Equality" - stressed on the discrimination against 

the poor by the rich, against the Shudros by Brahmins - which has 

been subjugated under the colonial rule of the British. The 

humiliation has no doubt brought the inequality of race, .... as well as 

the inequality of the castes. For an egalitarian society unevenness in 

economy should be abolished as Gandhi, had expressed his feeling 

towards the untouchables, .. . .. . The discrimination has however 

paralysed the Indian society. The idea of equality and experience of 

inequality has become a day today affairs a debate and discussion. In 

order to achieve the social justice, ...... many eminent scholars have 

discussed about the welfare state. Welfare state's main objective is the 

social welfare, which in other words been "well being of the society''.2 

In a modernised society, social welfare has its great significance to 
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1m prove the quality of life specially . . . vulnerable sections of the 

society. Various policies and programmes have been initiated by the 

specific organisation government at the state and the centre agencies 

and institutions for the welfare of the backwards section of the 

society. 

The Backward Classes - are totally segregated from the main 

stream of the society. Usually backwardness is due to the poverty, 

illiterary and perpetual exploitation by the upper classes of the 

society. Scholars like Ghurya and Dube have opined that castes have 

differentiated the social reality which is blanketed by biasness, 

prejudices· clear wages in the social system. Gandhi in his visit in 

South Africa, at witnessed the racial discrimination (between the 

Whites and the Africans) and also had his own experiences in the 

journey by train from Durban to Pretoria at Maritsbery railway where 

he was been humiliated and ill treated by the whites. After his return 

from South Africa, Gandhi took active part in the National Movement. 

Alongwith the Congress leaders, he started the Non-Cooperation 

Movement in order to bring the British administration to a stand still. 

Gandhi adopted the "principle of non-violence" - to restore peaceful 

agitation against the British. According to this movement, Indians had 

to renounce all government titles, boycott the legislatures law courts, 

government schools and colleges and the foreign goods. 

The Simon Commission appointed by the British Parliament 

under the Chairmanship of Sir John Simon ..... but it did not prove to 

be beneficial for the Indians. Gandhi in his Lahore session in 1929 

urged for the complete Independence movement. The Indians defined 

laws and orders of the British Government. This campaign was started 

with Gandhis famous March Dandi . . . violating the salt laws. 

Thousands of Congress leaders were put behind the bars. In 1931, the 

agreement was signed between Gandhi and Irwin (known as Gandhi 

Irwin Pact) according to which prisoners were set free and Gandhi 
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actively participated m the second Round Table Conference as the 

only representative of the Congress. 3 But the outcome of this 

conference did not favour the congress. In order to create differences 

between Hindus and Muslims on the one hand and the Hindus and 

Harijans on the other, the British Government announced the 

Communal Award in August 1932. It gave separate representation to 

the Muslims and the Harij<::.n~. Gru"'ldhi raised a strong protest against 

this communal award and commenced fast unto death. Gandhi 

adopted the principle of Satyagraha along with ahimsa and non

violence. He spoke about "Dharmashastra" - ethical and moral values 

of the Hindu Law brought the four fold division of the society and the 

caste rigidity. Sanskritisation could not unit the heterogeneity of 

culture, but in fact, humanised the upper caste, oppressed the people 

belonging the lowest ladder. Gandhi's plea for the depressed class, 

nevertheless was sympathesised by the other leaders like B, R 

Ambedkar, Jotiba Phule, Justice Ranade. Ambedkar in Nagpur 

conference, referred to Gandhi's moral influence. Gandhi broke his 

fast when Ambedkar pacified him, giving assurance that "a separate 

electorate was to be granted to the depressed classes. This was 

discussed in the Poona Pact ( 1932). The highest number of 

representatives was given to the depressed classes in the Provincial 

Legislature. Here Ambedkar's viewed "the untouchables should use 

the political means to achieve social, economic equality while Gandhi 

viewed untouchables to be sudras - who were considered as 

"outcaste" -their work has to be honoured just as the upper classes. 

Dr. Ambedkar pressed the demand for the recognition of the Schedule 

Caste who had taken part in Satyagrahis.4 He also asked for the 

separate representation in the state legislature in Poona and Nagpur 

in 1946. Backward Classes are presumed to be the important 

minorities in the country. Ambedkar in his paper "Bahiskriit Bharat" 

voiced the grievances of the depressed classes. He launched a 
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successful satyagraha at the Mahad in Kolabe district where the 

untouchables were denied access to temple. While he was in Bombay, 

having his legal practice, he suffered the humiliation for being a lower 

caste. He was helped by M.N. Joshi and D.A. Khane, for the separate 

electorates and reserved seats for the backward classes. He fought 

against the caste and injustice. Caste infact has weakened the spirit of 

nationalism . . . In his words . . "Caste has killed the public spirit ... 

virtue has become caste ridden and morality has become caste bound 

.... The caste feeling is the mother of communalism ... " He struggled 

hard to create the human right. 
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(B) 

CONCEPT OF BACKWARD CLASSES 

Backward classes refers to the low born people, who are 

deprived from the socio-economic, political spheres of the society. 

Nearly thirty percent of the total population consist of backward 

classes. "Who belong to the Backward classes" The Sociologists have 

given different opinion regarding the backward classes. The Backward 

classes mainly consist of Scheduled Castes, Scheduled Tribes and 

Other Backward Classes. The origin of backwardness is poverty, 

illiteracy, ignorance, lack of adequate skill, exploitation by the upper 

classes, the colonial rule, untouchability. Poverty is imbedded in the 

basic structure of Indian society. This is mainly due to inequality 

which persists right from the traditional Indian History. This 

inequality persist due to rigidity of caste system. The dominance of the 

Brahmical society right from the pre-Independence days created a 

social distance between the various social groups (castes). The rigid 

structure has no doubt created hindrance on the path of 

modernisation. The backward class were placed in the lowest ladder of 

social hierarchy. 

In India, the Constitution makers were conscwus of the 

conditions of those who suffered from social, economic, educational 

disparities in the egalitarian society. In order to safeguard the rights of 

these weaker section the framers have provided various provisions in 

the constitution. Article 16(1) provides that there shall be equality of 

opportunity for all citizens in matters relating to employment or 

appointment to any office unt!e..Ythe state. Article 330 provides the 

number of seats to be reserved for SC and ST in Legislative 

Assemblies of various states and Unions of India. The preamble of the 

constitution proclaims to all citizens - social, economic and political, 

justice, equality of status and of opportunity and to promote fraternity 
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assuring the dignity of the individual. The Fundamental Rights and 

Directive Principles of state policy emphasis the establishment of an 

egalitarian social order devoid of caste system and based on socio

economic justice, equality of status and of opportunity. Article 17 of 

the Indian Constitution abolish untouchability and its practice in any 

form is forbidden. 

Constitutional Safeguards for Scheduled Castes and Scheduled 

Tribes: 

Our Constitution emphasis on the "ideals of equality of justice" 

both in the social, economic and political field". The preamble to the 

constitution secures to every citizen, justice, social economic and 

political, equality of status and opportunity. Our founding fathers 

visualised the inequitable forces in the social economic system which 

lead to the deprivation of a large number of sections from the socio, 

economic, political status of a society. The Constitution framers in 

order to equalise the "vulnerable sections" took the necessary steps for 

safeguarding the rights of "these disadvantaged groups. Various 

safeguards and protective measures have been undertaken to ensure 

all round development and freedom of the weaker section. Ruthless 

exploitation and social injustice at any cost be forbidden. In order to 

bring the nation on the democratic footing, equality should be 

practised at all levels. Article 46 of the Directive Principle ensures the 

"State to take special case in promoting the educational and economic 

interest of the weaker sections of the people, particularly the 

Scheduled Castes and Scheduled Tribes and also to prevent from 

social injustice." Any such provision made by the state cannot be 

challenged on the grounds of being discriminatory. To facilitate the 

implementation of the above Directive Principles the Constitution of 

India provides for a number of safeguards for the SCs and STs. These 

safeguards can be classified as (i) Social safeguards, (ii) Educational 

and cultural (iii) Service and (iv) Political Safeguards. 
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(i) Social Safeguards: 

Article 15 prohibits discrimination by the state on the grounds 

only of religion, race, sex, caste, etc. With regard tq the access to 

public places. Nothing in the Article shall prevent from making any 

special provisions for the advancement of socially and educationally 

backward classes of citizens or for the scheduled castes and 

scheduled tribes. 

Article 17 abolishes untouchability and forbids its practice in 

any form. The enforcement of any disability arising out of 

untouchability is to be an offence punishable in accordance with law. 

Article 23 prohibits traffic in human being and any other similar 

forms of forced labour. Second part of this article declares that any 

contravention of this provision shall be an offense punishable in 

accordance with law. Article 24 of the Constitution prohibits 

employment of children below 14 years of age in factories and 

hazardous employment. Since majority of the child labour engaged in 

hazardous employment belongs to SC and STs. Article 25(2){b) 

empowers the state to "open all Hindu religious institutions of a public 

character to all classes and sections of Hindus. It enables the 

individual to enter the temple irrespective of the his caste." 

Untouchability, social inequality or under priviledge class. 

(ii) Educational and Cultural Safeguards: 

Article 45(4) empowers the state to make any special provision 

for the advancement of any socially and educationally backward 

classes of citizens or for SCs and STs. It was added by the 

Constitution (1st Amendment Act 1951) as a result of the decision in 

the state of Madras Vs. Champakam Dorairajan. After this 

amendment the state took positive steps towards the advancement of 

the "backward classes" specially the Harijans. According to this 

provision, the seats for SCs and Sts have been reserved in the 
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educational institutions - specially technical, engineering and medical 

colleges.s 

Article 29( 1) guarantees to any sections of the citizens residing 

in any part of India, having a distinct language, scripts, or cultures of 

the own_, the· right to conserve the same, the language, scripts or 

culture. A minority community can preserve its language, scripts, or 

culture by and through the educational institution. 

Article 350(A) instructs the state to provide adequate facilities 

for encouraging the mother tongue at the ~rimary stage of education 

to the children belonging to the linguistic minority. Many tribal 

communities speaking in their own language press for identification of 

such language in the state officials. 

Under Service Safeguards: 

Article 16(4) empowers the state to make any provision for the 

reservation of appointment posts in favour of any backward classes of 

citizens which in his opinion of state is not adequately represented in 

the services under the state. Article 16(4A); Article 16 was amended 

according to seventy seven Amendment in 1995, empowering the 

government to provide the reservation in promoting for SCs and STs 

by inserting clause 4A which clearly says "Nothing in this article shall 

prevent the state from making any provision for reservation matters of 

promotion to any class or classes of post in the service under the state 

in favour of SCs and STs which in the opinion of the state are not 

adequately represented in services under the state."6 

Article 320(4) provides that the UPSC or any state public service 

commission shall not make any provision which will effect the "Article 

16(4) and provisions laid in Article 335. 
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Political Safeguards: 

Article 164(1) provides special provisiOns relating to the 

appointment of a minister in charge of a tribal welf~re in state of 

Bihar, MP and Orissa. Article 330 provides for reservation of seats in 

Lok Sabha for SCs and STs. Article 332 provides for reservation of 

seats for SCs and STs in Legislative Assemblies. Article 371(A) to 

371(H) contains the special provisions with respect to Nagaland, 

Assam, Manipur, Sikkim, Mizoram, Arunachal Pradesh respectively. 

Article 325 provides the state to have one general electoral rolls which 

means that a member belonging to SCs and STs may control the seat 

other than reserved i.e. for general seat. 

Statutes and Legislations: 

There are plenty of laws, both central and states which provides 

for the safeguard to SCs/STs. A list of such laws are given below:-

1) The Bonded labour system (abolition) Act. 1976 

2) The Forest Conservation Act ( 1989) 

3) Immoral Traffic in Women and Girls Act. 

4) The Child Labour (Prohibition and Regulation Act) 1986. 

With the growth of population, economy, and division of labour 

the varnas split. New groups of the same kind of hierarchy emerged 

known as jatis. Despite a degree of mobility and assimilation, the 

hierarchy and social oppression of defined class - the social 

boundaries performed a definite role and enjoyed a certain status in 

the society. Ambedkar's essay in 1816- defines the specificity of caste 

in India as a product of Brahminical social order. Ghurye's has 

pioneered work in caste showing the bases of caste. Ram Mohan Lohia 

( 1964) too emphasised the social bases of caste and need for a 

changing the production relations so that caste inequality can be 

destroyed. Even though there has been a structural change with the 
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abolition of Zamindari system in 1950 and green Revolution in 1960s 

and 1970's the caste dynamic still evident in Indian politics. The 

agriculture output has increased the economic status. The caste 

emerged as a significant forces in the political and social spheres. The 

V.P. Singh Government felt that the need of reservation of backward 

classes. Since the social inequalities has been visualised in every 

spheres of the society. The Dalit Liberation Movement first appeared 

in 1980\:.. 

A Case Study of Andhra Pradesh 

Development for the Tribals of Andhra Pradesh: 

According to the Andhra Pradesh Scheduled Areas Land 

Transfer Regulation, Justice Punnaya Commission has recommended 

some regulations like Ryotwari Settlement Regulation. The 

government of Andhra Pradesh was reluctant to make some 

implementation. Tribals for long were not able to get their land and 

according to the Land Transfer Regulation Act. With the depletion of 

forest, resources, diversion of water resources to the plains and scare 

land resources . . . the tribals were alienated from the land. The 

problem of Tribal Land Alienation has gained significance in the 

context of tribal economy because of the forces of marginalization are 

very strong. The land for the tribal was more significant for their 

survival. According to report of Tribal welfare Department 48% 

percent of land has been acquired by non tribal. And a large number 

of agricultural labours consist of tribal who are forced to migrate in 

the urban areas. 

The Protective Land Transfer Regulations prohibits the transfer 

of lands not only between the tribals and non tribals but also among 

the non tribals in the schedule areas. In spirit of this law the tribal 

land alienation is still prevalent. The steps being taken by enforcing 

authorities in implementing the tribal protective land laws and the 
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government is not sufficient. The survey has been made in the 1970-

76 where most of the land belonging to the tribal are surveyed in the 

name of non tribals under the Ryotwari settlement's 2 of 69 and 

Ryotwari Settlement Regulations 2 of 70. Non tribals managed to get 

settlement pattas over the lands of tribals. Authorities under the 

Ryotwari Settlement Regulation did not conduct proper inquiry into 

the land holdings of non tribals and in pursua.r..cc of the land Tra.11.sfer 

Regulation at the time of granting settlement patta. 

The Government of Andhra Pradesh has directed the District 

Collectors in the Scheduled Areas to prefer the appeals through the 

tribals against the erroneous patta granted in favour of non tribals. 

But this has not been implemented. According to the Ryotwari 

Settlement Regulations 2 of 69 no power has been given to the 

Collector to decide the appeals against the Land Survey Settlement 

Officers.... so the tribals receive no justice from the collectors as well 

as the lower courts. The conflicts which arise from the judgements of 

the High Court and the officers under Ryotwari Settlement did not 

provide any benefit to the tribals. It had became serious hardship to 

the tribals in retrieving their lost lands to the non tribals. Most of the 

Judgement of the Andhra Pradesh High Court were in favour of non 

tribals. The pattas were granted to them. Speedy justice to the tribals 

in land cases in denied. The project officers JTDA's (Integrated Tribal 

Development Agency) are not exercising the powers conferred on them 

on par with District Collectors as under Land Transfer Regulations 

through Government Order, Memo No.19 (Revenue) dated 8th January 

1987 under District Collectors Powers (Delegation) Act 1961. If these 

officers exercise their powers, it would be easy for the tribals to 

redress their grievances of land disputes and justice would be at their 

door steps. Tribals are not getting proper justice through the Deputy 

Tahsildars who are appointed to File petitioners under Land 

Transfer Regulations on behalf of tribals before special Deputy 
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Collector for the restoration of land from the possession of non tribals. 

Their attempts and efforts are mismatching with the advocacy of 

lawyers engaged by non tribals in the court. The Deputy Tahsildars 

are not taking steps to prefer appeals if they failed to get an order 

from the Lower Court (SDC) Court in favour of tribals. This situation 

would forfeit the very objective of land Transfer Regulation which is 

intenci~d for the restoration of trib~ lG.~ds. Even if any person or 

organization is interested in taking steps to move appeals before the 

appellate authority i.e. district collectors, the district collectors are not 

entertaining appeals since the appeallants were not the parties in the 

Lower Court Proceedings. 

Due to lack of proper understanding of Land Transfer 

Regulations and related laws and proper orientation towards the land 

issue of tribals revenue authorities are taking a lot of time in deciding 

the matters under Land Transfer Regulations. Since the officers are 

posted at the Lower Courts, they do not paid any heeds by the 

government so there is a delay of justice. The enquiry reports are not 

submitted properly and hence the tribal are disallowed to filled their 

petitions. Due to the lack of proper knowledge proper evidences, both 

oral and documentary very often the tribals are denied their justice. 

When the matter was send to the A.P. Panchayat Gram Panchayat in 

the scheduled areas p· perform functions to prevent the alienation of 

land in scheduled areas and to restore any unlawfully alienated land 

of a scheduled tribe which not implemented. 

Reservation of Posts 

The promotion and advancement of socially and educationally 

backward classes by means of provisions for the reservation of the 

posts under the government has been incorporated in the Indian 

Constitution. Article 168 has banned and disfavoured discrimination 

in respect of employment on ground of religion, caste or race. Article 
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16 guarantees equality of opportunities for all citizens in matters 

relating to employment under the state. Equality of opportunity has 

not only afforded the citizens right to entry into the service but also in 

the case of promotion. When the state makes suitable rules as to the 

classification. etc. for the selection for appointment of promotion, the 

action of the State based on such rules cannot be held to be relative 

on the principle of equ3.li~y !3.id dcT;;n in Article 16. The reason is 

obvious because, such rules are application to all the candidates 

desirous of joining the services or those who already being in service 

have an eye on further promotions. In order to see whether the rule 

making authority has made a proper classification or not whether the 

classification made has any means with the object which the rule 

making authority sought to achieve or not, it becomes necessary to 

examine the nature of services, the duties which it called upon to 

perform and other peculiar characteristics relevant to the services. 

There are certain cases like-

In Triloki Nath Vs State of Jammu & Kashmir,9 the petitioner 

had by the writ petition claimed that the promotion to them was 

declined. The state had acted purely on the communal basis, and the 

senior members servicing belonging to one community had been 

placed below the junior most members of other communities and on 

the basis of residence in a locality and had thereby denied the 

guarantee of equality in matters of employment to the gazetted cadre 

of the 'Education Department of the State of Jammu & Kashmir. 

Justice Subha Rao has also pointed out that the backward 

classes for the purpose of Article 16(4) could not be taken to mean 

only such classes of citizens who were not adequately represented in 

the service of the state. The test to apply in giving effect to Article 

16(4) were to see whether a particular class of citizen was socially and 

educationally backward and (2) whether the said class was adequately 
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represented in the service under the state. Adequate representation in 

the services under the state, could not therefore be the sole criterion. 

The recent trend in the Supreme Court is to curb .the unfettered 

powers of the state in this matter. No longer the Supreme Court held 

by a majority of two to one the "carry forward rule" providing for the 

reservation of unfulfilled appointment and post under the government 

of India for the SCs and STs was unconstitutional. 10 In fact the 

reservation which could be made under Article 16(4) was intended 

merely to give adequate representation to the backward communities. 

If the carry forward rule was allowed, it might create monopolies or it 

might unduly disturb the legitimate interests of other employees. It is 

also feared that it might also effect the efficiency of administration. 

Thus the court rightly protected the interest of other employees and 

emphasized the case of reservation of post, the government had to 

take into consideration not only the claims of backward classes but 

also a paramount importance of maintaining efficiency in the field of 

administration. This point is further emphasized by the Supreme 

Court in C.A. Rajendran Vs Union of Indiall where it was observed by 

J Ramaswami that the language of Article 16(4) had to be interpreted 

in the context and the background of Article 335 of the Constitution. 

In other words, in making a provisions for reservation of appointments 

or posts the government had to take into account not only the claims 

of the members of the backward classes but also keep in view the 

necessity of maintenance of efficiency of administration. 

The judges tried to interpret Article 15, 16 and 14 of the 

Constitution. Directive Principles of the State Policy is placed higher 

than the Fundamental Righ~, Except on the ground of reasonable 

restriction, the Directive Principles would not infringe or encroach into 

Fundamental Rights, since, they are obligatory on the part of the 

state. Clause (4) of Article 15 and Clause {4) of article 16 are in nature 

exceptions to Fundamental Rights guaranteed by Article 15 and 16 of 
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the Constitution. In the matter of achieving equality, Article 16(4) is to 

exception to Article 16(1). It is not exhaustive of the classification 

necessary and therefore, permissible for achieving equality. The 

general principles applicable to situations under Article 14 are equally 

applicable to Article 16( 1). 

In N.M. Thomas Vs State of Kerala1 2 - Chief Justice Ray 

observed that right to equality within Article 14 and 16(1) will not be 

violated by a rule which will ensure equality of representation in the 

services for unprecedented class after satisfying the basic needs of 

efficiency. Justice Mathew in this regard, observed that if "equality of 

opportunity guaranteed under Article 16( 1) means effective material 

equality, then Article 16(4) is not an exception to Article 16(1). Article 

16( 1) is only a part of comprehensive scheme to ensure equality in all 

spheres. Thus the concept equality under the law is embodied in 

Article 14 and Article 15. Article 16(1) permits the classification as 

just in Article 14. Justice Ray has observed that Articles 14,15,16 

form a part of constitutional guarantee of rights. These rights are 

supplementary to each other. Article 16 ensures to all citizens equality 

of opportunity in matters relating to employment is an exception in 

compare to the guarantee of equality certain in "Article 14. Article 

16(1) gives effect to Article 14. Both Article 14 &16(1) permit 

reasonable classification of the employees in matters relating to 

employment or appointment." Article 16(1) uses the expressiOn 

"equality" which makes it relatable to all the matters of employment 

from appointment through promotion and termination of payment of 

pension and gratuity. 13 Article 16(1) permits classification on the basis 

of object and purpose of law or state action except classification 

involving discrimination prohibited by Article 16(2). Equal protection 

of laws necessarily involves classification. The validity of classification 

is adjusted with the reference to the purpose of law, the classification 

in the present case is justified because the purpose of classification is 
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to enable members of Scheduled Castes and Tribes find 

representation by promotion to a limited extent, from the point of view 

of time a different treatment is given to members of Scheduled Castes 

and Tribes for the purpose of giving them equality consistent with 

efficiency "Chief Justice Mathew reiterated the position that Article 

16(1) was only a part of a comprehensive scheme to ensure equality in 

811 spheres, that it \Vas an instance of application of large co.r1cept of 

equality under the land embodied in Article 14 & 15 and that it 

permitted classification just as Article 14 did. Justice Krishna lyer has 

observed that "equal opportunity is a hope not a measure. If Article 14 

admits reasonable classification so does Article 16(1) and this Court 

has held so. In the present situation, the economic advancement and 

the promotion of claims of the grossly under represented and 

pathetically neglected classes, otherwise, described as Scheduled 

Caste and Scheduled Tribes, consistently with the maintenance of 

administrative efficiency is the object, constitutionally sanctioned by 

Article 46 and 325 and reasonably accommodated in Article 16(1).14 

So this had rational relation with the object - set above "According to 

the discussions of Justice Ray, J. Mathew, J. Krishna Iyer wanted to 

introduce a new dimension into the concept of equality and 

particularly equality of opportunity. 

Caste as Criteria for Reservation : 

Even after achieving independence for four decades we cannot 

say that we have achieved equality. Our Constitution has made a 

provision for backward classes - especially the Scheduled Caste and 

Scheduled Tribes and other Backward classes. The Constitution has 

guaranteed the equal protection of law to every citizens. In fact a large 

section of society are still oppressed suffers from misery, lacking 

shelter, poverty, ignorance, they are ruthlessly exploited by the 

dominant classes. 15 The lower caste is been placed at the lowest 

radder of social stratification. Even though the government, legislature 
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and the judiciary are striving for casteless society, the attitude of caste 

discrimination, creates a stigma in every society. The Harijans are still 

despised and exploited. Keeping the caste rigidity in mind the framers 

of the Constitution made a special provision for 'abolition of caste 

system' i.e. discrimination on ground of caste, place of birth race, sex 

religion is violation of Article 17 which states that untouchable has 

been abolished 2nd the practice in a:c.y for~ isforbidden. 16 

Every individual has the right to equality i.e. equality of 

opportunity which means, right to be employed in any of public offices 

in this case, no citizen shall on the ground of religion, race, caste, sex, 

place of birth- be discriminated against in respect of any employment 

or office under the state.I7 

Our founding fathers feel that mere provisiOns against 

discrimination was not sufficient. The socially backward classes 

needed to be brought at par with others giving them special push 

through positive state action. According to the provision of the 

Constitution "Nothing shall prevent the state from making any 

provision for the reservation of appointments or post in favour of any 

backward class of citizens which in the opinion of the state is not 

adequately represented m the services under the state. 18 The 

Constitution especially diverted the State in Directive Principles of 

State Policy. The fundamental principles of our Constitution is that 

the State shall promote with a special care, educational and economic 

interests of the weaker sections of the people. Particularly scheduled 

caste and scheduled tribes and shall protect them from social 

injustice and all forms of exploitation. 19 For maintaining the efficiency 

in administration in appointment of services and post, the government 

takes the special claims of Scheduled Castes and Scheduled Tribes. 

B.R. Ambedkar has rightly pointed out that protection of the 

backward classes of citizens was necessary and the state should make 
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provisions for reservation while appointing the member of Backward 

classes in the State Services. 

The founding fathers of the Constitution felt that backward 

classes are usually the "classes which are socially, educationally and 

economically backward". Caste can also be one of criteria for 

identifying the backward classes but it cannot be sole criteria as 

envisaged by Article 16(4) and Article 46 vf the constitution of India. 

But unfortunately it is the caste alone which has played the dominant 

role in indentifying the backward classes, and thus the reservation 

benefits have been usurped by certain castes even though they were 

economically well of because of the same caste, economically sound is 

always in an advantageous position as compared to economically 

weak. Thus in the backward castes, the benefit of reservation reached 

only to the upper crust. Within the class and instead of filling the gap 

between the higher and lower castes themselves. 

Moreover those poor people who unfortunately belong to a 

higher caste, but are economically worse, even though the lower caste, 

have been the most disadvantaged lot. According to the Report of 

Rane Commission (appointed by Gujrat Government) several castes 

have degraded themselves to such an extent that they have no 

hesitation in attributing different types of vices - to fall in the socially 

and educationally backward classes. 

Judiciary did not consider caste and poverty as the criteria for 

socially and educational backwardness and so the purpose of 

reservation as laid in Article 16(4) of the Constitution. 

In Madras Vs Smt. Champakam Doraivajan case20 the Supreme 

Court struck down the classification in the communal G.O. founded 

on the basis of religion and caste or the ground that it was a clear 

violation of fundamental rights guaranteed to citizens of India. In M.R. 

Balaji Vs State of Mysore, 21 the Supreme Court observed that though 
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caste in relation to Hindus may be a relevant factor to be considered 

in determining the social backwardness of groups or class of citizens, 

it can not be made the role and dominant test, social backwardness is 

in the ultimate analysis, the result of poverty to a very large extent. 

The classes of citizens who are deplorably poor, automatically became 

socially backward. In R. Chiteralekha Vs State of Mysore,22 the Court 

viewed that C!assification of backward classes based on economic -

conditions and occupations is not bad and does not offend Article 

15(4). The Caste of a group of citizens may be a relevant factor to 

determine social backwardness of a class; it cannot be the sole or 

dominant test in that behalf. 

In Triloki Nath Vs State of Jammu and Kashmir23 the question 

of reservation of 50% gazetted posts in favour of Muslims of Jammu 

and Kashmir to be filled by promotions. The court opined that 

inadequate representation in the state services would not be decisive 

of determining the backwardness of the section of the community. The 

court over ruled that the expression backward class is not used as 

synmymous with backward caste, or backward community. The 

members belonging to the same class or community whether 

measured in social, economic and educational scale are treated as 

"backward class"- but they formed a "class"- A class means a group 

of people belonging to a homogenous section. Whether the people 

having common traits, professing a same occupation, same race or 

religion or belonging to a same locality, but for purpose of Article 16(4) 

in determining whether a section form a class a test solely based on 

caste, community, race or religion or community cannot be adopted 

since it would offend the Constitution. 

In Janaki Prasad Parimoo Vs State of Jammu & Kashmir 24 the 
' 

Supreme Court suggested that mere poverty can not be test of 

backwardness because in a country leaving few, a large section of the 

people are generally poor. In rural areas, leaving some sectors, three 
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fourth of the total population are socially and educationally backward. 

Applying the Yardstick, priest class following the traditional profession 

was held not to be socially and educationally backward. Cultivators of 

the land designated as backward, measured by the size of land 

holding was held to be impermissible on the ground that on "economic 

consideration" can not be determining factor for backwardness. In fact 

the r.nnrt refused to accept that "the Economic factor" cannot be sole 

criteria for social and economic backwardness. 

In State of U.P. Vs. Pradip Tandons case reservations25 in favour 

of rural areas was upheld by the Supreme Court, that 'rural areas 

cannot be sole criteria for determining the social and educationally 

backward class of citizen. Poverty in the rural areas cannot be the sole 

criteria for classification of reservation for moral areas. 

In Kumar K.S. Jayasree Vs State of Kerala,26 case the Supreme 

Court held that only caste cannot be basis of determining social and 

educational backwardness. Occupation, place of habitation may also 

be the relevant factors in determining socially and economical 

backwardness. 

In Akhil Bharatya Soshit Karmachari Sangh (Railway) Vs Union 

of India,27 the Court upheld the reservation of various concessions in 

favour of members of Scheduled Castes and Scheduled Tribes. 

Thus, from the above discussion, we can conclude that the 

courts have neither accepted the caste alone or poverty alone as the 

criteria for identification of backward classes. But in practise caste 

has been the sole criteria for making reservation and so. Even those, 

who are not poor but belong to a backward class based on caste, have 

enjoyed the benefits of reservations. As a consequence castes 
' ' 

classes, and communities que up for the sake of gaining backward 

status. Justice Chinnappa Reddy observed in recent case, "Nowhere 

else in the world is these competition to asset backwardness and to 
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claim we are mote backward than j!Tk." Justice Desai has rightly in 

the same case observed that "a time has come to review the criteria for 

identifying socially and educationally backward classes ignoring the 

caste label. The only criteria which can be realistically devised is the 

one of economic backwardness". Justice Desai concluded that if 

economic criteria for compensatory discrimination or affirmative 

action is accepted, it would strike at the root. cause of social a<'1.d 

educational backwardness and simultaneously take a vital step in the 

direction of destruction of caste structure which is turn would 

advance the secular character of the nation. This approach would 

translate into reality the twin constitutional goal are to strike at the 

perpetuation of caste stratification and move towards a casteless 

society and · . - to gradually eliminate poverty by giving an 

opportunity to the disadvantaged section of society. 

Justice Desai, however, classified that the approach of economic 

backwardness as suggested for backward classes is not applicable to 

reservations in favour of Scheduled Castes and Scheduled Tribes, 

since thousands of years of discrimination cannot be wiped out in one 

generation. Economic criteria is worth applying to those, who are very 

poor. But the reservation should be for a fixed period. Chief Justice 

Chandra Chud agreed with LTustice Desai in K.C. Vasanth Kumar Vs 

State of Kerala28 for the Continuation of reservation in favour of 

Scheduled Castes and Scheduled Tribes but only for a fixed span of 

fifteen years and after this period they should also be subjected to the 

means test; i.e. the test of economic backwardness. But for identifying 

backward classes, Chief Justice Chandra Chud, stressed upon two 

tests. One, that they should be comparable to Scheduled Castes and 

Scheduled Tribes in matter of their backwardness and two, that they 

should satisfy 'means test' such as state government may lay down in 

the context of prevailing economic conditions. Justice Chandra Chud 
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right stressed that the policy of reservation in employment, education 

and legislative institutions should be reviewed every five years or so. 

The cases of Scheduled Castes and Scheduled Tribes is however 

different. They have been despised discriminated and exploited for 

centuries. They are humiliated and forced to do the me:NA~jobs and 

li:Y.e in slum. Despite of the continuous effort of government in 

abolishing untouchability, and constitutional provisions, welfare 

programmes, for the upliftment of the backward class, their position 

in the society still remained the same. They are forced to do menial 

jobs like sweeping, cleaning, sewerages, removing the waste from 

factories. 

Even though, urbanisation, rapid industrialization and dynamic 

changes in the society, the Harijans are still remaining backward. A 

negligible percentage of Harijans are recruited in low grade services. 

Harijan, even today, are not allowed to enter the Hindu temples in 

Puri. Often they have to opt for odd jobs, and being humiliated by the 

higher castes. So reservation, for the backward classes, SCs and STs 

will continue till we are able to change our Sanskaras. Marc Galanter, 

while commenting on the reservation policy - said 'Reserved seats is 

seen as conscription of a arbitrarily selected groups of citizens to 

discharge an obligation from which equally culpable debtors are 

excused. Gradual reduction of percentage of reservation m 

consonance with improvement of their social and educational and 

economic conditions may be solution. Reservations can be abolished 

only when equality infact is achieved. According to Marc Galanter, 

reservation of seats for Backward Classes should not be for employed 

in professional colleges. But Government should take special 

measures to improve the backward classes - like free education, 

scholarship, free boarding and lodging in the hostels. Reservation 

policy is the preferential programme for upliftment of weaker sections 
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in "state employment, private sector and self employment". Today very 

few Harijans are privately employed or self employed. 

After independence, the Indians were sympathetic towards the 

downtrodden classes. The policy of reservations are to be rationalised. 

So that downtrodden gets the benefits out of this reservation. The 

Harijans should not remain backward. At least a minimum eligibility 

would be prescribed for the Harijans, which is required for the job in 

the state services. Anybody possessing the minimum eligibility 

qualifications and intelligence shall be able to do the job efficiently. 

Merit starts only after the initial minimum. This change can be 

introduced in the reservation policy henceforth the Harijans will get 

aspiration to acquire the minimum eligibility- for appointment in job. 

Thus the case of reservation ·. has to be introduced at the entry 

points and after that since the beneficiaries would be placed at the 

equal footing with others. The nationalisation of the reservation policy 

is needed not for the abolition of reservation for Scheduled Castes, 

Scheduled Tribes and Other Backward Classes. 

The General Manager Southern Rly. Vs. Rangachari29 (AIR 

1962, SC 36), validity of the circulars issued by the Railway 

administration providing for reservation in promotion was questioned. 

The Madras High Court agreed that Article 16(4) does not take in or 

comprehend reservation in promotion and further that the word posts 

in reserved the High Court decision J. Gajendragadkar while speaking 

for the majority enunciated certain proposition. First, matters related 

to the employment must include all matters in relation to the 

employment both prior and subsequent, to the employment which are 

incidental to the employment and form part of the terms and 

conditions of such employment. Second the promotion to a selection 

posts is also included in the matters relating to employment, and even 

in regard to such a promotion to a selection post all the Article 16( 1) 

guarantees is equality of opportunity to all citizens who enter service. 
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Third the condition precedent for the exercise of the powers conferred 

by Article 16( 4) is that backward classes should not only have 

adequate representation in the lowest ring of the service but that the 

state should aspire to secure adequate representation in the services 

as well. Lastly, in providing for the reservation of appointment of post 

under Article 16(4) may theoretically and conceivably mean same 

impairment of dficiency, but the risk !nvclved in sacrificing efficiency 

of administration must always be borne in mind when any state set 

about making a provision for reservation of appointments of posts. 

"Thus the view in Rangachari was that Article 16(4) contemplates or 

permits reservation in promotion. The expression "appointment" takes 

in appointment, by direct recruitment, appointment by promotion and 

appointment by transfer. 

Constitutional Amendment: 

Article 16(4-A) of the Constitution provides that "Nothing in this 

article shall prevent the state from making any provision for 

reservation in matters of promotion to any class or classes of posts in 

the services under the state in favour of the Scheduled Castes and 

Scheduled Tribe which in the opinion of the State is not adequately 

represented in the services under the state. But before, this five years, 

could terminate, a new clause, clause 4-A to Article 16 was inserted. 

This clause was inserted by the Constitution (77th Amendment) Act 

1995, to overcome decision in Mandai Case that no reservation in 

promotions could be made under clause-4 of Article 16. By amending 

the constitution, Parliament has removed the base as interpreted by 

the Supreme Court in Indira Sawhney that "appointment does not 

include "promotion". Article 16(4-A) thus revives the interpretation put 

on Article 16 in Rangachari. The evil of bitterness and disappointment 

among the employees of the same category who were by-passed by 

their colleagues having less merits. There was no demand from it from 

any section of SC and ST. Article 16(4-A) permits reservations in 
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promotion posts only for the members of Backward Classes. This 

means the position taken by the Supreme Court in Indira Sawhney 

still prevails as regard. Other Backward Classes in respect of 

promotion. No reservation can be made in promotion for that 

Backward Classes. 

Position after Constitutional Amendments: 

Various aspects of promotion came before this caste and the 

court have struck to the decision that reservation, under Article 16(4) 

is confined to initial appointment and does not take into account 

promotion. In Ajit Singh Tanuja Vs State of Punjab30 (AIR, 1996, SC 

1189 SC) dealing with another aspect of promotion the court held that 

the members of the Backward Class who have been appointed I 
promoted on the basis of policy reservation and the system of roster 

cannot claim promotion against general category posts in the higher 

grade. On the basis of their seniority in the lower grade having been 

achieved because of the decelerated promotion of appointment by 

applying the roster. The equality principle requires exclusion of the 

factors of extra weightage of earlier promotion to reserved category 

because of reservation alone when he competes for further promotion 

to a general category with a general category candidates, senior to him 

in the panel. The court in this case concurred with the decision of the 

court in Indira Sawahney. 

R.K. Sabharwal and Virpal Singh Chauhan. In R.K. Sabharwal 

Vs State of Punjab31 , the court observed that the members of 

scheduled caste and Backward Classes are classified into two 

categories i.e. those who are appointed or promoted having completed 

with general category candidates on merit and those who are 

appointed I promoted on the basis of reservation and roster. For those 

who have competed on the basis of merit it was held that their 

number was not to be taken into consideration while working out of 
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the percentage of reservation. In respect of those members of 

Backward Classes who has been appointed I promoted on the basis of 

reservation and roster it is said that "running account shall stop after 

the quota provided under the instruction was reached and roster 

cannot be.operated thereafter. In that words, there was no question of 

promoting further number of such candidates, who have been 

appointed I p!0mcted on the basis of reservation and roster. 

The court in the Union oflndia Vs Virpal Singh Chauhan,32 held 

that in the matter of promotion, the candidate promoted earlier by the 

virtue of rule of reservation I roster shall not be entitled to seniority 

over his senior in the feeder category and that as when general 

candidate who was senior to him in the feeder category was promoted. 

Such general candidate will regain his seniority over the reserved 

candidate not withstanding that he was promoted subsequent to the 

reserved candidate. 

In Ajit Singh Vs State33, the court had stated that if the reserved 

category candidate reaches a higher grade by superseding the general 

candidates in same grade after words by virtue of seniority, the 

seniority between such general category candidate and reserved 

candidate is not governed by the dates of their promotion to such 

higher grade but by their initial seniority in the grade from which they 

were promoted. In other words, the general category candidate even 

though promoted later than reserved category candidate will become 

senior to the candidate who was promoted earlier to him due to 

reservation. The court while coming to this conclusion overruled. 

Jagdish Lal Vs State of Haryana,34 the court observed that right to 

promotion was a statutory right, while the rights of a reserved 

candidate under Article 16(4) and Article 16(4-A) were fundamental 

rights and this was followed in Ashok Kumar Gupta Vs State of U.P.35 

which was contrary to Indira Sawhney, R.K. Sabtw"wal.36 At the same 

time, the court approved the decision laid down in Ajit Singh and 
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Virpal Singh. In Ashok Kumar Gupta Vs State of U.P. the Court 

observed that the right to promotion to post or class of posts 

depended upon the operation of the condition of servi~e. Article 16(4) 

read with Article 16 and 14 guarantees a right to promote to Dalits 

and Tribes a fundamental right where they do not have adequate 

representation. Article 16( 1) provides to every employee otherwise 

digihle for p:0motion or who cernes within the zone of consider&tion, a 

fundamental right to be considered for promotion. Equal opportunity 

means the right to be considered for promotion. If a person satisfies 

the eligibility and zone criteria but is not considered for promotion, 

then will be clear infraction of his fundamental right to be considered 

for promotion which is his personnel right. 

If promotion from the basic level is by selection or merit or any 

rule involving the consideration of merit the senior who is eligible at 

the basic level has to be considered and if found meritorious in 

comparison with others, he will have to be promoted first. If he not 

found meritorious the next in order of seniority is to be considered 

and if found eligible and more meritorious then the first person to in 

the seniority list, he should be promoted. A person who is appointed 

first, will normally count his seniority from the date of such 

promotion. That is how the right to be considered for promotion and 

seniority attached to such promotion became important facts of 

fundamental rights guaranteed in Article 16(1). 

In another case, Ram Prasad Vs State of Punjab37 AIR 1999 SC 

3563-3566, the court observed that so far the seniority of the roster 

point promotion is concerned, the reserved candidates contention that 

upon promotion at the roster points, the promotion can claims 

seniority and senior general candidates who get promoted later cannot 

be treated as seniors at the promotional level. The court while coming 

to this conclusion approved the decision of court in Ajit Singh. The 

court in Jatindra Pal Singh Vs State of Punjab38, AIR 2000, SC 609, 
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followed the observation that clause (4) of Article 16 was an enabling 

provision which held that where reserved candidates are promoted on 

the basis of continuous affiliation of roster point promotion had to be 

reverted in order to allow a candidate from the general category to 

occupy it. While drawing such limits to reservation for the Backward 

Classes the court was not oblivious to the need for an affirmative 

action for their empowerment. They cannot compete with general 

category candidates or equal terms. The court while coming to this 

conclusion followed Sabharwal and Ajit Singh (II) Case. 

Effect of Reservation is Promotion: 

The decisions of the court have made it explicit that a candidate 

belonging to a reserved category do not have vested right to promotion 

but definitely he has the right to be considered for promotion 

according to the rules.39 The reservation of appointment or posts 

contemplated by clause (4) is only at the stage of entry into the State 

Service i.e. direct recruitment and providing for reservation thereafter 

in the matter of promotion that amount to a double reservation and if 

such a provision is made or each successive stage of promotion it 

would be a case of reservation being provided that many times. By 

providing reservation in matter of promotion, the member of reserved 

category can have frog leap over his colleagues and may well lead to 

inefficiency in Administration. In this aspect, reference can be made to 

constituent Assembly debate. 

Constituent Assembly Debate (CAD) on draft of Article 10(3) did 

not in any manner indicate that it was supposed to extend promotion 

as well. If Art 16(4) is constined as warranting reservation even in the 

matter of promotion it would contrary to the mandate of Article 335 of 

the Constitution. Reservation in promotion would amount to provision 

which is inefficient. The members of the reserved category would not 

work hard since they do not have to compete with all other colleagues 
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but only within the reserved category. But this rule will militate 

against the goal of excellence, preferred to in clause (j) in Article 51A. 

In Rangachari "it was argued that reservation of _appointment of 

post implies same impairment of efficiency" but risk introduced in 

sacrificing efficiency of administration must always be born in mind40 

when state mentioned a provision for reservation of appointment of 

post. In Indira Sawhney case, it was rejected on the ground the "there 

is no justification in multiplication of risk" and for holding that 

reservation can be provided in the case of promotion. 

Reservation to the backward class of citizens at the initial stage 

of appointment, would be serious and inacceptable in road to rule of 

equality of opportunity and to say that such reservation should be 

provided at every stage of promotion throughout their career. This 

would imply creation of permanent separate category apart from the 

mainstream a vertical division of administrative apparatus. 

Promotion to all higher posts contribute to elevating the image 

of the socially low rated class, serving as a modern catalyst to 

Sanskritization, Reservation, ordinate the element of efficiency to 

instant advantage, they also adversely affect the legal vested 

promotional opportunities of those in the line. While the legal validity 

of reservations for promotion is no more an issue, more rational policy 

should be invested to help the backward section for competing to the 

promotion avenues. The constitution (85th Amendment) Act 2001 aims 

at extending the benefit of reservation in favour of the Scheduled 

Castes and Scheduled Tribes m matters of promotion with 

consequential seniority. From April 1995 when the Constitution 77th 

Amendment was enacted. It became clear that the politicians are 

trying to dilute the effect of the Mandai decision in order to make their 

vote bank intact. And in times to come, the constitution (77th 
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Amendment} Act and Constitution (85th Amendment) Act 2001 might 

even extended to other Backward Classes. 

Creamy Layer: 

Society do not remam static. Due to industrialisation and 

urbanisation, political, social and economic awakening, there 1s a 

reform movement is the society. The provisions so far been laid in the 

constitution. Special provision for reservations secured so far at least 

four individual families are benefited - gaining sufficient means to 

develop their capacities to compete with others in every field. Legally, 

they are not entitled to remain backward list or backward class. Some 

advanced from the backward classes get special benefits which would 

be testimony " Right to equality - violating equality'' providing of the 

constitution. Secondly to rank with the vest of the backward classes 

would equally violate the right to equality of the rest in those classes, 

it would amount, treating the unequals equally. In Indira Sawhney, 

the court observed that Office Memorandum do not speak of creamy 

layers - test, it cannot be said by any stretch of imagination that the 

government was not aware of same few individual having both socially 

and educationally above the general average and extend in All India 

Services and any Civil Services. 4 1 Supreme Court has directed the 

government to specify the "basis of exclusion, whether a basis of 

income, extent to holding or otherwise of creamy layer. The most 

descending section of the backward class is benefitted by reservation 

under Article 16(4). At present the benefits of reservation are mostly 

chewed up by the most affluent sections of the backward class and 

the poorer section among them keep on getting poorer and more 

backward. It is necessary that the benefit of reservation must reach 

the poorer and the weaker section of the backward classes. Every 

candidate must disclose the annual income of the parent body and 

which could not be considered to be backward. Creamy layer amongst 

the backward classes must be excluded by fixation of proper income, 
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property or status. The court has directed the government of India to 

set up a commission to classify advanced section, creamy layer and 

OBCs. For an inquiry the court has directed the Govt. of India to set 

up a Commission to specify the group who can be excluded from 

advanced section and creamy layer. In this case, Vasanta Kumar Vs 

State of Karnataka AIR 1993, SC 145, needs to be mentioned. 

Justice Ram Nandan Committee is formed under the Union 

Government to identify the Backward Classes. The committee 

submitted its report on 16th March 1993, identifying the creamy layer 

from the backward classes - and excluding them from the Mandai 

Report. There has been a great deal of resistance on the part of the 

states, to the idea of excluding creamy layer. In Ashoka Kumar 

Thakur Vs State of Punjab42 Supreme Court held that the families 

holding, high incomes of any condition prescribed by the Legislation of 

U.P and Bihar as criteria to identify the creamy layer. In the Mandai 

Case, the SC category laid that the children of lAS & IPS can not avail 

the benefit of reservation. The Court find the criteria laid down by the 

two state government have no nexus or no object behind it. These 

criteria of the two states to identify the creamy layer are in violation of 

Article 16(4) and Article 14 of the Constitution as against the law laid 

by Supreme Court in Mandai Case where the members belonging to 

All India Services ought to be regarded as belonging to the creamy 

layer. 

In the year 1995, the Kerala Legislative passed an Act declaring 

there was no creamy layer in Kerala. The state of Kerala nullify the 

decision of S.C. in Indira Sawhney which specifically hold that the 

"reservation of backward classes in government jobs could be given 

only after excluding the creamy layer. The validity of the State Act was 

challenged in the Supreme Court. In Indira Sawhney Vs. Union of 

India43
, the court explained further the rational underlying the rule of 

exclusion of creamy layer. The identification of creamy layer in every 
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backward class is infact based upon horizontal division of every 

section of the backward class into the creamy layer on non creamy 

layer. The court directed the state to make provisions for the exclusion 

of the creamy layer among the backward classes in the state. 

Duration of Reservation: 

The identification of backward class by the Mandai Commission 

is not with a seal of perpetuity but is subjected to renewability by the 

govt. The Mandai Commission itself has suggested that the entire 

scheme should be reviewed after 20 years. The list of backward class 

may be reviewed at the enterval of 10 year. The court in its decision of 

Thomas and K.C. Vasanth Kumar have dealt with duration of 

reservation. 

In N.M. Thomas Vs State of Kerala, AIR, 1976, SC 490.44 

IN K.C. Vasanth Kumar Vs State of Karnataka, AIR 1985 SC 

1495.45 

The Court in Indira Sawhney observed that the list must be 

received every four to 5 years after there is adequate representation in 

service. Though no period of reservation has been provided, every 

state must keep an evaluating periodically if it is necessary to 

continue reservation and for when. In Jagadish Negi Vs State of UP, 

AIR 1997, SC ~3505, a division bench observed that the state cannot 

be bound in perpetuity to treat such classes as backward classes of 

citizen. In other words it is open to state to review the situation from 

time to time and to decided whether a given class of citizens that has 

earned the benefit of 27% continues to form a part of that category or 

has ceased to fall in that category. 

Conclusion: 

Reservation was understood as covering initial appointment but 

m certain judicial pronouncement it came to be understood as 
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applying to promotion. The Parliament should be introducing 

amendment to the provision of article 16(4) declaring that reservation 

in service is confined only to initial appointment and does not cover 

reservation in promotion. By introduction of such amendment the 

problem of maintaining efficiency of administration could also be 

maintained. Theoretically a government servant or a student who has 

been admitted to the ~ervice under a quota should not be entitled to 

successive upward phases, he should compete the way through the 

ladder. 

There have been a number of judgements where, quantum of 

reservation should be below 50%, how much less than 50%, would 

depend on the facts. The task which hampers the identification of 

backward class is over expanding list of other backward classes. As 

advised in Indira Sawhney and reaffirmed in Jagadish Negi there 

should be mandatory and periodical review of the backwardness of 

various classes receiving preferential treatment as backward class 

which attain the degree of advancement should be excluded from the 

beneficiaries of reservation. 

Problem arises with the exemption of certain services from the 

ambit of reservation. The court must take a consistent approach. The 

S.C. in Indira Sawhney enumerated certain services which are to be 

excluded from the period of reservation. But in Dina Nath Sukla the 

court approved such reservation in a single post of Professor by 

applying the rule of roster. Fortunately in P.G. Institute of Medical 

Education and Research Vs Faculty Association, the court set aside all 

the decision and laid down that it is not advisable to provide for 

reservation in certain position, including the technical post in the 

establishment engaged in Research and Development, the teaching 

part of Professors etc. This ruling ought to be made a law and be 

followed without any changes. In Jagadish Negi Vs State of Punjab, 

the AIR 1997, SC 3505 division bench observed that state cannot be 
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bound in perpetuity to treat such classes as backward classes of the 

citizen. In other words, it is open to a state to review the situations 

from time to time and to decide whether a given class of citizens that 

has earned the benefit of 279 continues form a part of that category or 

has ceased to full in that category. Unfortunately what was originally 

intended to be only 10 year affair has now become, a forever, renewed 

of facility. Political_ parties make way the social justice and reservation, 

now in their 52nd year but the key question remains whether 

reservation has served the intended purpose. 

Backward Classes: 

The Schedule Castes and Scheduled Tribes are entitled to the 

special treatment once modified in the Presidential order. They are 

said to be a standing examples of social, economic and educational 

backwardness, the special treatment for them is justified because of 

this position consequently the scheduled castes and scheduled tribes 

has acquired the characteristic of Indian caste system. Members 

belonging to these group are standing examples of backwardness. 

Government has emphasised on rural based vocational training for 

the scheduled castes and scheduled tribes. The financial assistance 

like "fee a concessions, scholarships and aid are to be provided to the 

students of the weaker sectors. 

Promotion quota - has become a serious issue - be raised by 
advanced classes : 

The reservation m promotion was not accepted by the other 

classes of the society what the upper section feels that "promotion to 

higher post contribute to the elevating the image of "modern society". 

Enthusiasm for work will be reduced. 46 The JudiCiary has played a 

decisive role in protecting this "right of the backward section". Besides 

this the National Commission for Backward classes, constantly 

carried out work from state to state and region to region, inquiring the 

"conditions of the backward classes." 
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Quantum: 

Clause (4) of Article 16 in an enabling provision that confers a 

discretionary power on the state to make reserv~tions for the 

backward under represented classes. In Rajendran Ramaswari, J, 

held that Clause 4 of Article 16 is an exception clause is not an 

independent provision and it has to be strictly constrained. In recent 

Kerala LDC case (State Vs Thomas) Supra, Chief Justice Ray 

introduced a new Principle of interpretation by equating protective 

discrimination with classification rule. In his opinion, both Article 14 

and Article 16(1) permits classification. His logic runs "equal 

protection of laws necessarily involves classification. Article 16(1) 

prescribes equality therefore like Article 14 includes implied power to 

classify, except classification involving discrimination prohibited by 

Article 16(2), therefore like Article 14 includes implied power to 

classify except classification involving discrimination prohibited by 

Article 16(2), therefore the G.O. is valid being a reasonable 

classification.47 The objects enshrined in Article 46 and Article 335 are 

realised in service field by Article 16(4) the observed. The specified and 

express mode of realisation of these objects contained in Article 16(4) 

must exclude the possibility of other methods which would be implied 

and need into Article 16(1) for securing them (the backward classes in 

this field". Justice J. Mudholkar expressed his view m Devdasan's 

case that excessive reservation practically denies a reasonable 

opportunity for employment to members of other communities, the 

position may well be difficult and it would be open for a member of a 

more advanced class to complain that he has been denied equality by 

the state. Clause (4) of Article 16 would not permit the state to 

discriminate in favour of backward classes in matters of salary, 

allowances, leave, pension etc. Equality in these matters is protected 

by Clause (7) and Clause (2) and they fall outside Clause (4). Following 

the ratio of Balaji "more than 50% reservation would be excessive, 
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destructive of Article 15(1) and hence outside Clause (4) of Article 15 

the Supreme Court was held in Devdasan that the carry forward rule 

was bad. The court held on the basis of Balaji that Article 16 & 15 

were substantially the same so far as the general prinCiples regarding 

reservations were concerned. J. Mudhalkar admonished the 

Government to treat each year of recruitment by itself and observe the 

principle of equality." 

K.alelkar Commission : 

The first Backward Class Commission was set up by a 

presidential order under Article 340 of the Constitution of India on 

29th January 1953. This commission of the Backward Classes is 

known to be Kalelkar Commission. This commission consist of eleven 

members - Shri N.S. Kajrolkar, Shri Bheekha Bhai, Shri Shivadayal 

Singh Chowrasia, Shri Rajeshwar Patel, Shri Abdul Q~um Ansari, Sri 

J Mariappa, Shri Alma Singh Namdhari, Lala Jagannath, Shri NRM 

Swamy, Shri Arunangshu De with Shri Kakasaheb Kalelkar as its 

Chairman.48 The commission was set up to investigate those section of 

the people who are treated as socially and educationally backward 

class and prepare a list of those classes according to the population of 

each state. Identify the people who are deprived from the original 

stream of the society. The commission investigated the "living 

conditions of the backward class, the difficulties, their problems and 

prepared a Report of list of people belonging to the Backward classes. 

After a tremendous work of ten years, the commission- submitted its 

report to the president - identifying the reasons for the socially and 

educationally backward classes. 

Various Policies and Programmes- Undertaken for the Welfare of 

the Backward Classes : 

In the First Plan period extensive strategy measures has been 

undertaken for the welfare of the backward classes. The Central 
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government has provided a sum of Rupees four crores for the 

expenditure during the First Five Year Plan. For the upliftment of the 

Harizons, both the Central and the State Government under this task 

in the second Five Year Plan. In the Thi'id Five Year Plan, the 

Economic. programmes have been undertaken by the voluntary 

organisations. Subsidies of Rupees 38 crores are been paid to 

Scheduled C8.stes families, Hospitals, Health Centres, Educational 

Institutions, Housing, Loans, Cooperatives are provided to the 

backward classes. In the Fifth Five Year Plan a new policy has been 

emphasized for the welfare of the Backward Class. The Planning 

Commission undertook the task of dividing the departments under 

each sector and according policies and programmes are to be initiated 

by each department. Separate Funds facilities are to be provided for 

the Backward classes. The Finance Department created the cells for 

smooth flow of resources to the Harijans and other Backward classes. 

Minor irrigation facilities, increase in agricultural production, Animal 

husbandry, cottage industries for the landless labourers are been 

launched by the Finance Department. In the same way, the State 

Education Department also took the responsibilities providing 

scholarship stipends, books, mid day meals, uniforms and residential 

schools for the students of the most backward cases. The Special 

Central Assistance (SCA) and Scheduled Castes Development 

Corporation (SCDC) was undertaken in the Sixth Five Year Plan. The 

Financial Development Corporation and Bank increase the marginal 

loan facilities amounting Rs.370.84 crores and Rs.IOOO.SO crores as 

subsidy.49 In the seventh Five Year plan the programmes undertaken 

in the sixth Five Year Plan has been implemented. Greater emphasis 

was given on the educational development of Schedule Castes and 

Scheduled Tribes. Pre Matric Stipends and scholarships were given by 

the State Government. Nearly hundred lakhs students were benefitted 

out of it. In between 1978-79 and 1990-91 nearly 21,000 students 
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receives the benefits of Stipends and Scholarships, are provided by the 

government. The students in the professional, technical, degree 

colleges, Engineering colleges received the "Scholarships on the basis 

of "Graded Means Test". The Integrated Rural Development 

Programme (IRDP) Jowar Rojgar Yojana Programme (JRY) undertook 

the task of providing benefits to the Scheduled Caste and Scheduled 

Trih~s fHmilies. At the Village Panchayat kvel, nearly 15 percelil. 0f i.he 

annual allocation is been spent on the items for the SCs and STs. The 

Backward Classes is confronted with different types of social and 

economic problems, special component Pan (SCP) and Tribal sub Plan 

(TSP) for STs took a separate strategy for the development of the 

Scheduled Castes and Scheduled Tribes. 

a) Special Component Plan (SCP): The Special Component Plan 

(SCP) emphasised on "composite income generation programme:" for 

the sectors belonging to the scheduled castes. This orientation 

programme is mainly for the benefit of Scheduled Castes agricultural 

labours, leather workers, weavers, artisans, fishermen, sweeper. It is 

expected that per family (belonging to SC j STs) must crosses the 

poverty line -- though the integrated family oriented programmes 

{according to the Sixty Plan) and secondly, the standard of education 

for SCs/STs, must be raised to a level, where they can compete with 

general candidates. Though the effective organisations and Training, 

the skills of the Scheduled Castes j Scheduled Tribes can be 

developed as an element of human resource. 

This SCP also draw the special attention to the vulnerable 

sections of the society i.e. women and children. Alongwith this the 

mobilisation in the occupational pattern of both SCs and STs must be 

encouraged the Sixth Five Year Plan, has no doubt catered the specific 

needs of the "Weaker Sections". The two National Level Institutions 

were set up for the economic development of Scheduled Castes and 

Scheduled Tribes - they are ( 1) Tribal Cooperative Marketing 
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Development Federation is an upper body for the State Tribal 

Development Cooperative Corporation. (2) National Scheduled Castes 

and Scheduled Tribes Finance and Development Corporation which 

acts a catal~tlc. agent in developing schemes for employment 

generation and financing the pilot projects. Under the poverty, 

alleviation programmes, 30 percent were beneficiaries of Scheduled 

Castes and Scheduled Tribes population under IRDP. The wage 

employment programme under Jawhar Rozgar Yqj,ana scheme has 

been undertaken for the Scheduled Castes and Scheduled Tribes. 

(b) In March 1980, Special Centre Assistance was started by the 

Government to accelerate the development of the Scheduled Castes 

families. It was discretionary on the part of the State Government to 

utilize the development Programme for the Scheduled Castes. Special 

Component Plans, Corporations, Cooperatives, Commercial and 

Financial Institutions provided the resources to the beneficiaries. 

(c) Scheduled Caste Development Corporation (SCDC): In 1989 

the government of India has set up such Corporation to mobilise 

the institutional credit for income generation schemes. The objective 

was to enhance the perception assistance to Scheduled Caste families 

in order to ensure optimal returns from the investment made for the 

economic upliftment of the target groups. This corporation plays a 

Catalystic role in developing schemes for employment generation. It 

works with the Nationalised Banks and NABARD in improving the flow 

of financial assistance to the Scheduled Castes and Schedule Tribes. 

Through special survey, the corporation has identified the Scheduled 

Castes clusters and benefits are given to Scheduled Castes. A wide 

range of promotional activities has been undertaken by the 

Corporation for the development of economy of Scheduled Caste. 

Public sector institutions, government Department secured such 

purposes. 
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Organisational and Institutional Framework: 

At the Central level, the Ministry of Welfare Department 

performed the various programmes for the welfare of Scheduled 

Castes and Scheduled Tribes. Various commission like "National 

Commission of Scheduled Castes and Scheduled Tribes, Planning 

Commission like Backward Classes Divisions, National SC/STs 

Financial Development Corporations are set up relating to the welfare 

of the backward classes. The Ministry and the Welfare Department 

consist of separate wing having joint Secretary, guided by three 

Directors, four Deputy Secretaries, Six Under Secretaries, Research 

Staff, Desk and Section Officers to formulate policies for the Backward 

Classes. 

At the State level : In the state level the State Planning Board, 

performed the task of maintaining the administrative linkages with 

the Political Authority of the Centre Committee. The Government at 

the State Level, emphasised on the implementation of programmes for 

the development of Scheduled Castes. 

At the Local level: The work of Welfare and development of SCs 

at the district level is taken up by the Zilla Parisad under the 

Chairmanship for President under his Supervision, control the 

collector who operates through Additional District Magistrate. The 

Nodal department of Social Welfare and Sectoral Department Caters to 

the needs of the weaker sections. The implementation of SCP is done 

by SCA and SCDC. The District Social Welfare Officers- collaborates 

with the District Technical Officers - regarding the implementation of 

SC schemes and development programmes are initiated by Technical 

Officers of the District. At the Block level, the work is taken by Block 

Development Officer. Each BDO is being assisted by Additional 

District Officers who investigate areas where the "weaker section 

dwells". At the grass root level, village Panchayat plays a prominent 
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role with regard to the implementation of schemes I programmes for 

the welfare of the "Backward Classes". 

Special Rights in the Constitution: 

Who are covered under Socio-Economic Backwards? 

People belonging to Scheduled Caste and Schedule Tribe were 

identified as socio-economic backward category. There is a list stating 

various castes and sub castes coming under these categories the 

common words like Dalits and Harijans are used to identify this 

category. Our Constitution writers and political leaders fell that unless 

this category is given representation in electoral bodies it will not be 

possible to give full and respectful meaning to democracy. Initially it 

was decided that reservation of seats (15% to SC and 7.5 to ST) in 

elected bodies should be for 10 years. Later on, constitution was 

amended to continue the practice of reservation. The initial ten years 

was provided under the assumption that after ten years, equality will 

be achieved. However subsequent political pressures and popular 

moves made it necessary to continue the reservations. Other than 

elected bodies there was a need to provide equality in society to (i) 

Linguistic minorities (ii) Religious minorities (iii) women and children, 

(iv) other backward. All these measures are related to education, 

prayers, social activities and to retain socio-cultural heritage of India. 

Special rights for Dalits (SC & ST): 

In order to do justice in social, economic and political fields it 

was necessary to uplift the scheduled castes and scheduled tribes, 

people all over India, regardless of their religious affiliations the 

Constitution provides, various special provisions for the protection of 

SC and ST category as follows -
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(1) What ever provisiOns are made for SC, ST category people 

cannot be challenged by others in the court of law as 

discrimination against them. 

(2) In case of ST, SC, people, the state can prohibit others from 

acquiring their land or properties to protect their interest. 

(3) In connection with making appointments to various services of 

state or union the claims of SC, ST members shall be taken into . 
consideration, consistently, with the maintenance of efficiency 

of the administration. 

(4) A national commission for SC, ST will be constituted by the 

President of India. It is the duty of this committee to investigate 

all matters relating to the safeguards provided for the SC and 

ST under the Constitution and report to the President upon 

working of these safeguards annually or at earlier intervals as 

required and President shall forward these for discussion and 

decision making in the Parliament (Art. 341-342). 

(5) The President, by an order can appoint a Commission to report 

on the administration of the scheduled areas and welfare of the 

Scheduled Tribes in the states. The order may define the 

composition, power and procedures of the Commission and may 

contain such incidental or ancillary provisions as the president 

may consider necessary. 

(6) The Parliament can direct any state government to draw up and 

execute schemes essential for welfare of the ST people of that 

state (Art. 339-1). In order to involve parliament members and 

other members of the public, three committees are formed. 

Their function is to formulate and review the working on plans 

for welfare of SC, ST people and to suggest recommendation to 

the Government of India. 
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(7) As per special representation of reservation of seats the 

constitution provides 15% reserved seats for SC and 7% for ST 

in elected bodies. However in tribal oriented states and the 

Union territories like Manipur (1 seat), Meghalaya (2), Mizoram 

(1), Nagaland (1), Lakshadweep (1) and Dadra (1) and all 

reserved for ST. Similarly in Orissa, MP and Jharkhand there is 

more representation to ST. Due to these reasons, ulti.matdy, 

Loksabha has 15% SC and 9% of ST representations. 

(8) Special provisions are laid in the Constitution for states to care 

the educational and economic interest of weaker sections of the 

people and in particular SC, ST and to protect them from serial 

injustice and all forms of exploitation. 

(9) There are more tribals in the state of Orissa, MP and Bihar (now 

in Jharkhand) and hence, these states are directed to create a 

Ministry for Welfare of SC, ST and Backward Classes (Article 

164). In every state there shall be department of welfare for SC, 

STand Backward Classes. 

Welfare Measures for Weaker Sections - Administrative Function: 

Since India has decentralised administrative system. (i) Urban 

level (ii) Rural. At the rural level, there are three types of 

administration. (i) Zilla Parishad, (ii) Panchayat Samiti, (iii) Gram 

Panchayat. 

The District Administration is headed by the District Magistrate 

who is overall in-charge of the development, revenue and judiciary 

administration. As a result of democratic decentralisation, the task of 

planning, execution and implementation of all development 

programmes of the departments of social welfare, development of 

women and children in rural areas, agriculture, economic and 

statistic, cooperative, industry are managed by the respective 

department heads under the direct supervision and control of 
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additional collector. The Additional Collector is also officiating project 

Director of District Rural Development Agency (DRDA). There is a 

Project Manager for Scheduled Castes Development Corporation 

(SCDC). Chief Planning Officer working under direct Control and 

supervision of the Collector. The District Planning Officer in DRDA 

who is assisted to Additional Collector (Development) in supervising 

the work of district officers responsible for Anti- Poverty Programmes. 

Under the democratic decentralised pattern of Panchayai Raj at 

district level District President is supposed to organise meetings at 

Zilla Parishad. Chief Executive Officer looks after the work of Zilla 

Parishad. The Panchayat Samiti level for coordinating the activities of 

different department members of Panchayat Samiti are supposed to 

attend the General Body meeting in which officers of different 

department participated. Committees such as Finance, 

Establishment:, Education, Community Development. BDO is elected 

as a coordinator of the Advisory Committee. For Coordination of 

activities of different sectoral departments including the Financial 

institution, DRDA under the Chairman of the Collector is formed in 

which MLAs, President of Panchayat Samiti, Officers of different 

department. For the development administration at local level each 

Panchayat Samiti is headed by Block Development Officer (BDO), with 

the help of Extension Officers or Assistant Development Officer m 

different fields carry out the work of welfare and development of 

weaker sections. At village level Panchayat Secretary cum Village Level 

Officer acts as assistant to the BDO in the implementation of rural 

development programmes. 

Admia.istrative functioning: 

In order to understand the dynamic relationship between nodal 

department of social Welfare, Sectoral Departments DRDA, SCDC, 

Zilla Parishad and Tribal Development Authority, it is necessary to 

study the administrative arrangement meant for welfare and 
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development of weaker sections.53 Various plan/programmes / 

schemes sponsored by DRDA, SCDC, Zilla Parishad and Social 

Welfare Department are implemented by sectoral departments after 

earmarking certain percentage of planned budget for the welfare and 

development of Backward Classes. The responsibility of 

implementation of programmes schemes for weaker sections and 

Backward Classes rests with the depa..rtment concerned. In the annual 

action plan, decision relating to earmarking of fund for the 

development of weaker section is taken to District Level Committee 

under the Chairmanship of Collector I Magistrate. 

Rule of Law in India : 

The Rule of Law 1s the basis or foundation of common Law 

System of England and represents the process by which the king of 

England became the nominal head of the sate and real sovereignty 

can be vested to the elected representatives of the people i.e. the 

British Parliament. English concept of rule of law recogmses the 

supremacy of Parliament and develops acceptable methodology to 

effectively work the English democracy. In the words of Bracton ... a 

scholar of the Medieval period said "King ought naught to be under 

any man but under god and Law"54 ... Sir Edward Coke, Chief Justice 

of the court of the Common Pleas reminded king James of England in 

1615 that the common law of England should be permitted to prevail. 

Lord Coke felt the need of the Judiciary which would establish the 

principles to govern those who are subjected to law. Prof. A.V. Dicey 

gave the full shape to this Principle which is known as the Rule of 

Law. (i) No man is above the law. (ii) Every person, irrespective of his 

status or position is subjected to jurisdiction of courts. (iii) No person 

should be subjected to harsh, uncivilised or discriminatory treatment. 

The concept of rule of law received a new meaning in the U.S.A., 

because unlike England the USA has a written Constitution. The 

concept of Constitutionalism in USA discards the theory of supremacy 
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of legislature and promotes that the constitution 1s supreme and 

above all including the legislature. According to Prof. Achibald Cox 

thinks that rule of law in USA means (i) Check on executive 

oppression, and bureaucratic caprice. (ii) respect for individual human 

rights and (iii) securing equal justice for "all citizen" - Ronald Dworkin 

who was Prof. of Jurisprudence at Oxford University thinks that rule 

of law consists of two different conceptions. 

Rule Book Conception - which states that power of the state 

should never be exercised against any individual citizen except in 

accordance with rules explicitly set out in a public rule book available 

to all. (ii) All rights of the citizens should be recognised in positive law 

and be enforceable by the individual citizen through courts. Indian 

Judicial system is basically English. It however incorporates the bests 

of American traditions also. No jurists has so far attempted in defining 

the Indian concept of rule of law, though our constitutional courts 

have been trying to enforce it. In one of the case Jaisinghai Vs Union 

of India (AIR 1967 SC 1427; pg 1434) the application must be done 

according to the existing principles and rules which means the rule of 

law and decide the citizen must be knowing where his position lies. In 

Central Board of Secondary Education Vs Nikhil Gulati & Others (AIR 

1998 SC 1205) the Supreme Court declared that the "Practice of 

permitting the ineligible students .... To appear in the examination is 

a violation of the Rule of Law" - In Dalmia Cement (Bharat) Ltd. Vs 

Union of India (AR 1996- 10SCC- 104- Para- 18) the court decided 

that equality before the law is correlative to the concept of rule of law

which provides a healthy social order. In the State of Bihar Vs 

Subhash Singh (AIR 1997 SC 1390 Para 3) the Court observed that 

Judicial Review of the administrative action is an essential part of the 

rule of law. The Supreme Court has applied the rule of law in Indira 

Gandhi Vs Raj Narayan (AIR 1975 SC 2299) case. Article 329A was 

added to the constitution by 29th Amendment Act according to which 
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person holding office of a Prime Minister - stand for the election of Lok 

Sabha is subjected to the Rule of Law. This happened in the case of 

Mrs. Indira Gandhi who was then the Prime Minister of India and 

been protected by the Allahabad High Court. Similarly the Rule of law 

has been violated in Supreme Court advocates on Record Association 

Vs Union of India (AIR 1994 SC 268) where any arbitrary exercise of 

discretionary power ca..TI be prevented by providing guidelines and -

norms - related to the Rule of Law. "55 

The judges considers that along with Democracy the rule of law 

is considered the basic structure of the Constitution. The rule of law is 

a genuine concept which implies inequality before the law and equal 

subjection of all classes to the ordinary law though our constitution 

has adopted Judicial Review and independence of Judiciary from the 

American Constitution but we can discard the Rule of Law - which is 

essential for the foundation of Democracy. The concept of rule of law 

is significant in India due to the fact that our Constitution is supreme 

and no one is above the law. (ii) Administration at all levels are done 

according to the established law. (iii) The Laws should be habitually 

obeyed to promote justice and secure a welfare regime. 

How far the "Ru·le of Law" is been practised in India? 

Today circumstances changed the very doctrine of the Rule of 

Law. There are numerous factors behind it. The present national life is 

succumbed to (1) diminishing stature of political leadership. (2) 

Executive Lawlessness and vast legal illiteracy and the lack of 

intellectual support. 56 Before independence the political leaders fought 

for the common cause selfless work for attaining freedom from the 

ruthless and exploitation of the British rule was the national 

objective or goal. The leaders have attained their education from the 

England and presented a "Social change in the country through t~ 

active participation in various movements." The leaders like Mahatma 
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Gandhi, Jawharlal Nehru, Dr. Rajendra Prasad, Sardar Vallah Bhai 

Patel, Jagjivan Ram, C. Rajagopalchari, Dr. B.R. Ambedkar dedicated 

themselves for the cause of the country. The leaders of the Assembly 

actively.participated in bringing social, economic and political changes 

in the country. 

Today the political leadership is self centred and uses various 

means to achieve its end (struggle to survive) the ability to retain in 

power through election. The politicians at present are more or less, 

lack the spirit of nationhood, their only objective is to utilise their 

money power and muscle power. After election, the leaders who win 

the majority never fulfils their promises, -ihey made before the 

ignorant citizens. They never confess the rule of law. On the other 

hand bureaucracy plays a major rule in implementing policies and 

programmes for the government. They also draft guidelines for 

applying and implementing laws and execute such laws according to 

the norms of the Constitution. But such law proved to be beneficiaries 

only to a few elite groups. Infact the executive powers are exercised by 

these bureaucrats in the name of President and Governor of the state. 

The exercise of such executive powers of Union and State Government 

are invested in Article 77 and 166 of the Constitution. Though the 

judiciary had extended a certain limit in resisting the exercise of 

executive powers. The rule of law acknowledge due to "Lawlessness, 

and prevailing corruptions within the country. Besides this, poverty, 

illiteracy and ignorance are anti-thesis of the rule of law. Education is 

an effective tool for eradicating poverty and promoting development. 

The process of poverty elimination is necessarily for the process of 

development. So the first priority is given to the education. Thus India 

is loomed with large number of problems, which can be eradicated 

only through execution of rule of law. 
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Constitutional safeguards for tribals in India and Tribal 

Administration : 

India posses a composite culture compnsmg of vanous 

heterogeneous groups. The Hindus, Muslims, Christians, Parsis, 

Sikhs have their own cultures. The Scheduled Tribes and Scheduled 

Caste, consist of large population who are exploited by the other 

sections of the society. They were originally been discriminated during 

the British rule. So the framers of the Constitution tried their level 

best to safeguard the interest of various minority groups based on the 

religion, language, culture and socio economic factors. Large section 

of the Scheduled Tribes predominate in areas like North Eastern 

reg1on, comprising of Madhya Pradesh, Bihar, Orissa .fL- Parts of 

Gujrat, hilly regions of West Bengal. The constitution made some 

provisions to safeguards the interest of the scheduled tribes. Article 

46, of the constitution provides a special provisions for promoting with 

special care the educational and economic interests of the Scheduled 

Caste and Scheduled Tribes and protect them from social injustice 

and all forms of exploitation. Article 15 prohibits discrimination 

against any citizen on the ground of religion, caste, sex, place of birth. 

Clause (4) of Article 15 enables the state government to make special 

provisions for the advancement of members of Scheduled Castes and 

Scheduled Tribes. 57 Article 16 provides opportunities for all ·citizens in 

matters relating to employment or appointment or post in favour of 

scheduled castes and scheduled Tribes. Article 19 grants the rights of 

freedom of speech, assembly, association, union, movement and 

residence throughout the country, practice of any profession, 

occupation, trade on business. But for protection of the interests of 

Scheduled Tribes, Clause (5) permits reasonable restrictions on the 

exercise of rights of free movement, residence and settlement in any 

part of the territory of India. Article 23 prohibits traffic in human 
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beings. "Be gar" and other forms of forced labour, this has special 

reference for Scheduled Tribes. 

Reservational Provisions: 

Reservation of seats for Scheduled Caste and Schedule Tribe 

communities has been provided on the basis of population in the 

House of People as per Article 330 and in the Legislative Assemblies of 

the States as per Article 332. According to 8th Amendment Act 1919, 

all such reservations extended ten years. But the 23rd Amendment Act 

further extended this period from 20 to 30 years. Article 330 provides 

reservation in the public services. Reservation is also provided to a 

lower extent in the allotment of houses by public institutions 

providing loans, and granting scholarship for the students of the those 

communities. Providing special infrastructure facilities to the 

communities where they reside. The problems of the tribal areas are 

caused by the alleviation of tribal lands to non tribals and the 

exploitation of the tribals. Article 29 and 30 of the Constitution 

guarantees cultural and educational rights to the various sectors of 

the people. 

Besides this 65th Amendment Act of the Constitution (1999) has 

set up a "National Commission for Scheduled Caste and Scheduled 

Tribes" giving them a special provision.ss Article 342 empowers the 

President to denote the tribes and tribal communities as Scheduled 

Tribes. In respect of the state, the President shall notify the Scheduled 

Tribes within a state after consultation with the governor of the state. 

The classification of the Schedule Tribe categories depend upon the 

social and economic conditions of the group. 

Various Strategies for the Development of the Tribal Groups: 

Both the president and the governor have taken special 

measures for the "administration of the Scheduled Tribes. Article 275 

provided ·the financial resources for the welfare of the Tribes. The 
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expenditures are to be made fromthe Consolidated Fund of India. 

Article 244 is provided in fifth schedule which enables a complete 

frame of administration to concretise the directives contained in 

Article 46. The scheduled areas encompasses all areas the President 

of India notifies under the fifth schedule. The Governor has been 

made responsible for the peace and the good governance of the 

schP-duled areas under 5th Schedule of a specific provisions is made 

for setting up a tribal advisory council which is consulted by the 

Governor in relation to this regulation making powers article 339(2) 

empowers the Centre to give directions to a state asking them to draw 

up and execute schemes for the welfare of Scheduled Tribes. 

The fifth Schedule [ Clause (7) Article 244] contains provisions 

regarding administration and control of Scheduled areas and 

scheduled tribes. The Sixth Schedule [Clause (2) Article 244] contains 

provisions relating to the administration of tribal areas in the state of 

Assam, Meghalaya, Mizoram and Tripura. There are Autonomous 

regional council in these areas. They not only administer the various 

department and developmental programmes but also have powers to 

make laws on the subjects like, land, forests, shifting cultivation 

village or town administration including village or town police public 

health and sanitation inheritance of property, marriage and divorce 

and social customs. 

Government and the Tribal Advisory Council 

The Trih Advisory Councils are constituted m the state in 

accordance with clause (4) of the Fifth Schedule to the Constitution 

which provides that there shall be established in each state, having 

scheduled areas and if the President so directs, also in any state 

having Scheduled Tribes but no Scheduled area therein. The Tribal 

Advisory Council consist of not more than 20 members of which %th 

shall be representatives of Scheduled Tribes in the Legislative 
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Assembly of the state. The Constitution has given the Tribal people 

the Privileges .according to which the beneficiaries are constitutionally 

desired to participate in their policy making enterprise. The central 

themes of people centered, development are - (1) empowerment of 

people and (2) development of administrative process which regards 

the needs of the people. Key elements of people centered development 

are (i) bum<'ln grmx.rth and wellbeing, equality, self-reliance, 

participation and sustainability. 

Sustainability is regarded as lasting quality in a development 

programme. A development programme can be sustained by (1) 

creating a felt need among the beneficiaries about the efficacy of the 

programme. (2) Developing institutions, which continually adopt, (3) 

Providing of resources and (4) Building support among political elites 

and community groups. 59 It Tribes Advisory Councils functions as 

desired by the Constitution, development will be in accordance with 

the aspirations of the tribal people which is propagated in people 

centered approach to development. The Minister of welfare Tribal 

advisory Council should meet at least twice a year, where part of the 

State Governments need not convene its meeting regularly. 

Legislative Functions between Centre & State : 

The federal Indian Constitutional edifice envisages division of 

Legislative powers between the Union and State Governments. None of 

the three lists of the seventh Schedule contains specific provision for 

legislation in respect of Scheduled areas or Scheduled Tribes. 

The Laws on tribal affairs are made by the Central Legislature 

and regulations by the governor State Legislative. The Legislation on 

tribal affairs is a joint responsibility of the Centre and State. The 

Tribals have the right to own the lands and forest. They have the right 

to respect and honour their culture. They have distinct racial and 

cultural entities. Social divisions among the tribals are partly 
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indigenous and partly have grown out of contact with administration. 

Before and after independence, the main social divisions are tribal 

officials and educated tribals - tribal movements of substance - village 

headmen or gaonburas, small landholder. The village administration 

. in the tribal area is based mainly on respect for age. Age and 

experience are considered to be the most desirable qualities in those 

who administer them. Tribals are usually desirous of being-courteous. 

If they are hurt by any kind of feeling they loose their temper so any 

official who has been directed to administer the scheduled area must 

continuously deal with the tribal people. 

Backward Class Commission in Various States: 

(i) State Backward Class Commissions 

1. ANDHRA PRADESH 

Various Committees and Commissions were set up according to 

the demands of the backward classes and OBCs. There had been 112 

communities belonging to OBCs in the state of Andhra Pradesh. The 

list of the backward classes as prepared by the State Government was. 

struck down by High Court of Andhra Pradesh, since the state govt. 

could not produce list based on social and educational backwardness. 

( 1) Monohar Prasad Commission, 1968 

The first Backward Class Commission was appointed by State 

Government on 12th April 1968. The Chairman of this Commission 

was Manohar Prasad. The Commission was asked to prepare a list of 

classes - who were not adequately represented in the services of the 

state or represented in the government post. A certain percentage of 

proportion for such reservation and time to be fixed - when 

reservation is to be made. Traditionally the Communities who were 

performing the undignified occupation - are considered to be the 

backward classes. Representatives of these castes demanded 
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reservation upto 40 to 50 percent. On 20th June 1970, the 

comm1ss1on listed 92 classes as other backward classes. Further it 

recommended that the reservation of 30% of the vacancies in the 

government services and educational institutions for candidates 

belonging to the backward classes. The commission has categorised 

the OBCs under 4 headings -

(1) Aboriginal tribes (Nomadic & Semi -Nomadic Tribes), Semi 

Nomadic Tribes - 7% 

(2) Vocational groups- 13% 

(3) Harijan Convert 1% 

(4) Other classes 9% 

The report so far been submitted by this Commission did not 

satisfy the High Court- 'caste' can not be only criteria for determing 

the serial and educationally backward. The entire list is prepared on 

the basis of the caste. 

(2) Veerapa Committee (1975) 

After the 5th general election in Andhra Pradesh, a committee 

was again appointed under the chairman of Agisam Veerappa in 1975 

to recommend welfare measures for the benefit of the backward 

classes. The committee submitted its report in 1977, suggesting 25% 

percent reservation (a) sanction of scholarship from Class I onwards 

instead of VI standard as was the practice (b) an increase in the 

amount of scholarship and (c) a lowering of the minimum marks 

required for students belonging to OBCs for admission from 40 

percent to 35 percent. 

(3) Murlidhar Rao Commission, 1982 

The third state commission, constituted in February, 1982 was 

headed by Murlidhar Rao. The commission in its Report in September 

1982, suggested 44 percent reservation of seats and post for 52 
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percent state population of OBCs. The commissiOn included lower 

castes and sub caste in the list of OBCs and the total rose to 102. 

Under the rule of Telegu Dasam Party, it was again implemented. 

Under N.T. Rama Rao Government the reservation policy was 

revitalised and 44 percent reservation was distributed among the five 

categories of OBCs according to their backwardness and population. 

The reservation quota was only available to those whose family in 

come is less than Rs. 12000 I- a year 

2. BIHAR 

In 1951, the government of Bihar had prepared a list of 109 

backward classes for awarding the Post Matric Scholarships etc., a 

scheme launched by the Ministry of Education, Government of India 

advised the state govt. to draw their own list as they did not accept 

the recommendations given by Kaka Kalelkar Commission. 

(A)Mungerilal Commission, 1971 

The first Backward Class Commission was appointed by the 

Bihar Government under the Chairmanship of ShY.. Mungeri Lal in 

June 1971 and it submitted its report in February 1976. The 

commission prepared a list of socially and educationally backward 

classes on the basis of castes and economic basis. The list contains 

128 backward castes including 94 castes known as most backward 

classes. In Bihar, it estimated 38.1 percent population as OBCs. 

(B)Karpoor Thakur, 1978 

In 1978, the Janata Party Government chaired by Karpoori 

Thakur, implemented the recommendations of Mungerilal 

Commission. The implementations so far been made raised a lot of 

controversy between the upper classes the backward classes. 20% of 

the seats to be reserved for the OBC candidates. There has been a 

misconception by Bihar Government that reservation quota indicated 
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the mm1mum and not the maximum quota for the backward class 

candidates. 

(C) U.N. Sinha Committ(_e_,,l994 

The second Backward classes Commission was appointed in 

1994, headed by U.N. Sinha. On the basis of recommendations of 

Sinha Committee even a few OBCs of Bihar do not come under the 

exclusion of advanced sections as rarely OBCs have annual income of 

Rs. 10 lakhs per year or urban property of Rs.20 lakhs. It also 

recommended inclusion of any well off sections or individuals availing 

the benefit of reservation within the recommendations of Mandai 

Commission. The Samata Dal leader Nitish Kumar has supported 

economically advanced sections of OBCs such as Kurmis and Koiri. 

3.GUJARAT 

(A) Bakshi Commission, 1972 

This commission was appointed to prepare a list of OBCs and 

recommended measures for their amelioration in August 1972 under 

the Chairmanship of A.R. Bakshi - a retired High Court Judge. The 

Commission however submitted its report enlisting 82 castes and 

communities as socially and educationally backward and 

recommended- (a) reservation of 10% of seats in medical engineering 

and other professional institutions. (b) reservation of 10% of class-III 

and Class-IV posts in all the government services (c) reservation of five 

percent of all Class I and Class II vacancies in all the government 

services, local bodies or public undertaking. (d) reservation of 10% of 

seats in training cum production centres. (e) granting of scholarships 

and other educational facilities provided the parental income of not 

more than Rs.4800 per year. 62 
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(A) Rane Commission, 1981 

Rane Commission was the second Backward Class Commission 

headed by C.V. Rane in 1981. In the view of the Commission, the 

social backwardness should be determined without reference to caste. 

It would facilitate promotion of welfare and educational and economic 

interests of the weaker sections of the people, and speed up the 

process of egalitarian society. Rane commission was the first 

commiSSIOn to reject the caste yo.:td stick for deciding social 

backwardness. Caste is not feasible in the case of Non-Hindu 

Communities. As a parameter the commission took occupation in 

place of caste for identifying backward classes. It declared that 

occupation considered to be inferior with low income. Where the main 

causes were social and educational backwardness. It identified 63 

occupations as socially and educationally backward classes 

agricultural labourers, small farmers, marginal farmers, farmer, share 

croppers. 

This commission has also recommended reservation of seats j 

posts in educational institutions and in the government services for 

the socially and educationally backward classes in proportion to the 

population alongwith a relaxation in the higher age limit in their case 

for entry into services. 

4.HARYANA 

Till 1966, Haryana was a part of Punjab. Two committees were 

appointed in 1951 and 1961. In 1969, a list of backward class was 

prepared without the proper enquiry into the economic and social 

bac~wardness. 10% reservation in government services and 2% in 

professional and technical institutions. On the ground of the economic 

backwardness and social status of occupation, certain classes of 

people have been declared as backward. They included-
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a) All residents of the state whose family income is less than 

Rs.1000 per annum, irrespective, of the truth as to the caste, 

community or class they belong to and the profession they 

follow. 

b) Apart from the above category, certain other communities 

should be declared as backward by the State Government. 

These communities should be such as are seriously looked 

down upon by other people of the state. All the members 

belonging to the backward communities, excluding those 

"whose family income was more than Rs.1800 per annum 

should be entitled to priviledges being enjoyed by backward 

classes. Facilities and concessions are given to backward 

classes. 

(A) Gurman Singh Commission, 1991 

In the year 1990, Anti Mandai agitation was st<r~ in all parts 

of Haryana. Jats, the dominant caste of Haryana was asking Jats in 

the list of OBCs. In the early 1991 the First Backward Class 

Commission was constituted under Chairmanship of Gurman Singh. 

27% posts are reserved for OBCs and 19% to SCs. OBC considered to 

be the most dominant class. It includes Jats, Ahirs, Bishnoi, Gujar, 

Saini, Rajput, Meo. 

5. HIMACHAL PRADESH 

Like Haryana the government of Himachal Pradesh followed the 

list of OBC. Officials of State Government has prepared a list on the 

basis of economic backwardness and social status. The identification 

of the backward sections of the people-

1) All residents of Himachal Pradesh whose annual income is less 

than Rs.6000 are backward to whatever caste or community 

they belong. 
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2) Members of certain communities whose annual income is not 

more than Rs.6000. OBC list is based on both caste and 

income. On the basic of economy and caste backward classes in 

Himachal Pradesh will receive the following facilities and 

concession:-

a) Pre matric stipends at primary, middle and higher secondary 

state. 

b) Refund of tuition fees. 

c) Interest free loans 

d) Reservation of two percent in direct recruitment and in 

promotions to selection posts in class III and class IV 

services of the government.63 

6. JAMMU & KASHMIR 

Reservation Policy m J&K has been a controversial issue 

between the government and the judiciary. Judicial intervention 

forced the state government to appoint three Backward class 

commiSSIOnS. 

A) Gajendragadkar Commission, 1967 

The commission ( 196 7) recommended a list of backward classes 

on the basis of certain criteria - (a) economic backwardness (b) 

occupations pursued (c) area of permanent residence (d) caste (e) 

population. 

B) Wazir Committee, 1969 

After the Gajendra Commission the state government appointed 

a committee headed by J.N. Wazir in February 1969. On the 

recommendation of the Wazir committee submitted on Novemer, 1969, 

the government passed J&K Scheduled Castes and Scheduled Tribes. 

According to Rules of Reservation policy jobs to be reserved fm 
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backward classes in the State services. 8% for SCs 42% for backward 

class. 

C) Anand Committee, 1976 

The state government appointed Backward Class Committee 

headed by Justice Adarsh Sen Anand to advise the removal of the 

various anomalies in the Act of 1970 as advised by Supreme Court. 

The Committee was asked to make recommendation with regard to the 

following issues - (a) to determine the criteria to be followed m 

deciding the backwardness. (b) to identify and prepare a list of 

backward classes (c) to categorise backward classes and suggest 

safeguards for giving benefits to the real deserving only and (d) to 

examine the question of reservation in governmental posts. 

7. KARNATAKA 

Here some of the Commission are been mentioned - before 

1985. Miller Committee, 1918, Nagan Gowda Committee, 1961, 

Havanaur Commission 1976, Venkataswamy Commission, 1985. 

(A) Chinnapa Reddy Commission, 1990 

This backward class commission chaired by Chinnappa Reddy 

dealt with the economic criteria for reservation. The commission 

suggested following occupational groups under socially, educationally 

backward classes: 

a) Agricultural labour not owmg land more than one hectare of 

rainfed dryland, 

b) Those who are working on the piece rate basis, 

c) Handloom weavers, 

d) Automobile drivers, 

e) Employees in the factories, Rickshaw pullers, 
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f) Blacksmith, carpenters, plumbers, sweepers, cobblers, manual 

workers, employed on the daily wages. 

The recommendations so far been made by C. Reddy 

Commission in 1994 remained in controversy. On 25th July 1994, the 

Karnataka government raised reservation for OBCs in the State to 

57% which was further raised to 80%. In October 1994 the state 

government got the Karnakata Reservation Law passed and 73 

percent reservation passed by the State Legislative Assembly. Infact 

69% of reservation violates the Supreme Court guidelines for 

reservation which is not more than 50%. 

B. PUNJAB 

A) Brish Bhan Committee 1965 

In 1965, the State Government appointed a Committee headed 

by Brish Bhan to review the concession given to the backward classes. 

This committee, m its report of 1966, made the following 

recommendation ( 1) The existing list of backward class should be 

made rational so that classes or castes which were no longer 

backward must be excluded, (2) the existing reservation of 2 percent 

of seats in educational institutions should be increased to 5%. The 

committee was not infavour of extending the Reservation Policy. 

B) Harcharan Singh Commission, 1975 

According to the Punjab Vishan Sabha Committee on welfare of 

Scheduled Castes, Scheduled Tribes and Backward Classes under the 

Chairmanship of Harcharan Singh recommended, that 15% 

reservation should be made for OBCs in services. Finding the 

improper representation of the backward classes in relation to their 

population, it recommended 15 percent reservation for them in jobs 

and education. The government however found it difficult to accept 

this recommendation as it had already provided for reservation upto 



[199] 

25 percent for SCs and upto 20 percent for retired army personnel. It 

therefore continued with its policy of reserving 5 percent of the seats 

in educational institutions and 5 percent of initial appointments m 

public services. It also provided for 2 percent reservation m 

promotions upto Class I. It further decided to maintain roster of all 

vacancies meant for SCs and OBCs after every one year. 

9. KERALA 

The reservation policy became a subject of an acute judicial 

controversy so much so that government appointed (5)\f. committee and 

three BC Commissions. The problems is still persistent in the state for 

inclusion and exclusion in the list of beneficiaries of the preferential 

treatment and determination of creamy layers. 

a) Vishwanathan Committee, 1961 

The committee of Backward classes was first appointed under 

the Chairmanship of V.K. Vishwanathan in 1961. The committee was 

asked to identify the backward classes and certain measures are 

taken for the improvement of the conditions of life and work. 

According to the recommendations so far been made- (a) 40% of the 

seats to be reserved in the technical and professional colleges should 

be reserved for students of other backward classes and 10% of seats 

for students belonging to SCs and STs. Though government of Kerala 

accepted the recommendations of the committee but restricted 

reservations at the level of 25 percent seats for backward classes. 

b) Pillai Commission, 1965 

The state government appointed a commission under the 

Chairmanship of Shri G Kumara Pillai in July 1964 and the 

commission submitted its report in December 1965. Its main 

recommendation were (i) It classified 91 communities as backward 

classes the benefits recommended in the report should be extended 
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only to the members of the backward classes whose aggregate family 

income was below Rs.4200 per year. (ii) In Technical and professional 

institutions 25 percent of the seats should be reserved to OBCs. It 

included a separate quotas for various categories of OBCs in the 

allocation of these seats. 

c) Damodaran Commission, 1970 

The state government has appointed a third backward class 

commissiOn under the Chairmanshp of M.P. Damodaran. The 

Commission has founded certain factors which is responsible for 

social backwardness - laid in Article 16(4). (a) Lack of education, (b) 

lack of economy (c) lack the capability for appointment (d) caste 

stigma. 

Still, social backwardness continued to be a matter of 

controversy in Kerala. Some of dominant castes like Ezhavas and the 

Nairs are always in conflict. Some other factors like "Occupation, 

custom of purdah, hatred towards the English education - effect the 

social backwardness. 

The backward classes of Kerala consist of - Ezhavas, Muslims, 

OBCs, Nadars, Kammalas, Dhreeva community. 

10. MADHYA PRADESH 

Mahajan commission was appointed as a Backward Class 

Commission by the state government. Ramjee Mahajan was the 

Chairman of Backward Class Commission. The committee drew a list 

of backward classes and suggested measures for their upliftment. The 

commission, identified 254 castes and sub castes as backward classes 

and suggested reservation of 35 percent of the seats for them In 

educational institutions. It also wanted the same percentage of 

government and semi government service to be reserved for them. The 

commission used the caste criterion for identifying backward classes 
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it suggested the exclusion of prosperous groups from the benefits of 

reservation. Thus the benefits of reservation should be extended only 

to those children of those who were not income tax payees or owing 

the land. If the government has planned to execute the reservation 

65% should be on the basis of the caste- 22.5% SCs, 7.5 of STs and 

35% for OBCs. On the whole 78 percent reservation should be made 

for the government post and seats in the educational institutions. In 

1993, the government of Madhya Pradesh declared that 50 percent 

post would be filled through open competition. 

11. UTTAR PRADESH 

In UP in 1945 United Provinces of Agra and Oudh identified 37 

Hindu castes and 21 Muslim grouping as backward and gave them 

educational concessions. In 1950 the Uttar Pradesh government 

reserved 10 percent of the jobs in the governmental services and 

educational instutitons for the Scheduled Castes, but did nothing 

specific for the backward class. In 1955, a cabinet sub committee 

formed a list of two backwards classes ( 1) for the purpose of 

recruitment to the public services and (2) for the sanction of 

educational concessions. 64 

In 1975 Chhedi Lal Sathi Commission was formed to identify 

the 'Backward classes" and the most backward class, the commission 

used the parameters like poverty, illiteracy, housing, occupation, 

caste, social inequality and representation in government services, 

industry and commerce. After the report being submitted in 1977, the 

backward classes are classified into three categories - 36 backwards 

classes has been entitled, out of which 17% are landless and 18% are 

preoccupation in land. Yadavs, Gujars, Kurmis consist of 10% the 

Muslim community consist of 2.5%. Government led by Janata Party 

accepted the recommendations of the commission and 15% of the 

Government Services and seats in technical and professional 
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institutions for candidates of the backward classes. 18% of the jobs 

were reserved for SCs, 2 percent for STs and 8 percent for the military 

personnel. 

After 1977, there has been anti reservationist movement. In 

Allahabad High Court, the petitioners alleged that many of well off 

castes like Ahirs, Kurmis who were economically and socially 

backward were included the Backward Classes which comes under 

Article 16(4) of the Constitution. According to the Kaka Kalelkar 

Commission the list of most backward classes has been enlarged. But 

the Allahabad High Court has struck 120 communities which cannot 

be enlisted in the backward classes. Later in March 1994, the U.P. 

Government revised its reservation policy in accordance with the S.C. 

judgement on Mandai Commission Report. It implemented the SC 

order of 16th November 1992 for 27 percent reservation in favour of 

OBCs in the State Governments. 1 People of 8 hilly areas of U.P. raised 

a protest against Reservation Policy. The OBCs constitute only 3% of 

the population within this region. 

12. TAMIL NADU 

According to the Communal Government order of 1927 and 

194 7, the government of Madras has distributed the posts and seats 

among the various communities to strengthen distributive justice and 

to regulate financial aid to educational institutions, providing special 

facilities for the students of depressed classes. The first case 

Champakam Dorairajan Vs State of Madras, the Communal 

Government Directives has violated the Constitution. 2/14 Quota has 

been reserved for Scheduled Caste in 194 7. When Andhra Pradesh 

has been separated from Madras the government has ordered that 

16% of all post under the state government should be reserved for 

Scheduled Castes and Scheduled Tribes and 25 percent for Backward 
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Classes. The quota for reservation was altered according to 1951 

Census. 

Sattanathan Commission 1969: 

Sattanathan commissiOn was appointed by the State 

Government in 1969 under the Chairmanship of A.N. Sattanathan. 

The criteria for backwardness is determined through educational and 

social backwardness and also the nature of the occupation confined. 

The Mysore Government has classified the categories of backward 

classes - (a) actual cultivators (b) artisans (c) petty businessmen (d) 

those who are engaged manual labour. The commission recommended 

33 percent reservation for in backward classes. 

The Sattanathan Commission divided the backward classes into 

two parts - (a) backward classes (b) most backward classes. 17 

percent of the reservation for the backward classes and 16% for the 

most backward classes. It did not support reservation on the basis of 

population on the basis of population as in the case of the Scheduled 

Castes and the Scheduled Tribes. Recommendations of the 

Sattanathan commission were accepted by the government but made 

some modifications as required by the Supreme Court Judgement in 

the Balaji Case. In 1971 Census, 31% of all post in the government 

services and in the technical institutions are reserved for the 

backward classes 18% of seats are reserved for SCs and STs. In 

November, 1980 the State government increased the reservation for 

the other Backward classes from 31 percent to 50 percent. In 1974, 

the government under M.G. Ramchandran proposed to apply an 

income limit to Rs. 9000 per year for being eligible for reservation and 

as this proposal would seriously effect the greater part of the 

backward class. It was opposed by the people led by the tJ.ravida 

Kazhagan and Dravida Munnettra Kazagham. 
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Ambashankar Commission, 1982: 

According to the order of Supreme Court the government has 

appointed "Backward Class Commission under the Chairmanship of 

J .A. Ambashankar to re-evaluate the classification of backward class 

in the state and to re-assess their reservation quota of 50 percent. The 

commission submitted its report in 1985 according to which 32% has 

to be reserved for the backward classes. 1 According to the rulings of 

the Supreme Court, the reservation for the backward class and the 

Scheduled Castes and Scheduled Tribes should not exceed 50 

percent. In July 1985, 50% of the reservation for the OBCs has been 

reaffirmed by the Tamil Nadu Government. The Tamil Nadu Legislative 

Assembly has made some enactments in "Reservation Act in 9th 

Schedule" according to which 50 percent of the seats and posts are to 

be reserved for OBCs and 1 percent for STs, 19% for SCs. 

13. MAHARASHTRA 

Deshmukh Committee 1961: 

The OBCs in Maharashtra consist of half the population. They 

are specially been dominated by the Brahmins. -;] otiba Phule who 

founded the Satya Shodhek Samaj fought for the welfare of the 

backward class like Mallis, Tellis and Kumbis. It was due to pressure 

of the revolutionary groups the state government appointed Backward 

Class Committee on 1961 under the Chairmanship of B.D. 

Deshmukh. The committee has submitted its Report in 1964 and 

classified the backward classes into 4 categories - (i) Scheduled 

Castes and new Buddhists, (ii) Scheduled Tribes (iii) Nomadic Tribes, 

(iv) O.B. Communities. State government considered the 

recommendation of the commission and make special reservation in 

both central and state services- (1) 13 percents seats for SCs and new 

Buddhists (2) 7% seats for Scheduled Tribes (3) 4% seats for the 

denotified and nomadic tribes (4) 10% for the other backward classes, 
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(5) 80% of all vacancies both at state and the local level are to be 

reserved for economically weaker sections of the society. The families 

whose earning is below Rs.200 are considered to be the weaker class. 

According to its order 80% reservation was made for Other Backward 

Classes, Scheduled Castes, Scheduled Tribes etc.65 

Kalelkar Commission: 

Even though the Constitution of India has provided certain 

provisions for Scheduled Castes and Scheduled Tribes in acquiring 

benefits in educational institutions and in job reservations. But it did 

not any provision for OBCs. Under Article 340 if the President of India 

felt the need and aiding the weaker section, he can do so. The OBC 

was first recognised by Punjabro Deshmukh who was member of Lok 

Sabha in 1948. The First Backward Class Commission was set up by 

the presidential order under Article 340 of the Constitution on 29th 

January 1953. The Commission was headed by 11 member~·,with Sri 

Kakasaheb Kalelkar as its Chairman. 1 The commission worked for two 

years and submitted its report to the President"n 30th March 1955. 

The Commission has prepared a list of 2399 backward class 

throughout the country of which 837 were classified as backward. It 

has laid certain criteria for identifying socially and educationally 

backward classes -

( 1) Who belonged to a low social status in caste hierarchy of the 

Hindu society, (2) No representation in the government services, (3) 

Lack of education within the community. The commission for the 

upliftment of the backward classes are extremely wide-ranging. They 

cover certain spheres like (a) Extensive Land Reforms. (b) Bhoodan 

Movement, (c) Development of Live Stock, (d) Dairy Farming, (e) Public 

Health and Rural Water Supply, (f) Universal Education. 

Kalelkar Commission also prepared a list of 2,399 castes 

belonging to OBC. The commission prepared a list by Ministry of 
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Education for educational scholarships for the other backward 

classes. The criteria of determining the backwardness was faulty. 

Kakasaheb expressed his opinion regarding "Backwardness" of OBCs. 

Their backwardness is due to their own apathy lethargy and 

negligence. He prepared the certain quotas for OBC in government 

services - Class I - 25%, Class II - 33 1 j 3%, Class III & IV - 40%. 

Later in 1956 Pt. Govind Ballabh Pant has placed a memorandum 

before the Parliament- explaining that Kalelkar Commission has not 

been able to conduct the required objective test or criteria for 

identification of the OBCs. (ii) Considering caste as the basis of the 

backwardness of the OBCs the commission has taken a retrograde 

step, it cannot be refused that the caste system is the greatest 

hindrance in the way of our progress towards an egalitarian society. 

Economic poverty cannot be the economic test in determining the type 

of backwardness as mentioned in Article 340 (I) of the constitution. 

The government had ignored the constitutional needs. Parliament did 

not make any provisions for the other Backward classes. These made 

the OBC happy. Ram Mohan Lohia first took up the cause of OBCs. 

Though the Congress tried to keep a distance between the Chairman 

and the upper class Brahmins. The backward Class Federation, 

became a reactionary movement against the govt. After the death of 

Punjabrao Deshmukh Brahma Prakash, the Chief Minister of Delhi 

fought for the OBCs. Under his influential leadership, Yadavs, Yadav 

Mahasabha had a control over the Federation. The Socialist Party 

workers with the Federation to uplift the OBCs. A large number of 

OBCs seem to have been moved by Lohia's call, the Congress faced 

the strong opposition of Federation. Till 1967, the Congress continued 

in the Saddle at the centre. But after 1977, when Janata Party formed 

the government at the centre. Special programmes have been 

launched in the Five Year Plan ... for the substantial advancement of 
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OBCs. 25 and 33 percent of all government jobs are reserved for the 

other Backward Classes. 

The Second Backward Class Commission was appointed by the 

Janata Party Government in 1978 under the Chairman of B.P. 

Mandai. The Commission was asked to determine the criteria for 

defining the socially and educationally backward classes and 

recommended steps for their advancement. In 1989 when Sri V.P. 

Singh came to power in 1989, it announced the implementation of the 

recommendations of the Mandol Commission in 1990 and issue a 

Government order 27% of Post to be reserved for OBCs in Government 

Service. 

Poverty IS a social phenomenon; it has prevailed in Indian 

population. Mrs. Gandhi, while attending one of the meeting of the 

Central Board of the Reserve Bank of India - suggested that the policy 

for welfare of the backward class may create unrest to the other 

sections of the society. Caste can be the sole criteria in determining 

the backwardness. But it can serve as an important element in 

winning the battle of election. The Backward classes are usually poor 

and backward they are economically weak. 

Economic Criteria : 

The reservation should be on the basis of economic criteria. 

Only Scheduled Caste and Scheduled Tribes are benefited. 27% 

reservations for the Other Backward Classes are not applicable to the 

students for admission m Schools and Colleges. Infact the first 

priority for reservation m the educational stage without which 

admission in the jobs would create friction in the society. 

Reservational Justice to Backward Castes - Some Issues: 

Presently reservation benefits are available to backward classes 

that includes Scheduled Castes, Scheduled Tribes and Other 
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Backward Classes (OBCs). The first two categories of people have been 

granted benefits under execution order. The constitution specifically 

mentions Scheduled Castes and Scheduled Tribes under Article 15(4), 

46, 334, 338, 341 and 342. Article 335 mentions their claims to 

services and posts. The members of the Scheduled Castes and 

Scheduled Tribes shall be taken into consideration, consistently with 

the maintenance of administration, in making appointments to 

services and posts in connection with the affairs of the Union and of 

the States. There is a special provision for fue weaker section provided 

in the House of the People and in the Legislative Assemblies of the 

States the expression Backward Class in Article 16(4) includes other 

Backward classes, Scheduled Castes and Scheduled Tribes. Article 46 

includes the weaker sections covering SCs and STs. The accent in 

Article 16(4) is upon social backwardness. Social backwardness leads 

to educational backwardness and economic backwardness. They are 

mutually contributory to each other and are intermined with low 

occupations m Indian society. The constitution of India has 

commitment to ensure justice to all sections of the people. The 

constitution uses the expression socially and educationally backward 

classes. (SEBCs). Article 15(4) speaks of making special provisions for 

advancement of SEBCs and Article 340 speaks of appointment of a 

Commission by the President to investigate into the conditions of 

SEBCs. Under this Article Kaka Kalelkar Commission in 1953 and 

Mandai Commission in 1978 were appointed for investigating the 

conditions of backward classes. Parliament enacted National 

Commission for Backward Classes Act 1993 in order to constitute a 

permanent statutory body National commission for Backward Classes. 

The commission shall examine request of any individual of any 

backward caste from legal point of view. In many cases of High courts 

and Supreme Court eminent jurists have given their decisions 

whether a caste is socially backward or educationally backward or 



[209] 

both? Can backwardness of a caste be compared with scheduled 

castes and scheduled tribes? How can the backward class be 

identified? Though the constitution of India intends to wipe out 

discrimination on the ground of caste. But the problem lies within the 

criteria of identification of backward classes. In the pre Constitution 

days the expression 'caste' and 'class' can be used interchangeably. 

"A caste is known as das~" B.R. Ambedkar declared in his speech in 

the Parliament - "The Backward class are nothing else but a collection 

of certain castes". Caste cannot be identical with class. Caste cannot 

be a class or caste as such can never be taken as a backward class of 

citizens. The objective of constitution is to create casteless society. 

According to Mr. Justice Wad, Constitution makers did not consider 

that abolishing of Caste system is considered as fundamental Right in 

the form of Article 32 "would have been available to enforce the said 

provision". The root cause of social inequality is the caste system 

which is based on hierarchy of birth. There are provisions of Article 

15, 16 and 29 on the one hand equating discrimination to religious 

discrimination. On the other hand there are provisions of Article 25, 

26 and 30 which are available even to smaller religious 

denominations. Caste is considered as a religious denomination. In 

the late 1960s the Supreme Court in case Balaji Vs State of Mysore 

considered that caste factor is a relevant factor is determining in 

social backwardness. Subha Rao further secularised in his majority 

decision "Chitralekha Vs State of Mysore that a class can not be 

equated to a caste, though the caste of an individual or group of 

individuals are regarded as close the caste is identified. At the end of 

1960s, the judicial verdict has changed. In P. Rajendran Vs State of 

Madras) Chief Justice Wanchoo, declared that determination of 

backwardness based solely on caste taking into consideration the 

Social and educational backwardness would be violative of Article 

15(1). A caste is considered as a class of citizen- Reservation can be 



[210] 

made infavour of a caste on the ground that it is socially and 

educationally backward classes of citizens who comes within the 

Article 15(4). In state of Andhra Pradesh Vs. P. Sagar - the Supreme 

Court spoke of the caste as sole criteria but granting that "expression 

class" means a homogeneous section of people grouped. together due 

to certain likeness or common traits and who are identifiable by some 

common attributes such a status rank, occupation residence in a 

locality, rare, religion and the like. In determining whether particular 

section form a class, caste cannot be excluded altogether. Triloki Nath 

Vs. State of Jammu and Kashmir and P. Rajendran Case- the test of 

backwardness should not base solely on caste. 

Caste as a class : The Chief Justice J. Hedge asserted that "Caste has 

always been recognised as a class- in A. Peeriakaruppan Vs. State of 

Tamil Nadu. The list of backward classes was to be accepted on the 

basis of caste. After 1980, the scenario was changed. In K.C. 

Vasantha Kumar Vs. State of Karnataka the Chief Justice 

Chandrachud discussed the issue of Caste backwardness. After 

analysing the role of caste m the Indian Social structure. J. 

Chinnappa Reddy spoke "Social hierarchy and economic position 

exhibit an indisputable mutuality. The lower the caste the poorer its 

members. The poorer the members of a caste, the lower the caste and 

economic situation, reflecting each their as they do .... The social 

status occupied and the economic poor welded by an individual or 

class in the rural society. Chinneppa Reddy said "social status and 

economic power are so interm oven into caste system in India rural 

society .... that one may hesitant to. Say that if poverty be the cause, 

caste is the primary index of social backwardness, so that social 

backwardness is after readily identificable with reference to a persons 

caste. J.D.A. Desai accepted the reality of the role of caste in the 

Indian society but in order to get rid of pernicious effect of caste 

system, he wanted economic and poverty criterion for the 
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identification of backwardness. Justice A.P. Sen considered poverty as 

criterion but acknowledged caste as an identification of acute 

backwardness. The backward classes used in the Constitution, Social 

status and economic power are so intermingled with each other that 

they fund in the rural society. Poverty is the bedroot of the society and 

caste is the index of the social backwardness. The expression 

backwards class used in the constitution refers to those who are born 

in a particular caste or belong to a particular race or tribes or 

religious minorities which were backward caste is socially and 

occupationally homogeneous class. Endogamy is its main feature. A 

learned Judge says that a caste of a person is governed by his birth in 

a family. Caste in India has primedical force and there is 

omnipresence of caste in Indian society. 

According to Justice J. Sa want, castism has been a 'curse' in 

the entire Indian society. Every individual is born in a particular caste 

which he cannot change - A caste by itself constitute a class, caste 

can not be the sole criteria for backwardness. But illiteracy, poverty, 

occupation and malnutrition also become the chief source of 

backwardness. Justice Kuldip Singh expressed that Class under 

Article 16(4) can not be need as 'caste' and castes can not be adopted 

as collectiveness for the purpose of identifying backward class under 

Article 16(4). Scheduled Castes, Scheduled Tribes and Other 

Backward Caste (OBCs) are three different social class or groups 

having different level of social and educational backwardness. 

The opinions in Indira Sawhney and others Vs. Union of India 

was different from U.S.V. Balaram Vs. State of U.P. The Balaji (test) 

was elaborated by the Supreme Court in Triloki Nath Tiku Vs State of 

Jammu & Kashmir AIR 1969 SC 1, where backwardness was 

classified on the basis of caste. In Balaji's case, backwardness of other 

backwards classes must not exactly in all respect equal to Scheduled 

Castes and Scheduled Tribes. In attempting to determine the social 
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backwardness of the other classes one cannot apply the test of 

nearness as to the conditions of existence of the Scheduled Castes. 

Such a test would practically nullify the provision for reservation for 

socially and educationally backward classes other than Scheduled 

Castes and tribes. The Social, educational and economic 

backwardness of other backward classes should be exactly of the 

same kind and degree as that of the scheduled castes and scheduled 

tribes is recognised by the different provisions of the Constitution 

itself since they make difference between the Scheduled castes and 

Scheduled Tribes on one hand and other 'socially and educationally 

backward classes' of 'backward classes of citizens' on the other. It is 

further said that if other backwo.:r dd classes are backward exactly in 

all respects as Scheduled Castes and Scheduled Tribes. The President 

has power to notify them as Schedued Castes and Schduled Tribes 

and then they would not remain other backward classes. 

Whether Backward class of citizen mean both socially and 

educationally backward class ? 

Constitutional Provisions for the Backward Classes: 

In order to safeguard· the interest of the weaker sections, 

constitution has provided certain provisions for the weaker sections of 

the society. In this connection, certain castes and tribes have been 

included in the schedule on the basis of social and economic 

disabilities suffered by the backward classes. The backward classes 

include the Scheduled Caste (SC) and Scheduled Tribes (STs) and the 

Other Backward Classes (OBCs) is not been properly defined in the 

Constitution. Article 15(4) and 16(4) uses the term backward classes 

and Article 45 mentions the weaker sections of the people. The 

constitution considers the "backwardness" is due to illiteracy, poverty, 

and lack of education, unemployment, exploitation and obviously the 

rigidity of the caste system. Backwardness is usually been 
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experienced in the rural population, they are some how been exploited 

by the upper classes. In every rural community in each state, three 

fourth belongs to the lower classes especially people belonging to this 

category are generally professing the manual I physical work. For 

example, Kumars (Potters), Lohars (Blacksmith) and Nai (Darbars), 

Chamars, Cobblers all belonging to the backward classes. The 

Constitution provides "Directive Principle of the state policy - which 

1' s down that the state shall make special provisions for the 

advancement of any socially and educationally backward classes of 

citizen i.e. for the Schedule Castes and the Schedule Tribes (Article 

15-4). Article 16(4) enables the state to make the provisions for the 

reservation of post in favour of any backward class of citizens. Article 

46 state shall promote with special care, the education and the 

economic interest of the weaker sections of the people and in 

particular of the scheduled castes I scheduled tribes and shall protect 

them from social injustice and all forms of exploitation. In order to 

fulfil the promise of Directive Principles of state policy, specific 

provisions have been outlined in Articles 164, 275, 330 334 of the 

constitution of India. These Articles provide for the reservation of seats 

for Scheduled Castes in State Legislation and in the Parliament. The 

Article 335 of the Constitution requires the state to take into 

consideration, the claim of the member of Scheduled Caste in the 

appointment in the various services. The Article 17 in the Constitution 

declares that untouchability should be abolished and the practice in 

any for has to be forbidden. The enforcement of any disability arising 

out of untouchability shall be an offence, punishable in accordance 

with law. Article 335 lays down that the claims of members belonging 

to schedule castes and schedule tribes - shall be taken into 

consideration, consistent with the maintenance of efficiency of 

administration in making of appointments to servic ~ and posts in 

connection with the affairs of the Union or a state. 
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Article 338 (amended by the Constitution Sixty Fifth 

Amendment Act 1990 provides for the National Commission on the 

Schedule Castes and Scheduled Tribes for the welfare of Scheduled 

Caste and Schedule ribes and to safeguards their rights in any form. 66 

Alongwith it various committees and commission have been appointed 

to look after the welfare of these sections. The special provisions are 

laid down in the Fifth and Sixth Schedules of the Constitution forthe 

administration of the areas inhabited by the Scheduled Tribes. Article 

339 inter-alia empowers the President appoint a commission to 

report on the administration of the Scheduled areas and welfare of the 

Scheduled Tribes in the states and authorises the Union to give 

directions to a state about drawing up and execution of schemes 

specified in the direction to be essential for the welfare of Scheduled 

Tribes. 

The Constitution Sixty Second Amendment Act, 1989 has 

extended the reservation of seats for the Scheduled Castes and 

Scheduled Tribes. In accordance with the constitutional provisions 

different committees, commission working groups, Advisory Board and 

Panel were set up for the accomplishment of the objectives and 

furtherance the spirit contained in the constitution. They are as 

follows: 

~ Backward Class Commission, January 1953, Chairman, Kaka 

Saheb Kalekar March, 1955. 

~ Untouchability Offence Act (Amended 1976), Protection of Civil 

Right Act, 1953. 

~ Centre Advisory Board for Harijan Welfare, Government of India, 

1955 & 1969. 

~ Committee on Plan Project (1958), Chairman - Renuka Ray, 

1959. 

~ N.R. Malkani Committee on Scavenger (1958), Report, 1959. 
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~ A Study Group on Welfare for Weaker Sections, Chairman- Jai 

Prakash Narain, 1960. 

~ Untouchability of Schedule Caste Report, 1969. 

~ Yarda Working Group- 1967, Ministry of Home Affairs. 

~ Centre Coordination Committee, 1974, Chairman- the Minister 

of Home Affairs. 

~ Bonded Labour System (Abolition Act) 1976. 

~ Joint Committee of Lok Sabha and Rajya Sabha, 14 August, 

1978. 

~ The Mondal Commission on Backward Classes ( 1977), Report, 

1990, Chairman, B.P. Mandal.67 
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CHAPTER-V 

JUDICIARY AND PROTECTION OF THE RIGHTS OF THE 

BACKWARD CLASS - SUPREME COURT AND ITS ROLE 

In 1989, when V.P. Singh Government declared the acceptance 

of the Mandai Commission Report there was s1: i3t opposition to that 

decision. A Commission headed by Mr. B. P. Mandai to consider the 

conditions of backward classes and to suggest measures for improving 

those conditions have been appointed by the Janata Government in 

1978. Its report had been gathering dust for years. A demand for 

implementing it, was being made on behalf of the backward classes. 

The Commission recommended reservation of 27 percent of the jobs in 

government services for the other backward classes in addition to the 

reservation of jobs for the Scheduled Castes and Scheduled Tribes. 

The implementation of Mandai Commission's reconsideration was a 

one of the manifesto of Janata Dal. Prime Minister V.P. Singh decided 

to implement the recommendation of the Commission and that 

decision contributed to the fall of his government. Reservation for 

backward classes has already been implemented in the South. But 

this was not prevalent in the North. It was Indra Sawhney who filed a 

writ petition in the Supreme Court challenging the decision of the 

government to reserve twenty seven percent of the posts in limit 

services for the backward classes. Neither the Chandrashekar 

Government nor the Narasimha Rao Government took any decision on 

that question. They decided to wait until the Supreme Court gave its 

decision. Even the pre-reservation lobby did not urge the government 

to implement the report without waiting for the decision of the court. 

Sawhney's petition was a great relief to the political parties because 

they were saved from taking any position. 
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In Indra Sawhney Vs United of India1 , the Supreme Court was 

asked whether the criteria for classification of backward classes 

adopted by the Mandai Commission were valid whether reservation of 

so many posts was valid, various issues were raised - in relation to 

reservation. The issues that came before the Court in Indra Sawhney 

seemed to divide the Indian nation vertically. There were a large 

number of people who thought that reservation on basis of Caste was 

against the principle of equality before the law. While others believe 

that discrimination in favour of disadvantaged sections who had to be 

identified by caste was a small price that the nation paid for bringing 

about equality in an unequal society. This division was reflected 

among the judges of the Supreme Court. Two out of nine judges held 

that there should not be reservation on the basis of caste at all. The 

majority Justice B. Jevan Reddy, Chief Justice Kania, Justice 

Venkatachalliah, and Justice Ahmedi upheld the decision of the 

government to implement the recommendation of Mandai 

Commission. Justice Sa ... twant, Pandian and Thomman gave separate 

concurring judgments. The Courts held that Caste could be one of the 

criteria for the determination of backwardness and that reservations 

up to fifty percent of the total number of jobs was constitutionally 

valid. The Court's approval of the government decision conferred 

legitimacy on that decision. This task was not easy. The judges 

referred to the difficult task which lay ahead of them when they dealt 

with rival contentions. 

(A) CASTE AS CRITERIA FOR RESERVATION: 

The framers of the Constitution felt the need of reservations for 

the Scheduled Castes, Scheduled Tribes and other backward class 
' 

since the Indian society is Caste ridden society and these weaker 

sections are been deprived from this own rights. There has been a 

burning question since independence regarding the reservation of 

schedule castes, scheduled tribes and other backward classes. Even 
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though the constitution guarantees equality before the land and equal 

protection of laws to every citizen of India, yet there are many who are 

deprived from the "Right to equality''. A Large segment of the society 

suffers from starvation, poverty, shelter and clothing. Even though, 

the considerable efforts been made by the executive, legislative and 

the judiciary, yet the caste attitude has not been vanished from the 

society. The practice of Untouch ability is still been observed in every 

corners of the country. Even though the provisions of the constitution, 

are laid to safeguard the interest of the society's backward class. 

Nothing shall prevent the state from making any provision for the 

reservation of appointments or posts in favour of any backward class 

of citizen .. Further, Directive Principles of State Policy as provided in 

Part IV of the Constitution, lays down the fundamental principles for 

the governance of the Country. The state shall promote with special 

care educational and economic interest of the weaker sections of the 

people - particularly the schedule caste and schedule tribes - shall be 

protected from social injustice and all forms of exploitation. Dr 

Ambedkar raised a voice for the representation of the weaken section 

in state services. From the pre-independence days the administration 

and the legislatives felt the need to improve the downtrodden classes. 

"Caste is considered as one of the criteria for identifying the backward 

classes. But according to Article 16(4) and Article 46 of the 

constitution, caste identifying is not the sole criteria for identification. 

Those who are economically backward - can also be enlisted in the 

backward classes. 

Judiciary has neither accepted caste nor poverty alone as the 

criteria for social and educational backwardness for the purpose of 

reservations as envisaged under Article 16(4) of the constitution. In 

Madras Vs Smt. Champakan Dorairajan AIR-1951, SC-226, the 

Supreme Court struck down the classification in the Communal 

government Order founded on the basis of religion and caste. In M.R. 
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Balaji vs. State of Mysore (AIR 1963 SC-649) the Supreme Court 

observed that though Caste in relation to Hindus may be a relevant 

factor to be considered in determining the social backwardness of 

groups or classes of citizens, it can not be made the sole and 

dominant task. Social backwardness is the ultimate result of poverty. 

In R. Chitralekha Vs State of Mysore2, the Court observed that the 

classification of backward cla~ses based on economic conditions and 

occupations is not bad and does not offend Article 15(4). The Caste of 

a group of citizens may be a relevant factor to determine social 

backwardness of a class; it can not be sole or dominant test in that 

behalf. In Triloki Nath Vs State of Jammu & Kashmir3 the question 

was of reservation of 50% gazetted posts in favour of Muslims of 

Jammu & Kashmir to be filled by promotion. The Court opined that 

inadequate representation in the state services would not be decisive 

of determining the backwardness of the section of the community. The 

court expressed that backward class is not used as synonymous with 

backward caste or backward community. "The members of the entire 

community or caste may in the social, economic and educational scale 

of values at a given time be backward class, but that is not because 

they are members of a caste or a community, but because they form a 

class. In an ordinary connotation, the expression class may mean a 

homogeneous section of people grouped together because of certain 

likeness or common traits who have identical attributes like status, 

rank, occupation, race, religion. In Janki Prasad Parimoo Vs State of 

Jammu & Kashmir4 the Supreme Court held that mere poverty cannot 

be test of backwardness. In the rural areas, large section of population 

are generally poor. The Priestly class according to the yardstick, 

following the traditional profession are at socially and educationally 

backward. While others who are designated as cultivators of land are 

economically backward. The court refused to take economic 

consideration as the criteria for social and educational backwardness. 
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In State of U.P. vs. Pradip Tandons reservation in favour of rural 

areas was held to be unsustainable on the ground that it cannot be 

said as general proposition that rural areas represent socially and 

educationally background classes of citizen. Poverty in the rural areas 

cannot be the ba~is of classification tQ support reservation for rural 

areas. 

In Kumari K.S. Jaysree vs. State of Kere[a6 dealing with the 

question whether caste can by itself be a basis for determining social 

and educational backwardness, the court observed that it may not be 

irrelevant to consider the caste group of citizens claiming to a socially 

and educationally backward. Occupation, place of habitation may also 

be relevant factors in determining who are socially and economically 

backward classes. In Akhil Bharatiya Soshit Karamchand Sangh 

(Railway) vs.. Union of India7 the court upheld reservation of various 

concessions in favour of members of scheduled castes and scheduled 

tribes. From the above cases, the Court asserted that Caste and 

Poverty can not be the sole criteria for the identification of 

backwardness. In practice caste has been sole criteria for making 

reservation. 

Chief Justice Chandrachud agreed with justice Desai. In K.C. 

Vasanth vs. State of KerelaB, case - that reservation in favour of 

scheduled caste and scheduled tribes could be made7 for a fixed span 

of fifteen years and after this period they should also be subjected to 

the means test i.e. the test of economic backwardness. (Chandra 

Chud C.J rightly stressed that policy of reservation in employment, 

education and legislature institutions should be reviewed). But for 

identifying backward classes, Chief Justice Chandrachud stressed 

upon two tests. One that, they should be comparable to scheduled 

castes and scheduled tribes in matter of backwardness and two that 

they should satisfy means tests such as state government may lay 

down in the contest of prevailing economic conditions. Chandrachud 
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C.J. rightly stressed that policy of reservation in employment, 

education and legislative institutions should be reviewed every five 

years or so. The case of scheduled castes and scheduled tribes is 

however different in most of the cases, they were been treated as 

human beings and forced to do manual jobs and live in slums. 

Animals have better lives than them. Despite the abolition of 

untouchability constitutional guarantee and promises and welfare 

programmes for their uplifment. Mania! jobs like sweeping, cleaning 

the sewerages, removing the wastes from the laboratories. The higher 

castes do not hesitate to massacre harijans, rape their women and set 

their dwellings ablaze. The Harijans are not allowed to enter the 

temples. They are deprived in every respects from the main stream of 

the society.. The reservation policy to has fixed a percentage for 

selecting harijans. The humiliation on the Harijans still continues 

eventhough the reservation policy is laid in the constitution for the 

backward classes. Protests against reservations have started m 

different parts of the country. Mare Galanter considered this as 

'Compensatory Discrimination". Though he commented on the 

reservation policy, it would in difficult to improve the plight of harijans 

until reservation made essential for services. 

Immediately after the independence under Gandhian influence. 

Indian were sympathetic towards down trodden classes and so they 

didn't mind reservations in this favour. Now after four decades 
' 

reservation are being despised by other castes and generating hatred 

against lower castes entitled to reservations. This dangerous attitude 

calls for a change. Policy of reservation needs to be nationalized. No 

doubt the downtrodden masses need reservation. 
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B. DISCRIMINATION DONE IN CERTAIN CASES BY THE SUPREME 

COURT: 

Though the Practice of untouchability in any form is forbidden. 

According to Article 17 still this practice is noticed in the case of 

judiciary. The Parliamentary Committee, on the welfare of scheduled 

caste and scheduled tribes has accused Supreme Court for practice of 

discrimina:ry act against the policy of reservation. Supreme Court 

being the apex court, has ruled out the reservations excluding 50% of 

the total seats available. In the case of judicial appointment the 

reservation should not be made on caste based. The court felt that 

unlimited reservation may causes injustice to the 'other sections of 

the society". In certain cases like Medical College, Engineering 

Colleges, certain criteria is required for getting admission. Only the 

most talented students can opt for the admission in these colleges. 

Although constitution did not provide 'the reservation' for the 

backward class especially in the 'technical' medical and engineering 

colleges', yet the prime emphasis is on the 'principle of equality. 

Article 14 and 18 ensures the "principles of equality" Article 15, 

stipulates that State shall not discriminate on grounds of religion, 

castes, sex or place of birth when a dispute arose between Madras 

Government and the Medical Colleges, the Supreme Court nullified 

the action of violating articles 15, and the Government argued that 

Article 46 lays emphasis on the educational and economic interests of 

the weaker sections of the society. The Supreme Court, however 

declared in Champakam Dorairajan vs Madras case that in the name 

of implementing a directive principles the Government cannot 

implement the Fundamental Rights. As a result the Government 

inserted Class 4 to Article 15 which allows the state to make special 

provisions for the advancement of SC/ST. Thus discrimination is now 

legally permissible. Some sections of the society undoubtedly needs 

special case. But the unwarranted of the provision for reservations 
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can not be justified. The Supreme Court on vanous occasions has 

restricted its use. In Pradip Pandey Vs U.P., it held that reservations 

for candidates of hill areas in Uttarkhand could be made. But the 

students of villages could not raise such a claim. Similarly in 

Jayashree Vs Kerela, it ruled that financial conditions also has to be 

considered, while using this provision. Thus a lower caste candidates 

who is well.of cannot claim his rights to reservations. 

This is essential, since reservations have already created a 

privilege class among the backward class, aggravated, groups 

consciousness and encouraged inequality. Vote banks politics has 

further complicated matters. The system of reservations may continue 

but it has to cater to the greater interest, of the nation. 

It has been, suggested that, Article 146 and 229 be amended, 

directing the judiciary to apply the reservation policy in judicial 

appointments of the backward classes, while others viewed, that with 

'the approach of removing inequality by bringing parity among the 

unequals the job reservation policy has gone far beyond 'Policy of 

inequality'. The job reservation hurts the dignity of the members of the 

general category. 

The Backward class are mixed category of peoples nuclear and 

elastic comprising roughly 1 I 3rd of the total populations. They are 

Scheduled tribes and other backward class. They belong to well 

defined categories. So far as our framers of the constitution, is 

concerned, with the concept of 'equality'. Since the country was 

'subjugated by the British rule. A series of debate took place in the 

Constituent Assembly by the makers of the constitution guarantying 

right to equality. But the practice of inequality is visible in every 

sphere of the community life, whether they belong to urban or rural'. 

Caste and Class became quite difficult to distinguish between the two. 

Rigid strata of the society makes the tough barrier between caste and 
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class in a general form. It also make the variation between rich and 

the poor. 

The distinction between caste and class is clear after the judicial 

pronouncement in Balaji vs State of Madras case. But in Rajendra's 

case, 'a slight variation in judgement, took place. The caste is called a 

class of citizens. In Periakaruppan's case, 'A caste is recognized as a 

class' Aithough the terms seemed to be ambiguous. 

C. JUDGEMENT OF THE SUPREME COURT WITH RESPECT TO 

RIGHTS OF SCHEDULED CASTES & SCHEDULED TRIBES CASES -

CITED : WITH REGARD TO RESERVATION AND PROTECTIVE 

DISCRIMINATION 

1. Lalla Chacko Vs State of Kerela9: 

Chacko, is the petitioner of this case, he belongs to the Nair 

Community. The petitioner, was denied admission in the Medical 

College, even though he had secured 1st class in B.Sc. degree, 

obtaining 639 marks in the subject. The issue of this case was what 

criteria is required for identifying the socially and educationally 

backward classes? The family whose income is below Rs 6000, can be 

declared as backward and so the petitioner who belong to the family of 

low income, was entitled to get admission in the Medical College, in 

the reserved quota even though he had secured higher marks than the 

candidate who has already been admitted to the Medical Colleges 

securing less marks than the petitioner. Counsel on behalf of the 

Petitioner says that if the income is the criteria for deciding the 

backwardness of a class, then the petitioner also belong to the 

backward class and should have been admitted to the course. Here 

the Kerela Education Institution utilized the means-cums-caste test 
' 

for determining the backwardness of a class. To determine whether a 

class is backward is a very complex question. The basis of income can 

not be only source of backwardness. So holding annual income of 
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families alone cannot determine social and educational backwardness. 

Thus decision was overruled. 

2. P. Rajendran Vs State of Madras: 

Facts: Article 14 and Article 15 has been violated by the Madras 

Government since the rules made by the Madras Government for 

admission in the First Year. Integrated MBBS did not fovour all the 

classes of the society. The seats were reserved only for socially and 

educationally backward classes as specified in the castes. 

Fact: Can caste be considered as the sole test for determining 

socially and educationally backward classes. Rule 15 has provided the 

reservation of seats for socially and educationally backward classes, 

as specified in Appendix which refer only to castes. Article 15 forbids 

the discrimination against any citizen on the ground only of religion, 

race, caste, sex, place of birth or any of them. Article 15(4) permits the 

state to make any special provision for the advancement of any 

socially and educationally backward class of citizens. The bone of 

contention is that the list of socially and educationally backward 

classes for whom the reservation is made under Rules 15 is nothing 

but a list of certain castes. Therefore, reservation in favour of certain 

castes based only on caste considerations violates Article 15( 1) which 

prohibits discrimination on the ground of caste only. Now if the 

reservation in question had been based only on Castes and had not 

taken into account the social and educational backwardness of the 

caste in question, it would be violative of Article 15(1). The caste is 

considered as a classes of citizens and if the caste as a whole is 

socially and educationally backwards reservation can be made in 

favour of such a caste on ground that is socially and educationally 

backward class of citizens within the meaning of Article 15(4). Caste is 

a class of citizens which has its relevant importance and the 

classification of backward classes was based solely on the caste of 
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citizens. The state of Madras, has drawn a list of backwards classes 

which is kept uptodate from 1906 onwards. The Criteria for inclusion 

in the list was social and educational backwardness which is solely 

based not-only on the caste but on the occupation pursued by the 

people. The constitution under Article 15(4) has provided the 

"provisions which is effective for the socially and educationally 

backwards classes. In the case of Madras, the list of castes- refers to 

the class of people who are considered to be socially and educationally 

backward. 

Article 15( 1) is proved to be violated on the ground whether the 

members belonging to the castes is really educationally and socially 

backward? The State of Madras has failed to do? 

Ruling: The list which is prepared by the Government of 

Mysore state is not violative of Article 15 since, the list includes the 

class of people who are educationally and socially backward. A caste 

is also a class of citizen and if the caste as a whole is socially and 

educationally backward reservation can be made in favour of such a 

caste on ground that it is socially and educationally backward class of 

citizen within the meaning of Article 15(4). The court held that it is the 

petitioner who challenged the validity of Rule 15 on the ground that 

the list prepared by the state of Mysore was not socially and 

educationally backward. 

3. A Periakaruppagm.Vs State of Tamil Nadu 10: 

Facts: In the state of Tamil Nadu, there has been 8 Medical 

Colleges, Each College is considered as one unit. The total number of 

seats available in each college is variable. Total number of seats 

available in all Medical Colleges, in the State comprising of 1125 out 

of which a very few seats have been reserved for the SC/ST students. 

At the first sight there was no agitation, since most of the seats are 

filled up by the General Students. Now the question arises, that 41 
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percent of the seats reserved for the candidates belonging to 

Scheduled castes and Schedule tribe in Medical College is excessive? 

Various Issues: Unit wise selection leads to a discrimination 

between the general as well as the backward class student. The rules 

of each units varies. The unit wise selection to the Medical College, 

creates a disparity among the candidates, as well as it violates Article 

14 and Article 15. Secondly, whether, the identifying the backward 

Classes is solely based on Caste, is constitutionally permissible? 

Rulings: The division of medical seats an unit wise IS not 

equally distributed. In some of the units, the mmtmum marks 

required for being selected in some unit is less than in other unit. 

Hence, this scheme of selection creates a discrimination against some 

of the applicants. According to the decision of the state, the Unite wise 

distribution of seats was adopted for administrative conveniences. It 

was not possible for one selection committee to intervene all the 

applicants. So several committees are formed so that interview of the 

candidate can be done smoothly. But the committee which is selected 

in different units is not equal to that the selection of the several 

committees vanes and they take a long time in preparing the 

consolidated lists. The second issue, which creates a doubt to a 

petition is that the object of selecting the candidates is based on merit 

and the candidates having highest marks are been selected, and been 

admitted 15 the Medical Colleges. But the method of selection was not 

fair and just, since 'Unit wise distribution' create chaos and illegal 

means are been practised by Board of Committees. Even the best 

candidates failed to get admission to this college. Thus the 'Unit wise 

distribution" no doubt violate Article 14 and Article 15 of the 

constitution. 

(iii) In Balaji Vs State of Mysore case" Supreme Court held that 

the reservation for the backward classes, schedule castes and 
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scheduled tribes, should not exceed more than 50% of total seats 

available. For the National Interest it would not be wise to provide 

benefits to the advanced sections of the society. The backward classes 

have to march with advanced classes to secure their rights 41% 

percent of the seats reserved for the backward classes is not excessive. 

In Chitralekha's case ( 1964) & SCR 368 CAR 1964 SC 1823) 

Supra this Court reiterated that the caste is a relevant circumstances 

in ascertaining the backwardness of a class, Further it is observed 

that in at 'the court can not exclude the caste from ascertaining the 

backwardness of a class of citizens so the circumstance can not be 

compelled for for affording the backwardness of a class. The authority 

must take caste into consideration in ascertaining backwardness of a 

group of persons except on the basis of other relevant criteria. 

Ruling: The Supreme Court held that the Unit wise situation is 

held violatative of Article 14 and 15. 24 seats which is left unfilled 

must be filled by the candidates. 41 percent of seats reserved will not 

be considered excessive. The classification of backward classes on the 

basis of castes, was held within the purview of Article 15(4). The Court 

relied in the decision of P. Rajendra's case. 

4. S.G. Pandit vs State of Bombayu: 

Facts: The petitioner has challenged the rules framed by the 

government of Maharashtra with regard to the admission to the 

Government Medical College according to which, the petitioner was 

refused admission. In B. J. Medical College m Poona. The Rules 

prepared for admission were as follows: 

(1) Before the commencement of the classes, the admission is 

granted once in a year. Certain seats are reserved in Miraj Medical 

College and B .. J. Medical College, for the students belonging to the 

University to which the particular Medical College is affiliated. 13% of 

the seats are reserved for the scheduled castes and now Budhas who 
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were converted from the scheduled caste. (2) 7% of seats are to be 

reserved for scheduled tribes including those candidates residing 

outside the specified areas. (3) 4% of seats are to be reserved for 

denotified tribes and nomadic tribes. (4) 10% seats are to be reserved 

for other backward . classes. Now the seats reserved under these 

categories fall vacant and the candidates belonging to other groups 

exceed:-: the specified groups. The total percentage of seat should not 

exceed 34 percent which is meant only for the backward classes. 

These seats should go to the members of the general public only when 

the backward class students from any of the above mentioned groups 

are not available to fill up the seats the above percentage should be 

inclusive of the numbers of students who get admission on merit and 

should not be in addition thereto. 

Issues: Is the basis of the proportion of population of backward 

classes, scheduled castes and scheduled tribes to the total population 

of the state in fixing the quantum of reservation for admission to 

Medical Colleges Constitutional? Is the provision for carrying forward 

of vacant reserved seats of one sub-groups of backward class to that 

of the sub-group-valid? 

The Indian constitution has guaranteed six fundamental rights 

directly concerning dalits. Besides the six fundamental rights, there 

have been certain other provisions for the empowerment of Dalits in 

the constitution. If one has to critically examine the six fundamental 

rights and other provisions meant to protect the interest of the 

scheduled castes they have not proved useful in realizing the 

objectives for which the provisions were included in the constitution 12. 

Justice Gajendragadkar has stated that a fundamental rights is a 

legally enforceable right and yet more than fifty years after 

independence are not easily available to ordinary citizens. Dalits are 

not even ordinary citizen. The Social system are impure and polluted, 

they are economically exploited, politically used as vote banks, 
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culturally subjugated to a caste system and made to leave in separate 

habitations without basic facilities of drinking water, election, most of 

them are not even in a position to approach the courts. 

The constitution has placed the fundamental rights at a higher 

pedestal than ordinary laws. But the truth is in placing them at a 

higher pedestal it has made it more difficult for socio-economically 

marginalized groups to approach the court for justice. Higher the 

pedestal on which country places its laws, more expensive and beyond 

the capacity of ordinary citizens, they become. The right to equality is 

the core all rights for without being recognized as equals Dalits cannot 

take their lawful place in state and society. That is why in the right to 

equality are ingrained the enjoyment of al other rights. But if the right 

to equality is violated then all other rights in the list of fundamental 

rights can not be realized. The rights clearly lays down that state shall 

not deny to any person equality before law or equal protection before 

the law. The state can not discriminate against any citizen on 

grounds of religion, race caste sex and place of birth. It means every 

citizen has access to shop, public restaurants, hotels, places of public 

entertainment and is free to use wells, tanks, bathing ghats, roads, 

places of public resort maintained wholly or partly out of the state 

funds a dedicated to the sue of general public. 

The Rights of Dalits are not recognized. Dalits cannot make .s~o~~

of public space as yet. Article 17 has abolished untouchability and its 

practice in any form is prohibited. Two important legislations relating 

to article. Protection , o}· Civil Rights Acts, 1955 (PCR) and the 

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 

1989 (POA). Violations of both these legislations are more common 

than adherence to them. There have been increasing numbers of 

atrocities on the group. 
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The protection of Civil Rights Act 1955 (PCR) deals with 

untouchabiltyl3. Though the practice is widespread, the data 

pertaining to the evil is not available with as many as 26 states and 

Union Territories that means that the states and Union Territories are 

not even serious about documenting violations. The cases are pending 

before the court in all states. The large number of pending case once 

again proves the point that the states are !lot really serious about 

providing equality to Dalits. Since the Dalits belong to the vulnerable 

society, they are ignored not only by the states. The dalit women are 

often raped by the police - without protecting them from all sorts of 

evils in the society. Article 23 and 24 are concerned with the right 

against the exploitation. They are designed to check the utilization of 

persons for one's own ends and to prevent the exploitation of the 

weaker sections of society by unscrupulous persons or even by the 

state. Article 23 prohibits traffic in human beings and similar forms of 

forced labour and makes contravention of this provision an offence 

punishable in accordance with law. To prevent the exploitation of 

children Article 24 prohibits the employment of children below the age 

14 years in factories, mines or other hazardous jobs. Isolation of all 

these laws can be punished by the state. And yet, the country is 

painfully aware that labour of Dalit women, men and children 

continues to be exploited both by states and individuals. Even the 

Minimum wages Act 1948 is not implemented practically, all the 

bonded labourers and Dev Dasis in the temples hail from Dalit 

families. Rights and special provisions for empowerment of the group 

remain as statements in the official statements and the constitution. 

Dalits are not-treated equal by our society since they are not equals. It 

is obvious however that when society discriminates against a social 

group the state that represents the vested interests of the dominant 

section of society cannot but carry on the same kind of discrimination 

existing in society in spite of the rhetoric to the contrary. In the 
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present situation they can not even assert for equality and free 

themselves from the violence of the upper castes and classes, given 

their economic situation. To enjoy a place of equality, Dalits needs 

economic resource. It is only through possession of economic 

resources, they will be able to secure their rights, especially their right 

to equality. One of the basic issues of economic empowerment of dalits 

that state needs to haP..dle in the issue of access to and control over 

land for dalits. As things are in spite of 77% of the dalit population 

involved in agriculture, only 12% among them own some kind of land. 

Rest of them are agricultural labourers unless land reforms as a 

political and economic Issues for dalit empowerment is taken up 

seriously the question of fundamental rights for dalits will remain 

mere rhetoric. Vast majority of S.C. population remain landless 

agricultural labourers and marginal peasants. The Report of the 

National Commission for SCs and STs 1996-97 and 1997-98 rightly 

observes land is an important factor determining socio-economic 

status and power in society. Making the SC/ST people, owners of land 

can be most important and effective way of empowering them. 

Possession of land gives status, economic and political equation. Land 

ownership by SCI ST enables them to stand on their own feet and also 

deprives their right of their free or cheap labour. Without access to 

productive assets and firm legal production for their title, ownership, 

possession and peaceful enjoyment, it is difficult to see how there can 

be a real and significant change in the position of the Scheduled 

castes in the village society. If the state takes the whole issue of land 

reforms seriously, there can be a radical change in the lives of SCs. 

The National Commission for SCs and STs has recommended that 

land reforms involving distribution and allotment of lands from 

different sources to the SCs and STs along with supportive 

mechanism in the shape of supply of subsidized capital and credit and 

extension and extrusion be made and development of these lands 
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through irrigation and other means be undertaken. Tragically, these 

recommendations remain in paper. The Government has not exhibited 

a political will to implement the proposals. Besides, a comprehensive 

national Programme of Minor Irrigation too should be initiated. If 

irrigation facilities are provided to all irritable lands owned and held 

by SCs through wells, community wells, bore wells, tube wells and 

community tube wells. Bandharas checl;: darr..s/ tifts and other such 

minor irrigation source that will at one stroke liberate a substantial 

proportion of SC families from the compulsion of agricultural wage 

labours bonded labour, child labour and migrant labour. Once the 

SCs possess economic assets, they do not have to be slaves of upper 

castes and classes. 

The question of land reforms is central for dalits to enjoy their 

fundamental rights. Endowing every landless rural family of SCs with 

at least a minimum extent of land through proper implementation of 

land ceiling and implementation of distribution of assessed and 

unassessed waste lands/ not required for any legitimate public 

purpose and ensunng actual occupation and peaceful and 

undistributed possession of land allotment of Bhoodan lands, with full 

financial provision and facilities for development of such lands 

through irrigation under the National Programme of Minor Irrigation 

will be first step. Simultaneously it is equally necessary to implement 

Minimum Wage Act, 1948 for wage labourers. The attack should be on 

poverty. Without the poverty amelioration programmes includ~ most 

importantly land reforms. Dalit will not be able to enjoy rights. The 

most important cause for non development of SC/STs is in non 

allocation of economic resources for their development as a priority. 

They should be given land proportionate to their population and other 

resources equivalent to their population. Dalits need a new set of 

right. Right to land and property should be the very first fundamental 

right that should be bestowed on them. Land means different things 
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to different categories of people. For the upper caste and class land 

and property are commercial assets for profit making through 

exploitation while for the dalits and tribal they are assets of livelihood 

and essential for their cultural life. They cannot think of life apart 

from land. The dalits are indigenous people who had long association 

with production. Their whole history is a history related to land and 

interaction with productive process. For centuries they have made 

available to the country food from their land, most of the cottage 

industries are centered round agriculture and generated jobs for 

community .. The rich indigenous medical system that is centred on 

herbs, roots and fruits is part of their heritage. Therefore, the right 

over land will not only make them owners of economic resources but 

also help them to revive. Their rich cultural heritage. They will be then 

able to assert for their rights. With livelihood assets in their hands, 

they will be able to play on active role in society and state. Once the 

culture of dependency vanishes. They will be then able to enjoy rights 

granted Constitution. The question of reservation may not even be on 

an issue then. Dalits will be able to make it to the top jobs without 

even the intervention of the statel4. 

5. Post Graduate Institute of Medical Education and Research Vs 

Faculty Association :- AIR - 1998 SCC - 1767 

Facts : The question before the Constitutional Bench was - whether in 

a single cadre post, reservation for SCs, STs and OBCs can be applied 

either directly or through the roster in which vacancies are rotated 

amongst general category and reserved category candidates. Several 

cases were cited - In Chakradhar case, in a single post cadre, there 

cannot be any reservation. Contrary decision was taken in Madhav, 

Brijlal Thakur and Bhageshwari Prasad Cases upholding reservation 

in a single post cadre either directly or by device of rotation of roster 

are not approved. The impugned decision in the case of Post Graduate 

Institute of Medical Education and Research cannot also be sustained 
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it is therefore set aside. In a single post cadre, reservation at any point 

of time, an account of rotation of roster is bound to bring about 

situation where a single post in the cadre will be kept reserved 

exclusively for the members of the backward classes and in total 

exclusion of the general members of the public. Such total exclusion 

of general members of the public and cent percent reservation for the 

backward classes is not permissible under the constitutional 

framework. Until there is a plurality of posts in cadre, the question of 

reservation will not arise because any attempt of reservation by 

whatever means and ends with device of rotation of roster in a single 

post cadre is bound to create 100% reservation of such post whenever 

such reservation is to be implemented. The device of rotation of roster 

in respect of a single post cadre will only mean that on some 

occasions there will be complete reservation and the appointment to 

such posts is kept out of bounds to the members of a large segment of 

the country who do not belong to any reserved class, but on same 

other occasions, a single post cadre should have been filled only by 

open competition amongst all segments of the society. 

There is a need for reservation of the members of the SCs and 

STs and other backward classes and such reservation is not confined 

to initial appointment in a cadre but also to the appointment in 

promotional post. It cannot however be lost sight of that in the anxiety 

for such reservation for the backward classes, a situation should not 

be brought about by which the chances of appointment are completely 

taken away in so far as other segments of the society are concerned, 

by making such single post cent percent reserved for reserved 

categories to the exclusion of other members of the community even 

when such member is senior in service and is otherwise more 

meritorious. 

Article 14, 15 and 16 including Article 16(4), 16(4-A) must be 

applied in such a manner that balance is struck in the matter of 
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appointments by creating reasonable opportunities for the reserved 

classes and also for the other members of the Community Bench 

decisions in Balaji, Devadasan and Sabharwal cases. Even in Indra 

Sawhney Case, the same view has been taken by saying that only a 

limited reservation not exceeding 50% is permissible. Article 16(4) is 

an enabling provision like Article 15(4) and the reservation under 

either provision should not exceed legitimate limit. In making 

reservations for the backward classes, the state cannot ignore the 

fundamental rights of the rest of the citizens. The special provision 

under Article 16(4) must therefore strike a balance between several 

relevant considerations and proceed objectively. It has been indicated 

in Indra Sawhney Case that Article 16(4) is not in the nature of an 

exception to Article 16( 1). It has also been indicated in that case that 

Article 16(4) does not cover the entire field convened by Article 16(1) 

and 16(2) but an instance of classification permitted by Article 16( 1). 

It has also been indicated in Indra Sawhney Case that state cannot 

reserve all the appointments under the state or even a majority of 

them in favour of backward classes. The doctrine of equality of 

opportunity under Article 16(1) is to be reconciled with concessions in 

favour of backward classes under Article 16(4) in such a manner that 

the latter while serving the cause of backward classes shall not 

unreasonably encroach upon the field of equality. 

Judgement delivered by the G.N. Roy 

In all these matters a common question arises for decision as to 

whether in a single cadre post reservation for the backward classes 

namely scheduled castes, scheduled tribes, and other Backward 

Classes can be made either directly or by applying rotation of roster 

point. There are conflicting decisions of this court on the question of 

such reservation in a single cadre post, either directly or by rotation of 

roster point. Some held that the reservation can be made not only in 

respect of the promotional post but also in respect of a single post in a 
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cadre. But the Senior counsel, Mr. Kapil Sibal has opposed the 

contention that a reservation can be made in respect of a single post 

cadre. There cannot be any reservation either for initial appointment 

or for an appointment on promotion in respect of a single post cadre 

either directly or by the device of rotation of roster. He has submitted 

that there cannot be any reservation either for initial appointment or 

for an appointment on promotion in respect of a single post cadre 

either directly or by the device of rotation of roster. The rationality of 

reservation under Article 16(4) of the Constitution is founded 

inadequacy of representation of a class in the service under the state. 

R.K. Jain, another learned semor counsel appearing for the 

intervenoes in the review petition in the case of "Post Graduate 

Institute of Medical Education and Research has submitted that there 

is no government orders to the effect that reservation in a single cadre 

post is to be excluded. Therefore, there is no prohibition under any 

law for reservation of a single post and if the government gives effect 

to Article 16(4) of the Constitution in a single post cadre which helps 

the case of social justice, consistent with the Directive Principles of 

Constitution, this court should be slow to react against such 

reservation. He has also supported the contention of Mr. Agarwala, 

another senior counsel that by rotation of roster, the device of 100% 

reservation is avoided. At the same time such rotation gives 

opportunity for appointment of members of socially backward classes 

in the higher echelons of service even when the post is a single post 

cadre. R.K. Jain has submitted that in the matter of implementation 

of rotation of roster in a single post cadre even if the other view 

against such rotation is a possible view, such view should not be 

accepted because in a matter of a course of action which advances the 

cause of social justice, the view in favour of furtherance of social 

justice is to be preferred. Mr. Jain has also submitted that reservation 

is not to the post or vacancy but reservation must be viewed as a 
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measure of giving adequate opportunity in public employment to the 

socially and economically backward classes, consistent with Article 

16(4) and 16(4-A) of the Constitution and Directive Principles. Mr. 

Jain has submitted that Article 16 dos not speak of any post of 

vacancy but speaks of equality of opportunity in public employment. 

Mr. Jain has also submitted that in Chakradhar Paswan Case, the 

ratio in Arati Ray Choudhury case, was ;wt appreciated and followed. 

Referring to the decision in Indra Sawhney case, Mr. Jain has 

submitted that In Indra Sawhney case the ratio in Arati Ray 

Chowdury Case or in Paswan Case was not considered. Therefore, the 

decision in Indira Sawney case is not an authority for the issues 

involved in the case under consideration. Mr. Jain has submitted that 

the mechanism of roster has been evolved to balance justice for all 

segments of the society so that in the higher echelons of service, a 

single post is also made available to the backward classes by reserving 

such post is also made available to the backward classes by reserving 

such post only periodically on the basis of rotation of the roster point. 

Such mechanism does not offend any provision of the Constitution. 

He has submitted that the three Judge Bench in Madh~X-vCase has 

analysed all the decisions having relevance on the question of 

reservation of a single post Cadre and has upheld such reservation in 

a single post cadre by applying the roster. Therefore, the impugned 

decision in Post Graduate Institute of Medical Education and 

Research, Chandigarh does not warrant any interference by this 

court. Mr. Andhyarunjine the learned Solicitor General has also 

supported the reservation of a single post cadre wth aid of rotation of 

roster. He has invited the attention of the court to office memorandum 

No.36012/2/96 Est. issued by the Ministry of Personnel, Public 

Grievances, and Pensions of the Govt. of India in respect of 

reservation roster for implementation of the Supreme Court 

judgement in R.K. Sabharwal Vs State of Punjab. Para 4 of the said 



[242] 

OM contains the principles for preparing the rosters elaborated in 

Explanatory Notes. Clause (e) of the said Para indicating the principles 

for preparing the rosters is relevant for consideration in this case and 

the same is to the following effect: In small cadres of 4 up to 13 posts, 

the method prescribed for preparation of rosters does not permit 

reservation to be made for all the three categories. In such cases, the 

administrative ministers I departments may consider grouping of 

posts in different cadres as prescribed in this Department's OM 

No.42/21/49-NGS dated 28.1.1952 and subsequent orders 

reproduced at pp 70 and 7 4 of the Brochure on Reservation for 

Scheduled Castes and Scheduled Tribes and prepare common rosters 

for such groups. From Appendix-! to Annexure III contains the model 

roster for promotion in the cadre strength upto 13 posts; where as 

Appendix-II to Annexure-IV contains the roster for direct recruitment 

otherwise through open competition for cadre strength upto 13 posts. 

Charts indicating the Appendix-! to Annexure III and the Appendix-11 

to Annexure IV are set out as hereunder. 

In Balaji case, the Constitutional bench has held that the 

reservation should and must be allowed to advance the prospects of 

the weaker sections of the society but while doing so, care should be 

taken not to exclude admission to higher educational standards of 

deserving and qualified conditions of other communities. It has also 

been indicated that reservation under Article 15(4) and Article 16(4) of 

the constitution must be within a reasonable limit. The interests of 

the weaker sections of the society which are at first charge on the 

states and the centre have to be adjusted with the interests of weaker 

sections of the society which are at first charge on the states and 

centre have to be adjusted with the interests of the community as a 

whole. The objective of Article 15(4) is to advance the interest of the 

weaker elements in the society. If a provision under Article 15(4) 

ignores the interests of the society that it's clearly outside the purview 
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of Article 15(4). It is therefore, qurte evident that the Constitution 

Bench in Balaji Case has clearly indicated that in giving effect to 

reservations for the Schedule Castes, Scheduled Tribes and Other 

Backward Classes, a balance is to be struck so that the interests of 

the Backward Classes and the members of the Scheduled Castes and 

Scheduled Tribes are properly balanced with the interests of other 

segments of the society and in or0er to safeguard the interest of the 

other segments of the society and in order to safeguard the interest of 

the reserved classes the interest of community as a whole cannot be 

ignored. In Devadasan Case, the majority decision of four judges was 

to the effect that carry forward rule as a result of which the applicants 

belonging to scheduled castes or schedule tribes could get more than 

50% of the vacancies to be filled up in a particular year, is 

unconstitutional. Article 14, 15 and 16 including Article 16(4) and 

16(4-A) must be applied in such a manner so that the balance is 

struck in the matter of appointments by creating reasonable 

opportunities for the reserved classes and also for the other members 

of the community who do not belong to the reserved classes. Such 

view has been indicated in the constitution bench decisions of this 

court in Balaji Case, Devadasan Case and Sabharwal Case. Even in 

Indra Sawhney case the same view has been held by indicating that 

limited reservation not exceeding 50% is permissible. It is to be 

appreciated that Article 15(4) is an enabling provision like Article 16(4) 

and the reservation under either provision should not exceed 

legitimate limits. In making reservations for the backward classes the 

state cannot ignore the fundamental Rights. Of the rest of the citizens 

the special provision under Article 15(4) must therefore strike a 

balance between several relevant considerations and proceed 

objectively. In this connection reference may be made to the decisions 

of this court in state of A.P. Vs USV Balram and C.A. Rajendran Vs 

Union of India. It has been indicated that in Indra Sawhney case that 
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clause 4 of Article 16 is not in the nature of an exception to clause ( 1) 

and (2) of Article 16 but an instance of classification permitted by 

clause 91). It has also been indicated in the said decision that clause 

(4) of Article 16 does not cover the entire field convened by clauses (1) 

and (2) of Article 16. In Indra Sawhney case, this court has also 

indicated that in the interest of the backward classes of citizens the 

state cannot reserve all the appointments under the state or even a 

majority of them. The doctrine of equality of opportunity in clause {1) 

of the Article 16 is to be reconciled in favour of backward classes 

under clause (4) of Article 16 in such a manner that the latter while 

serving the clause of backward classes shall not unreasonably 

encroach upon the field of equality. 

In Trilok Nath Vs State of J & Kashmir it has been held by the 

court that where the percentage of reservations is not reasonable, 

having regard to employment opportunities of the general public to the 

cadre of service in question, the population of the entire state, the 

extent of their backwardness and the like, the interference by the 

court against uncreasonable reservation is called for. Mr. Kapil Sibal 

has contended that in some higher echelons of service in educational 

and technical institutions where special expertise is necessary to hold 

superior posts like professors and readers, there should not be 

reservation even it there is plurality of posts in such cadre as 

indicated in the majority view in Indra Sawhney case. It is however 

not necessary for us to decide the said contention for the purpose of 

the disposal of these matters where the question of reservation in 

single cadre post calls for decision. 

The decision taken in Chakradhar Case is not similar to the 

decision taken in Madhav Rao Case, Brij Lal Thakur case and 

Bageshwari Prasad Case. The reservation in a single post cadre is 

uphold directly or by a device of rotation of roster point. Accordingly, 

the impugned decision, in the case of Post Graduate Institute of 
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Medical Education and Research cannot also be sustained. The review 

petition made in Civil Appeal No.3175 of 1997, in the case of Post 

Graduate Institute of Medical Education and Research, Chandigarh is 

therefore allowed and the judgement dated 2-5, 1997, passed in Civil 

Appeal No.3175 of 1997 is set aside. 

6) R.K. Sabharwal and Others Vs State of Punjab (AIR 1995 SC 

1371] 

Facts: When the total number of posts in a cadre are filled by the 

operation of the roster then the result envisaged by the impugned 

instructions is achieved. There is no justification to operate the roster 

thereafter. The running account is to operate only till the quota 

provided under the impugned instructions is reached and not 

thereafter. The vacancies arising in the cadre, after the initial posts 

are filled will pose no difficulty. As and when there is a vacancy 

whether the permanent or temporary in a particular post the same 

has to be filled from amongst the category to which the post belonged 

in the roster. However in the event of non availability of a reserve 

candidate at the roster point it would be open to the state government 

to carry forward the point in a just and fair manner. The decision on 

this point shall operate prospectively. (Paras - 5, 7, 10 & 11} 

a) lndra Sawhney Vs Union of India, 1992, Supp (3) SCC 217: 

1992 sec (L & C) Supp. 

b) (1992) 22 ATC 385: A.R. 1993 SC-477, distinguished. 

c) J.C. Malik Vs Union of India, 1(1978) ISLR 844, (All) approved. 

When a percentage of reservation is fixed in respect of a 

particular cadre and the roster indicates the reserve points, it has to 

be taken that the posts shown at the reserve points are to be filled 

from amongst the members of reserve categories and the candidates 

belonging to the general category are not entitled to be considered for 
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the reserved posts. On the other hand, the reserved category 

candidates can compete for the non reserve posts and in the event of 

their appointment to the said post their number cannot be added and 

taken into consideration for working out the percentage of reservation. 

For making any provision for reservation of appointments or posts in 

favour of any Backward Class of citizens, it is incumbent of the state 

government under A!'ticle 16(4) of the Constitution of India to reach a 

conclusion that Backward Class I Classes for which the reservation is 

made is not adequately represented in the State Services. When the 

State Government after doing the necessary exercise makes the 

reservation and provides the extent of percentage of posts to be 

reserved for the said backward class then the percentage has to be 

followed strictly. The prescribed percentage cannot be varied or 

changed simply because some of the members of the backward class 

have already been appointed I promoted against the general seats. 

The fact that considerable number of members of a backward class 

have been appointed I promoted against general seats in the state 

services may be relevant factor for the state government to review the 

question of continuing reservation for the said class but so long as the 

instruction I rules providing certain percentage of reservations for the 

backward classes are operative the same have to be followed. 

1. Jogindar Singh Sethi Vs. Punjab Govt (1982) 2 SLR 307 (P & H) 

overruled. 

2. Jaswant Singh Vs. Secretary to Government Punjab Educational 

Development (1989) 4 SLR 257. (P&H) approved. 

The expression 'posts' and 'vacancies' often used m the 

executive instructions providing for reservations are rather 

problemetical. The word 'post' means an appointment of job, office or 

employment, a position to which a person is appointed. 'Vacancy' 

means an unoccupied post or office. The plain meaning of the two 
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expressions makes it clear that there must be a post in existence to 

enable the 'vacancy' to occur. The cadre strength is always measured 

by the number of posts comprising the cadre. Right to be considered 

for appointment can only be claimed in respect of a post in a cadre. As 

a consequence the percentage of reservation has to be worked out in 

relation to the number of posts which form the cadre strength. The 

concept of vacancy has no relevance in operating the percentage of 

reservation. 

Judgement given by the Supreme Court: 

The petitioners and Respondents 4,5 and 6 are members of the 

Punjab Service of Engineers (Class I) (the service) in the Irrigation 

Department of State of Punjab. The respondents are the members of 

the scheduled castes whereas the petitioners belong to the general 

category. The conditions of service of the members are governed by the 

rules, set in the Punjab Service of Engineers Class-!, PWD (IB) Rules, 

1964 (the Rules). The Punjab Government by the instructions dated 4-

5-197 4 provided reservations for the scheduled castes and Backward 

Classes in promotions to the within class I under Class II services 

under the state government. It was laid down under the said 

instructions that 16 percent of the posts to be filled by promotion were 

to be reserved for members of the scheduled castes and Backward 

Classes (14 percent for the Scheduled Castes and 2 percent for the 

backward Classes) subject to the conditions that persons to be 

considered must possess the minimum necessary qualifications and 

they should have satisfactory record of service. The instructions 

further provided as under (i) In a lot of 100 vacancies occurring from 

time to time, those failing at the serial numbers mentioned below 

should be treated as reserved for the members of Scheduled Castes; 

1,7,15,22, 30, 37, 44, 51, 58, 65, 72, 80, 87, 91 and so on. Vacancies 

failing at serial number 26 and 76 should be treated as reserved for 

the members of Backward Classes. (ii) The reservation prescribed 
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shall be given effect to in accordance with a roster to be maintained in 

each department. The roster will be implemented in the form of a 

running account from year to year. Rule 9 of the rules which provides 

for promotion within the service reads as under: 

(a) Promotion within service - ( 1) Subject to the provisions of sub rules 

(2) and (3) members of the services shall be eligible for the promotion 

to any of the posts in the service, namely, Executive Engineers, 

Superintendent Engineers and Chief Engineers. Provided that a 

member of the service in whose case the qualifications mentioned in 

clause (a) of Rules 6 have been trained, shall not be eligible for 

promotion to the post of Superintending Engineer or above till he has 

acquired the necessary qualification. It is stated in the writ petition 

that petitioners are at serial No.19.23, 26,29,30, 31,34 and 38 of the 

seniority list of the service whereas the respondents are at serial 

No.46, 40, 152. Respondent Ratan Singh was promoted to the rank of 

Chief Engineer against the post reserved for the Scheduled Castes by 

superseding 36 senior colleagues including the petitioners. Similarly 

Respondents Surjit Singh and Om Prakash were promoted as 

Superintendent Engineers against the reserve vacancies by 

superseding 82 and 87 senior colleagues respectively. According to the 

petitioners at the time of promotion of these respondents the 

petitioners were already working as Superintendent Engineers for 

several years. It is further averred in the petition that respondents 4,5 

and 6 were in fact working as Executive Engineers when the 

petitioners were holding the posts of Superintending Engineers. 

On the basis of the above facts, the petitioners have challenged 

the reser-Vation policy on several grounds but Ms Harish Salve, 

learned Counsel for the petitioners, has confined the arguments to the 

following two points:-
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The object of reservation is to provide adequate representation 

to the Scheduled Castes 1 Tribes and Backward Classes in services 

and as such any mechanism provided to achieve that end must have 

nexus to the object sought to be achieved. The precise argument is 

that for working out the percentage of reservation . the promotee I 
appointee belonging to the Scheduled Castes and backward Classes 

whether appointed against the general category I posts or against the 

reserved posts are to be counted. In other words if more than 14% of 

the Scheduled Castes candidates are appointed I promoted in a cadre 

on their own merit 1 seniority by competing with the general category 

candidates then the purpose of reservation in the said cadre having 

been achieved, the government instructions providing reservation 

would became in operative. Once the posts earmarked for the 

Scheduled Castes 1 Tribes and Backward Classes on the sorter one 

filled the reservation is complete. Roster cannot operate any further 

and it should be stopped. Any post falling vacant in a cadre thereafter 

is to be filled from the category reserve or general - due to retirement 

out of whose member the post fell vacant. 

Adverting to the first point Mr. Harish Salve and Mr. Rajeev 

Dhavan learned counsel representing the petitioners have contended 

that the total number of promotes I appointees belonging to the 

reserve categories in a cadre are to be counted to work out the 

prescribed percentage of reservation. According to the Joginder Singh 

Sethi Vs Punjab Government case 22% reservation was provided for 

the members of Scheduled Castes I Tribes and Backward Classes. In 

the cadre strength of 202 posts the Scheduled Castes candidates were 

entitled to 42 posts. There were already 4 7 members of the said 

category in the cadre but out of these 10 were promoted on the basis 

of seniority-cum-merit against the general category post. Only 37 

person has been promoted against the reserved post of more 

Scheduled Castes were sought to be promoted against the reserved 
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categories. We are of the view that the High Court in Joginder Singh 

Sethi's Case, fell into a patent error. The said case was subsequently 

considered by the Full Bench of Punjab and Haryana High Court in 

Jaswant Singh Vs Secretary to Government Punjab, Education 

Department. When a percentage of reservation is fixed in respect of a 

particular cadre and the roster indicates the reserved points are to be 

filled from :_:~_mongst the members of reserved category <ind the 

candidates belonging to the general category and not entitled to be 

considered for the reserved posts. On the other hand the reserved 

category candidates can compete for the non reserve posts and in the 

event of their appointment to the said posts their number cannot be 

added and taken into consideration for working out the percentage of 

reservation. Article 16(4) of the Constitution of India permits the State 

Govt. to make any provision for the reservation of appointments or 

posts in favour of any Backward Class of citizens which in the opinion 

of the State is not adequately represented in the services under the 

state. 

7. Kamala Godra Vs State of Rajasthan (AIR 2000, Raj-130) 

Facts: The petitioners were the number of students who had appeared 

in Pre Medical Test and Pre Veterinary Test Examination 1999. They 

sought to challenge the enhanced reservation, provided by the 

Government of Rajasthan on the ground that the quota of Scheduled 

Castes which was enhanced from 8% to 16% - was be reduced from 

6% to 12%. Apart from, this three new reservation was provided for by 

the state government for the candidates belonging to other Backward 

Classes which is considered to be 21%. To appear in the Pre Medical 

Test and Pre Veterinarian Examination it is improper to change the 

conditions of reservations, and the certification of the caste students 

needs to signed by the District Magistrate but the certificate regarding 

OBC was not been issued by the District Magistrate. The students 

were preparing for the examination relying upon the reservation quota 
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prescribed in the Information Booklet distributed along with the 

forms. The students were aggrieved with the fact that with the 

enhanced reservation, their chances for success have been diminished 

since new items have been included, would restrain them from 

securing marks. The petitioners felt that they are deprived of the 

advantages of the enhanced reservation quota. They have alleged that 

the Government of Rajasthan prepared a new Reservation Policy, vvith 

hope of taking votes from these OBC categories before the Lok Sabha 

Election of 1999. This has affected students who were preparing for 

the Pre Medical and Pre Veteranian Examination. The Respondents on 

the behalf of State Government contended that the Information 

Booklets supplied to the Petitioners does not mean that the 

government cannot enhance the quota of reservation for Scheduled 

Castes, Scheduled Tribes and OBCs. The government has prepared 

the reservation according to the mandatory provision of the 

Constitution as laid in Article 14 and Article 16. The reservation has 

been kept below 50% and therefore there is no question for 

impeachment. The state government 1s empowered to make 

reservation in favour of socially and economically backward 

communities. In the Cabinet meeting held in 4.5.1999, the State 

Government shall make necessary conditions for the reservation of 

Schedule Castes and Scheduled Tribes in Medical and Engineering 

Colleges. In 1996, 116 medical officers were to be appointed against 

the reserved category of Scheduled Castes. But 78 candidates were 

only available. There remained a backlog of 38 posts of Scheduled 

Castes candidate 87 posts were required to be filled in by the 

Scheduled Tribes. 56 candidates were available and there was a 

backlog of 31 posts. In the case of OBC, 152 posts were available, but 

only 69 candidates were appointed since there was no suitable 

candidates. From 1997 to 1999 the post allotted under the reserved 

quotas were not filled in by the "Backward Communities". In view of 
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the decisions taken in Cabinet Meeting dated 4.5.1999, the Vice 

Chancellor of the University of Rajasthan was informed to change in 

the Policy and the Ordinance 272 should be accordingly amended. 

With the emergency power under Section 13(4) of the Rajasthan 

University the Vice-Chancellor amended Ordinance 272 on 27.5.1999. 

This amendment was placed before the admission had taken place. 

According to State Government decision, the petitioners was not 

entitled to challenge the enhanced reservation. Since no verged right 

has been accrued to them. 

The Extract of the Judgement: 

Since the petitioners have filled up the forms, for taking up the 

examinations, they cannot demand for the vested rights. If there was 

no vested right accrued to the petitioners then they cannot ask this 

court to exercise its extra-ordinary jurisdiction under Article 226 of 

the Constitution of India to interfere in a matter which falls short of 

creating any right in favour of the petitioners. In view of the aforesaid 

discussion, the argument of the learned counsel for the petitioners 

that emergency powers of the Vice-Chancellor could not have been 

used to amend Ordinance 272 or Ordinance 272 as amended could 

not be used retrospectively losses its weight because Ordinance 272 is 

only a subordinate piece of legislation and the State Governments 

decision contained in the letters dated 5.5.1999 is in terms, a law 

governing the field and therefore the enhanced reservation will have to 

be recognised for 1999 examinations and therefore there is no force in 

the letter petition and other writ petition referred to above and 

therefore it is dismissed. 

Judgement of Supreme Court with regard to Cases where the 

petitioners, themselves have taken the advantage of the Caste 

certificates for their own benefits, even though they belong to the non 

reserved category. 
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8. Valsamma Paul (Mrs) Vs Cochin University and others (AIR 

1996, a, sec, 545) 

Facts : Mrs. Valsamma Paul belong to non reserved category, she got 

married to member belong to Latin Catholic. She claims that her 

adoptee under Article 15(4) or 16(4) may take the benefits issue she 

got married to reserved class member. Dalits and Tribes suffered 

social and economic disabilities recognised by Article 17 and Article 

15(2). They are socially, culturally and educationally backward. The 

object of reservation is said to remove this disadvantages suffering 

and restrictions to which members of the Dalits or Tribes or OBCs 

were subjected and was sought to bring them in mainstream of the 

nation's life by providing them opportunities and facilities. Education, 

employment and economic empowerment are some of the programmes 

the state has evolved and also provided reservation in admission into 

educational institution or in the case of other economic benefits under 

Article 15(4), Paras 33 and 34. When a member is transplanted into 

Dalits, Tribes and OBCs he/she must also of necessity have had 

undergone the same handicaps and subjected to certain disabilities, 

may entitle to get the facilities of reservation. But a candidate who 

availed the advantages for being a upper class, now transplanted into 

the Backward class by adoption or marriage or conversion does not 

became eligible to the benefits of reservation either under Article 15(4) 

or 16(4) as the case may be. 

The Extract of the Judgement: 

The recognition of the appellant as a member of Latin Catholics 

would not be relevant for the purpose of her entitlement to the 

reservation under Article 16(4) for the reason, that she as a member of 

the Forward Caste, had an advantages start of life and after 

completing her education and married Yesudas - who is Latin 
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Catholic by birth. She is not entitled to the facility of reservation of a 

Backward Class. 

II. In Murlidhar Dayandeo Kesekar Vs. Vishwanath Pandu 

Barde 1995 Supp (2) SCC 549 the court has held that economic 

empowerment is a fundamental right to the post and the state is 

enjoined unqer Article 15(3), 46 and 39 to provide them opportunities. 

Thus education, employment and economic empowerment are some of 

the programmes the state has resolved and also provided reservation 

in admission into educational institution or in case of other economic 

·benefits under Article 15(4) and 46 or in appointment to an office or a 

post under the State under Article 16(4). Therefore when a member is 

transplanted into Dalits, Tribes and OBCs, she has under certain 

disabilities and so they are entitled to get the facility of reservation. In 

this case, a candidate who from the beginning of his life, got the 

benefits of 'being born in a Forward Class is not eligible to get the 

benefit of reservation either under Article 15(4) or 16(4) as the case 

may be. 

III. In Madhuri Palit Vs. Addl. Commissioner Tribal 

Development : 7( 1994) 6 SCC 241. 

Fact: The appellants belongs to the Forward Class (Hindu Koly). 

They obtained social status ·certificates as Mahadeo Koli, Scheduled 

Tribe, are being admitted into Medical College. When it is found that 

they belong to the Forward Class, their admission was cancelled and 

the writ petition was dismissed. The candidate obtained a false 

certificate for seeking admission in Medical College is declared to be 

un-constitutional. 

The same judgement was g1ven m the case of "Laveti Giri Vs 

Director of Tribal Welfare" - where the father of the respondent 

obtained a false certificate for his son in getting admission m 

Engineering College. The father belongs to the Forward Class m 
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Andhra Pradesh (Kapu) and the certificate obtained was a Konda 

Kapuja a Scheduled Tribe. It was a false claim by the price played by 

guardian disentitled the candidate to the social status as a schedule 

tribe. 

IV. In Telangana region of Andhra Pradesh. Howala 

Community is a Backward Class. They sought to obtain social 

status as Howala which is a Scheduled Tribe. 

The collector issued memo to the Tahsildar not to issue 

certificate to them. But when the validity of memo was questioned in 

AP High Court. The class exodus of one class of citizens as tribes as 

names of synomity as impermissible. This was declared in "Andhra 

Howala Society Vs. Union of India. But the decision was reserved in 

Malli Kharjunadar Vs Govt. Of AP, where no social status certificates 

would be given to the forwarded class- transplanting from forward to 

Backward Classes to claim reservation. 

9. S. Rajendran Vs. Union of India and others AIR [1998, 3 

Supreme Court Case 620) 

Facts: The appellant has been servicing in the Jail Department of the 

Government of Pandicherry. The petitioner was promoted to a post of 

Assistant Superintendent of Jail on 8.2.1980. The Respondent was 

also servicing under the same department, but was directly recruited 

as a probationer to the post of Assistant Superintendent of Jails on 

4.11.1988. The respondent belongs to Scheduled Castes. According to 

the seniority list of Assistant Superintendent of Jails, the appellant, 

was at serial No .. 1 and the respondent was at Serial No.4. The next 

promotional post for Assistant Superintendent of Jails is the post of 

Deputy Superintendent which is grade C post with pay scale of 

Rs.1400 - 2300. Under the government of Pondicharry Jail 

Department, Group C and Group D Post (Non Ministerial recruitment 

rules 1981, the post of Deputy Superintendent of Jails is to be filled 
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by promotion failing which by the direct recruitment. In the case of 

recruitment by promotion, the Rules as amended provide that it will 

be by promotion regular Assistant Superintendents who have put is 

not less than three years continues service in that grade. On 

23.7.1990 a single vacancy arose m the post of Deputy 

Superintendent of Jails. This vacancy was a reserved vacancy for a 

Scheduled Caste Candidate. The respondcn~ was only available 

Scheduled Caste candidate. However he was not eligible for promotion 

on that date since he had not completed his period of probation and 

had not qualified for promotion by passing the departmental tests 

being Jail Test and Executive Officer's Test. Since no suitable 

Scheduled Caste candidate was available for promotion, the 

department applied for de-reservation of the post so that a general 

category candidate could be appointed to that post. This request was 

however turned down and department was advised by the government 

to fill up the post on an ad hoc basis until suitable Schedule Caste 

candidate became available. On 6.2.1993, the Respondent became 

eligible for promotion since he was declared to have satisfactorily 

completed his periods of probation and since he had also qualified by 

passing the two departmental tests. 

According to the Brochure on Reservation for Schedule Castes 

and Schedule Tribes in services, 'Issued by the government of India in 

Para 113 in Chapter 11 deals with reservation ...... In case where only 

one vacancy occurs in the initial recruitment year and corresponding 

roster point happens to be for. Scheduled Castes or Schedule Tribe, it 

should be treated as unreserved and filled accordingly and the 

reservation carried forward to, subsequent, three consecutive years, 

but in the subsequent recruitment years. There is only are vacancy, it 

should be treated as "Reserved" against the Carried forward 

reservation, from the initial recruitment year and a Scheduled Castes 

/ Scheduled Tribes candidate, if available should be appointed in that 
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vacancy, although it may happen to be the only vacancy m that 

recruitment year. 

In the present case, a single vacancy for the post of Deputy 

Superintendent, against a roster point, which was reserved for a 

Scheduled Caste candidate arose in the year 1978. This was the initial 

recruitment year. In that year since no Scheduled caste candidate was 

available it was treated as "unreserved" and the reservation was 

carried forward to the next recruitment year which was 1983 when a 

single vacancy arose. This vacancy was treated as "reserved vacancy''. 

However, since a scheduled caste candidate was not available for this 

vacancy, an application was made for de-reserving this vacancy which 

was granted. It was thereupon filled by a general category candidate 

and the reservation was carried forward or transferred to the next 

recruitment year which would now be the initial recruitment for the 

reserved vacancy since the earlier point was de-reserved. The next 

recruitment year was 1990 when the next vacancy arose. This is how 

the vacancy which arose on 23.7.1990 was reserved for a Scheduled 

Caste candidate. Since no Scheduled Caste candidate was available in 

1990 and since the application of the department for de-reservation 

was rejected this vacancy as per the rules set out above, was required 

to be carried forward for the next three recruitment years being the 

years 1991, 1992 & 1993. In 1994, the reservation would have lapsed 

if no suitable scheduled caste candidate was available. However in 

1993 the respondent was available for filling up the reserved vacancy 

in the Scheduled Caste Category. In order to prevent the appointment 

of Respondent, the appellant filed the application before the Central 

Administrative Tribunal in July 1993. In the background of this 

factual position, the action of the Respondent is giving only an ad hoc 

promotion to the appellant appears to be justified. Because they were 

required to carry forward the reserved vacancy for three subsequent 

years, the reservation would lapse only in the year 1994. The occasion 
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favour for making an appointment from the general category in 1994 

did not arise. 

The Extract of the Judgement The present appeal~ was however 

dismissed by the Tribunal. 

Some of the judgement of Supreme Courts violates the Rights of 

the Scheduled Tribes. Recently Sobha Hymarathi Devi - who 

contested in the State Legislative Election - was struck down by the 

Supreme Court since she has lost her tribal status. She has been 

contesting as a Scheduled Tribe. She claims that her mother was a 

Scheduled Tribe and her biological father was a non tribe he was not 

her legitimate or legal father since the marriage of her mother to this 

non tribal father was not legitimate. 

In the judgement in question the Supreme Court held that even 

though the candidate in question, had alleged that she was 

illegitimate and hence she should be treated to be a tribal candidate 

following the tribal status of her mother, the marriage was legitimate 

and the father was her legitimate father and hence she followed the 

tribe of her legitimate father. Therefore she could not be deemed to be 

a tribal, even if she claimed to do so. 

Hymavathi Devi's next claim also was rejected by the apex 

court. She had claimed that since she is married to a tribal belonging 

to the same Bagatha tribe and community has been treating and 

accepting her as a member of the Bagatha Tribal Community, she is 

otherwise also a scheduled tribe. 

10. Ritesh R Shah Vs Dr. Y L Yamul and others AIR 1996. SCC-

253 

Facts: The petitioners of 5 to 36, belonging to the reserved category 

though could have been admitted on the basis of marks secured in 

open merit, yet they were admitted as against the reserved category 
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and a result, the petitioner, also belonging to the reserved categoty, 

was excluded from getting admission in the MBBS Course. The rules 

framed by the government of Maharastra for the purpose of Selection 

of MBBS Course and BDS Course for the year 1995-96 provided that 

a candidate who could not secure admission against 30% State level 

seats will then be called as per merit position, and he will be admitted 

to the co11f':ges where the seats are available. He will then be called 

upon to give choice in writing for his allotment. The candidates in the 

regional merit position which includes both open and Backward 

classes will be called for interview and those belonging to the reserved 

categories of Backward classes will be called subsequently for 

selection against the seats reserved exclusively for the Backward Class 

applicants. This provision was objected to by the petitioner on the 

ground that :if affected and frustrated, the vety purpose of the 

constitutional mandate enshrined in Article 15(4). A candidate who 

was otherwise entitled to be admitted to MBBS course on the basis of 

his open merit though belonging to a reserved categoty it was adjusted 

against a seat meant for reserved categoty then the purpose of 

reservation could not be achieved. But the stand of State Government 

as well as Respondents 5 to 36 was that if the Respondents were 

allowed to take admission in open merit. Then it would work out gross 

injustice and would be more harsh to them as they would not be able 

to get admitted to the colleges of their choice even though they 

secured much higher marks than the other reserved categoty 

candidate and the candidates securing lower marks would get 

premium of being admitted to the colleges of their choice allowing the 

writ petition. 

There is a sufficient force in the contention of the petitioner. A 

student who is entitled, to be admitted on the basis of merit though 

belonging to a reserved categoty. But at the same time the provisions 

should be so made that it will not work out to the disadvantage of 
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such candidate, and he may not be placed at a more disadvantageous 

position than the other less meritorious reserved category candidates. 

The aforesaid objective can be achieved if after finding out the 

candidates from amongst the reserved category who would otherwise 

come in open merit list and then asking their option for admission 

into the different colleges which have been kept reserved for reserved 

('ategory and thereafter the cases of less meritorious reserved category 

candidates should be considered and they will be allotted seats in 

whichever colleges the seats should be available. In other words while 

a reserved category candidate entitled to admission on the basis of his 

merit will have the option of taking admission in the colleges where a 

specified number of seats have been kept reserved for reserved 

category but in computing the percentage of reservation he will be 

deemed to have been admitted as an open category candidate and not 

as a reserved category candidate. 

The contention that the candidates belonging to the Backward 

class admitted to MBBS Course, selected as general candidates are 

not eligible for admission as reserved candidates or for scholarship 

etc. and also for admission to post graduate medical course as 

reserved candidates is illegal for and in negation of Article 15(4). The 

memorandum issued by the Government on the basis of the statement 

made by the Minister of Health, Government of Maharashtra shows 

that such candidates are entitled to all the benefits though admitted 

on merit basis. The said statement is consistent with Article 15(4). 

Therefore, the candidates belonging to Backward Classes but selected 

as general candidates for admission to graduate or post graduate 

medical course are entitled to the concessions or scholarships and 

other benefits according to the rules or instructions of the State 

Governments or the Central Government as the case may be. 
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Judgement of the Supreme Court as delivered by J. Pattanaik: 

The writ petition under Article 32 of the Constitution of India 

raises the question whether a candidate belonging to the Scheduled 

Caste or any reserved category even if he is entitled to be selected for 

selection for admission in the open competition on the basis of his 

own merit yet can he counted against the quota merit for reserved 

category or will he be treated as an open competition (candidate). The 

aforesaid question arises because of the rules for selection to MBBS 

and BDS Course for the year 1995-96, issued by the government of 

Maharashtra in Department of Medical Education and Drugs. The 

petitioner admittedly belongs to the reserved category. The petitioner's 

case in a nutshell is that Respondents 5 to 36, belonging to the 

reserved category though could have been admitted on the basis of 

marks secured in open merit yet, they are admitted as against the 

reserved category and as a result, the petitioner was excluded from 

getting admission into MBBS Course. There is denial of the aforesaid 

assertion of the fact. But the stand point of the state government as 

well as respondents 5 to 36 is that if the respondents are allowed to 

take admission in open merit, then it will work out, gross injustice 

and will be more harsh to them as they cannot get admitted to the 

colleges of their choice even though, they have secured much higher 

marks than the other reserved category candidate and the candidates 

securing lower marks will get the premium of being admitted to the 

colleges of their choice. 

The rules framed by the government of Maharashtra for the 

purpose of selection of MBBS Course and BDS Course for the 1995-96 

were as follows. The preamble of the rules indicates that it purports to 

give effect to the prescribed scheme of this court given in the form of a 

directive in Unni Krishnan Case and the Rules are intended to be 

application for the year 1995-96. Under Clause 2, ( 1) the Director of 

Medical Education and Research has been appointed as Competent 
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Authority for selection to 1st year MBBS Courses. (2) Under Rule 2.0.2 

the competent Authority is required to implement the rules through 

the Designated Authorities and would also act as an appellate 

authority to dispose, of representations submitted by the candidates. 

(2) Rules 2.0.3 provides that the Designated Authorities are those 

specified under Annexure 'A'. (3) Under Rule 2.0.4 the Designated 

Authorities are required to distribute applications forms receive filled 

in forms and scrutinise the same and publish University . . . . . merit 

list. (4) Under Rule 4.1.332, 70% of the seats will be filled up by the 

Designated Authority from amongst the applicants who have passed 

the 12th standard (equivalent) examination from the schools I 
colleges. Suited in the University area concerned as per rule. Balance 

30% of the seats will be filled in from amongst the candidates from the 

state merit list by the competent authority under rule 4.1.3.3.1. (5) 

The selection process has been indicated under Rule 8. Under Rule 

8.0.3.0 the competent authority is required to till up the 30% seats as 

provided under Rule 4.1.3.3.1 from the state merit list in discending 

order of merit as well as taking into account the choices of offered by 

each applicant subject to availability of seats and admissibility of his 

choice. 

For seats in 70% quota: After going through the procedure laid 

down in para 8.0.3 the applicants who are not selected for the 

selection process of seats of 30 percent quota are required to remain 

present for counselling and interview to be held by the Designated 

Authority. The applicant will be called as per merit position and he 

will be shown the college where seats are available. He will have to 

give his choices in writing for allotment of seats. The applicants in the 

regional merit list which includes both open and backward class 

applicants will be called for interview first. Those belonging to reserved 

categories of Backward Class will be called subsequently for selection 

against the seats reserved exclusively for the Backward Class 
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applicants. The Designated Authority will prepare the regional final 

merit list showing the choices thus given at the time of interview and 

thus will display the said Regional Final Merit List. This list will be 

sent by the Designated Authority to the Competent Authority at 

Bombay. The Competent Authority will carry out selection. to 70 

percent seats of the recognised Medical Colleges by operating the 

regional final merit list as per the merit and availability of a seat as 

per the choice order of the applicant. The selection list will be 

displayed on the notice board by the respective Designated 

Authorities. The selected candidate will have to attend the office of the 

Designated Authorities on the date indicated to collect his selection 

order and to take provisional admission. In other words the names of 

the applicants who are selected against 70 percent quota as per the 

regional merit list will be taken out from the regional merit list. There 

cannot be any dispute with the proposition that if a candidate is 

entitled to be admitted on the basis of his own merit, then such 

admission should not be counted against the quota reserved for 

Scheduled Caste or Scheduled Tribe or any other reserved category 

since that will be against the constitutional mandate enshrined in 

Article 16(4). In the case Indra Sawhney Vs Union of India commonly 

known as Mandol Case, the Court held that The Reservations under . 

Article 16(4) do not operate like a communal Reservation. It means 

that "Some members belonging to Scheduled Caste can get selection 

in the open competition field on the basis of their own merit, they will 

not counted against the quota reserved for Scheduled Castes, they will 

be treated as open competition candidates". In R.K. Sabharwal Vs 

State of Punjab Case the Constitutional Bench of the Court considered 

the question of appointment and promotion and roster points vis-a-vis 

reservation and held "when a percentage of reservation is fixed in 

respect of a particular cadre and the roster indicates the reserved 

points, it has to be taken that posts shown at the reserve points are to 
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be filled from amongst the members of reserve categories and the 

candidates belonging to the general category are not entitled to be 

considered for the reserved posts. On the other hand the reserved 

category candidates can compete for the non reserved posts and in the 

event of their appointment to the said posts their number cannot be 

added and taken into consideration for working out the percentage of 

reservation. Article 16(4) of the constitution of India permits the State 

Government to made any prov1s10n for the reservation of 

appointments or posts in favour of any Backward Class of Citizens 

which in the opinion of the State if not adequately represented in the 

services under the state. It is therefore incumbent on the State 

Government to reach a conclusion that the Backward Class I Classes 

for which the reservation is made is not adequately represented in the 

State Services. When the State Government after doing the necessary 

exercise make reservation and provides the extent of percentage of 

posts to be reserved for the said Backward Class then the Percentage 

has to be followed strictly. The prescribed percentage cannot be varied 

or changed simply because some of the members of the Backward 

class have already been appointed I promoted against the general 

seats. The roster point which is reserved for the Backward Classes has 

to be filled by the way of appointment I promotion of the member of 

the said class. No general category candidate can be appointed against 

a slot in the roster which is reserved for the Backward Class. The fact 

that considerable number of members of a Backward Class have been 

appointed I promoted against the general seats in the state services 

may be a relevant factor for the state government to review the 

question of continuing reservation for the said class but so long as the 

instructions I rules providing certain percentage of reservation for 

Other Backward Class are operative, the same has to be followed. 

Despite any number of appointee I promotes belonging to the 

Backward Classes against the general category posts the given 
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percentage has to be provided in addition." In Union of India Vs Virpal 

Singh Chauhan (SCC at P 705) it has been held that while 

determining the number of post reserved for Scheduled Castes and 

Scheduled Tribes, the candidates belonging to reserved category but 

selected I promoted on the rule of merit shall not be counted as 

reserved category candidates. In Ajay Kumar Singh Vs State of Bihar, 

A three Bench .Judge considered the same question for admission in 

post graduate Medical course. It was contended that once the 

candidates seeking admission to post graduate medical course have 

already enjoyed the benefits of reservation at the stage of their 

admission to MBBS Course they are not eligible for admission to post 

graduate medical course, as reserved candidates. The contention that 

provision for reservation at the stage of admission to post graduate 

medical course is cancelled for and contrary to public interest, can not 

be accepted. Firstly, the assumption on the basis of which this 

argument is addressed is unatainable. A candidate who is seeking 

reservation at the stage of admission to post graduate medical course 

may not have availed of the benefit of reservation at the stage of 

admission to MBBS course as he would have been admitted on his 

own merit in the general quota (open competition) quotas but because 

the competition at the level of post graduate medical course is 

extremely acute, he may have to seek the benefit of reservation. 

Therefore, the assumption that a student seeking benefit of 

reservation at the stage of admission to post graduate medical course 

has already enjoyed the benefit of reservation once previously is not 

necessarily true. Secondly, there is no rule under Article 15(4) that a 

student cannot be given the benefit of reservation at more than one 

stage during the course of his educational career. According to the 

verdict of the Supreme Court, the petitioner is entitled to take 

admission to any of the colleges to MBBS Course where seats is still 

available and if no seat is available, then he may be admitted by 
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increasing one seat in any of the colleges. It may be made clear that if 

the petitioner is desirous of being admitted to any of the medical 

colleges in pursuance of the courts order then he should approach to 

the Designated Authority. The Designated Authority will decide the 

college to which petitioner will be admitted. The court also ordered 

that no applicants would allowed to take admission to the MBBS 

Course in the same year. 

11. Shree Surat Vabad Jllla K.M.G. Parishad Vs Union of India AIR 

2007.5 sec 360 

Facts : Article 341 of the constitution authorised the President to 

specify the caste races or tribes or parts of or groups within the 

castes, races which shall for the purpose there of be deemed to be 

scheduled castes in relation to the state or Union Territory by public 

notification. If the said power can be exercised not only for a caste or a 

part of group. Within the caste, it can also include a part of the state. 

There has been slight variation of Constitution Scheduled Castes 

order, 1950. The Parliament has resisted the inclusion of a caste as a 

Schedule Caste to a part of a state (certain specified district. The court 

intervened with this case holding that 'the Act of Parliament varying 

the 1950 Order by confining the inclusion of caste" 'Mochi" in list of 

Scheduled castes within a particular area are not unconstitutional. 

Court has no source to render its opinion on correctness thereof, 

1950, Sch.I, Pt.IV, Entry 4 (as amended by the Amendment Act of 

2002)- The Constitution Schedule Caste orders- as manded in 2002. 

Validity of the Constitution (Scheduled Caste) orders (Second 

Amendment Act 2002) whereby Mochis were excluded from the 

/Schedule according to the constitution schedule caste order 1950. 

This was a question put forward before the High Court. The High 

Court upheld the validity of the said Amendment Act. 
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The Supreme Court dismissed the appeals: 

The High Court was justified in holding that no case has been 

made out for declaring the impugned legislation as unconstitutional. 

It is not for the court to render its opinion as to whether the President 

was correct in confining inclusion of the caste Mochi within a 

particular area. The object of Article 341 and 342 of the Constitution 

which provides for the declaration of certain castes and tribes as 

Scheduled Castes and Scheduled Tribes is to grant protection of the 

backward classes of citizens who are specified in the Scheduled castes 

order and scheduled tribes order having regard to the economic and 

social backwardness wherefrom they suffer. The President in the 

terms of Article 341 ( 1) of the constitution is authorised to issue an 

appropriate notification therefore. The constitution (Scheduled Caste 

Order) 1950 made in terms of Article 341 ( 1) is exhaustive. List 

prepared by the President under Article 341 ( 1) forms one class of 

homogeneous group. Only one list is to be prepared by the President 

and if any amendment thereto is to be made the same is to be done by 

Parliament. Even the state does not have any legislative competence to 

alter the same. 

12. Ashoka Kumar Thakur Vs Union of India & Others, AIR, 1996, 

SC-75 

Facts : The policy of 27% reservation for the other Backward Classes 

contained in the Central Education Institution was challenged on the 

ground that Union of India had failed in performing its Constitutional 

and legal duties towards its citizen. The Act of 2006 - no doubt 

created chaos, confusion, and anarchy which disturbed the peaceful 

atmosphere in educational and other institutions. It would seriously 

affect social and communal harmony. The Constitutional guarantee of 

equality and equal opportunity would be seriously prejudiced. 

According to Mandai Commissions Report the survey conducted 52% 
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of the total population contained OBC according to 1931 census. 

According to section 11 of the National Commission for Backward 

Classes Act 1993, the list of Backward Classes was revised. 

In Indra Sawhney Case of 1992 - Supp (3) SCC 217, the concept 

of socially and educationally backward classes in Article 15(4) stood 

on a different footing from Article 16(4) and consequently Article 15(5) 

was different from Article 16(4). The criteria of Article 16(4) and the 

lists under the Backward Classes Act could at the most provided a 

rough and ready rule for the purpose of Article 15(4) and Article 15(5) 

but that did not in any way effect section 11· of Backward Classes. 

There was no report subsequent to 3.2.2005 by the National 

Commission for the Backward Classes. Therefore, it was highlighted 

that whole exercise had been done in great hurry without any 

justifiable reason. It was pointed out that the impugned Act itself 

specifically required a determination of socially and educationally 

backward classes to be made by the Central Government as was clear 

from a bare reading of Sec 2(g) of the impugned Act. That had not 

been done for the purpose of the Act and by referring to the lists 

meant for cases covered by Article 16(4) the requirements had not 

been met. It was pointed out that the intention of Parliament did not 

appear to be that any existing list under Article 16(4) should be 

treated as the foundation for Sec 2(g) of the Act. The determination 

should be made in factor and not by adopting any past determination 

by the National Commission for the purposes of Article 15(5). The 

"special provision of laws" under Article 15(5) was the Act which 

provides that OBCs must be so determined for the purposes of the Act 

by the Central Government. There has been no such separate 

determination. In essence, it was submitted that baseless figure of 

27% could not be pressed into service for introducing a statute which 

had such wide ramifications. No methodology had been laid down for 

determining the socially and educationally backward classes because 
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Castes alone should not be made the basis for identification even 

though these appeared to be some casual observations in Indra 

Sawhney case as contended by the Union of India that caste can be 

synonymous with class. That was not the correct approach. It was 

only stated that castes may be starting for identifying the Backward 

Class but could not definitely be the sole basis. In Indra Sawhney case 

- the identification of class was held tG be affirmative by using castc:s 

as a proxy. The state was constitutionally empowered to enact 

affirmative action measures for backward class. Though it IS 

submitted that the number of seats available for the general of 

category is not affected. If there is possibility of increase of seats in the 

absence of reservation it would have gone to the general category. 

Judgement by the Supreme Court: 

The National Commission for Backward Class Act, 1993 defines 

'Backward Class" is to mean such backward classes of citizen other 

than the scheduled castes and scheduled tribes as may be specified 

by the Central Government in the list. In terms of section 2(c) of the 

Act lists mean lists prepared by the government of India from time to 

time for the purpose of making provision for the reservation of 

appointments of posts in favour of backward classes of citizens which 

in the opinion of the government are not adequately represented in the 

services under the Government of India and any legal or other 

authority within the territory of India or under the control of the 

Government of India from time to time for the purpose of making 

provision for the reservation of appointment or posts in favour of 

backward class is for citizen which in the opinion of the government 

are not adequately represented in the services under the government 

of India and any legal or other authority within the territory of India. 

Though there is a specific provision in section 11 of the Backward 

Classes Act for a periodic version of the lists same has not been done 

and on the contrary additions are been made. The rational of 27% 
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having been arrived at on the mythical figure that OBCs are 52% in 

the country and even the ratio of 27% reservation for the students 

belonging to other backward classes out of only permitted strength. 

The expression "Other Backward Class" means the class or classes of 

citizens who are socially or educationally backward and are so 

determined by the Central Government. There has never been any 

df!termination on any acceptable basis. The parameters provided in 

the Backward Classes Act have not been kept in view. Without 

supportable data, the introduction of a statute which would have the 

effect of disturbing the harmony in the society was avoidable. Though 

it has been provided that increase in the number of seats can be done 

in a staggered manner that it is ready of no consequence. The effect of 

the judgements in M. Nagaraj Vs Union of India and Navin Service 

Society Vs State of Kerala has not been considered. It has been 

emphasised that what may have been relevant eight decades back 

cannot hold good in the present scenario. There has to be in depth 

analysis to find out the number of socially and educationally, 

backward class of citizens. 

The National sample survey organisation survey of 1999 - 2000 

shows that the present educational level is directly proportionate to 

his I her economic condition. See 11 of the National Commission for 

Backward Classes Act 1993, says that the Central Government at any 

time and shall at the expiration of ten years from the coming into force 

of this Act and every succeeding period of ten years thereafter 

undertake revision of the lists with a view to excluding from such lists 

there classes who have ceased to be Backward Classes or for 

including in such lists now Backward Classes. Standing Committee 

on Social Justice and Empowerment, 2005-2006 chaired by Sumitra 

Mahajan (according to the report of Annexure P-11 in Vol.11 at PP 

142-217). On the basis of Commission's report the two office 
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memoranda are dated 13.8.1990 and the other amended one dated 

25.9.1991 were issued by the Government of India. 

The government have carefully considered the report and 

recommendations of the commission m the present contest 

responding the benefits to be excluded to the socially and 

educationally backward classes as opined by the commission and one 

o[ i.he clear view that at the outset certain weightage has to be 

provided to such classes in the services of the Union and their public 

undertaking. Accordingly orders are issued as follows: (i) 27 percent of 

the vacancies in civil posts and services under the Government of 

India shall be resumed for SEBC. (ii) The aforesaid reservation shall 

apply to vacancies to be filled by direct recruitment. Detailed 

instructions relating to the procedure to be followed for enforcing 

reservation will be issued separately. (iii) Candidates belonging to 

SEBC recruited on the basis of merit in an open competition on the 

same standards prescribed for the general candidates shall not be 

adjusted against the reservation quota of 27%. (iv) SEBC would 

compnse in the first phase the castes and communities which are 

common to both, the list in the report of the Mondal Commission and 

the State Government lists. A list of such castes communities is being 

issued separately. (v) The aforesaid reservation shall take effect from 

7-8-1-1990. However this will not apply to vacancies where the 

recruitment process has already been initiated prior to the issue of 

these orders. Similar instructions in respect of public s~ctors banks 

will be issued by the Department of Public Enterprise. 

According to the Report of Commission socially and 

Educationally backward classes would be strengthened, not violating 

the article 16(4) and 340(1) which is embodied in the Constitution. 

Article 340(1) was subsequently added by the Constitution (First 

Amendment Act) of 1951 which override the decision of the Supreme 

Court in Case of Champakan Dorairanjan Case Vs the State of 
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Madras. According to Article 340, the condition of socially and 

educationally backward classes is to be investigated imperatively. In 

K.C. Vasant Kumar Vs State of Kernataka case the Policy of 

reservation for employment and education should be necessarily 

reviewed. It was noted in that case that time has come to review the 

criteria for identifying socially and of disability arising out of 

untouchability shall be an offence, p'..lnishable in c.ccordance with law. 

Article 46 was enacted to promote educational and economic interest 

of Scheduled Castes and Scheduled Tribes and other Sections of the 

society. Article 35 confers upon the Parliament the exclusive power to 

make law prescribing punishment for these acts which are declared to 

be offences under Part III of the constitution. The Parliament with the 

legislative power had enacted the untouchability offences Act 1955. 

The Constitution of India also provides for the establishment of the 

National Commission for Scheduled Castes and Scheduled Tribes for 

investigating the work of Schedule Castes. The term untouchability 

refers to the social disability imposed on by the reason of their birth in 

the lowest social rank based on "Caste System". Article (14) of the 

Constitution provides the equality before the law which prohibits 

discrimination on the ground of religion and caste and forbids 

disabilities restriction and liabilities on the ground of only religion on 

caste. Article (15) abolishes untouchability forbids its practice. 

In the Constituent Assembly, Professor K.T. Shah had proposed 

an amendment to Clause (2) of Article 9 - (Article 15, Clause 3) for 

adding the words "for Scheduled Castes or Backward Tribes for their 

advantage safeguard and betterment". He stated that " .......... it is an 

open secret, where the Scheduled Castes and Backward Tribes have 

been neglected in the past, .... the rights which the other citizens 

enjoyed .... According to sub Clause (2) any special discrimination in 

favour of the backward classes . . . . . should not be regarded as 
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"violative". Dr. Ambedkar said that there should not be any 

segregation between Scheduled Castes and Schedule Tribes. 

Apart from the various proceedings in the Constituent Assembly 

inclusion of articles in the Constitution and special reservation in the 

services .... the framers did not contemplate any special treatment to 

the backward classes. Article 16(4) used the word "Backward Classes" 

instead of Scheduled Castes and Schedule Tribes. 

D. JUDICIARY AND PROTECTION OF RIGHTS OF THE BACKWARD 

CLASS - SUPREME COURT AND ITS ROLE: 

Barring the 'Untouchables' from entering into temple is 

considered as an act of humiliation by the upper class, quite a large 

number of reformers, politicians, drew the attention of the 'Temple 

entry-movement's - which has been published in every corner of the 

country. The framers of the constitution has however- enacted laws

so that the untouchables can also worship in the temples belonging to 

Hindus. Accordingly Article 25 provides - such 'religious liberty which 

has been granted to every citizen - equally entitled to freedom of 

conscience and right to profess, practice, propagate religion of their 

own choice. The Temple entry provisions has been laid under Article 

25 .. which states that for 'welfare of the society, the Hindu Religious 

Institutions open to all classes and sections of the country. The 

untouchability offences Act of 1955 was passed by the Parliament 

according to which (i)no person shall be prevented from entering any 

place of public worship which is open to other persons professing the 

same religions or belonging the same religious denomination or any 

section thereof as such person or (ii) Section 3 of UOA provides that 

"no person shall be prevented from worshipping or offering prayers or 

prefer any religions service in any place of public worship or bathing 

or using water from the well springs same manner as is permissible to 
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other persons professing the same religion or belonging to the same 

religion domination or any section thereof' 15. 

If such as Act of untouchablity is done then the person shall be 

punished with imprisonment extending to six months or a five has to 

paid amounting to five hundred rupees. The scope of the rights 

conferred by this provision as depends on the reaming of phrases like" 

same religion' or the same religion denomination thereof. 

The lawyers feel that person professing Sikhs, Budhist, Jain 

religion all belonging to same Hindu religion. In case of state of 

Bombay Vs Puranchand, the court held that denial to the 

untouchables, of entering the Temple belonging to the Jain can not 

considered as 'violation of Sect 3 under UOA. As there is no 

distinction between Hindus and the Jain. The practice of 

untouchability is mainly done by the orthodox defenders of the temple 

who consider the Harijans as the low caste people. In the state of 

Kerela Vs Venketeswara Prabhu, the untouchables were prevented 

from entering the Nalambalam a temple belonging to the Gowda 

Saraowat Brahmin community. The High Court held that the 

exclusion of the untouchable from entering into the temple, has not 

violated section 3 of UOA; since those refused entrance did not belong 

to the same 'termination or sections thereof'l6. 

Designation of groups - which is entitled to certain preferences: 

The Constitution provides preferences only to three categories of 

people (a) namely scheduled castes (b) scheduled tribes and (iii) other 

socially and educationally backward class. "The backward classes is 

used into two senses - (i) as a generic term including the first two 

categories and other as well (2) only those backward group, who don't 

belong to any of such categories. The constitution itself does not 

define these group nor does it provide any standard which it can be 

defined. The President is empowered to specify after consulting with 
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Government of state, "those castes, races or tribes or parts of or group 

within castes, races and tribes which shall for the purpose of this 

constitution be deemed to be the scheduled cases in relation to that 

state ... " He similarly considers" tribes and tribal communities or parts 

or groups within which tribes or tribal communities which would be 

the scheduled tribes. It is further provided that the President shall 

appoint a ~pecial office!' "to investigate all mater relating to the 

safeguards for the scheduled castes and schedule tribes' and report to 

parliament on their working. The commissioner of scheduled castes 

and scheduled tribes was established in 1950. In act as a coordinating 

body Article :340 provided for the establishment of a Backward classes 

commission which is to be appointed by the President. 

Lets have looked at the some of the judgments of the Supreme 

Court;- an the Backward Class (i) who are considered as backward 

class? 

The first decision of the Supreme Court on this scope of Article 

15(4) was Balaji Vs State of Madras17. Since 1958 the state of 

Karnataka made a special previsions for the advancement of its 

socially, educationally backward classes of citizens under Article 15(4) 

and whenever any order was passed, its validity was challenged in the 

High Court, which quashed them. The petitions in this case were filed 

under Article 32 to challenge the validity of the order of the Mysore 

Government in 1962. According to the order, backward classes were 

divided into two categories (i) Backward classes and (ii) more 

backward classes. Out of the 50%, 20% of the seats has been reserved 

in the technical and professional Institutions and 22% for the most 

backward classes. The total quantum of reservation was 68%. 32% of 

the seats was available to the merit pool. The Mysore Government 

provided recommendation to an expert committee to investigate the 

problems of backward classes in the state list. Under Article 15(4) the 

state shall make special provisions for the advancement of any 
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soci~ly and educationally backward classes to citizens or for the 

scheduled castes and scheduled tribes - In the State of Madress Vs 

Champakam Darairajan CaseiB the Supreme Court held that a state 

has no power to resume seats for backward communities in state 

maintained educational institutions. The Court held such reservation 

to be violatative of Article 29(2), rejecting the contention, that Directive 

Principle if! Article t!-6, laid down, a priiicipk of Preferences which 

might lawfully be embedded in legislation. The Court noted that 

Article 16(4) made provision for reservation in the field of government 

employment and 'the omission of such an express provision from 

Article 29 cannot, but be regarded as significant. "But in Om Prakesh 

vs State of Punjab19, an earlier case, in which reserved seats for 

Harijans in educational institutions were upheld on the ground that 

Article 46 must be taken as a reception to 29(2) ... and thus state 

could constitutionally promote the educational interests of Scheduled 

castes by adopting a system of reservations. It is to be noted that the 

Constituent Assembly rejected the inclusion m the original 

constitution of a provision similar to Article 15(4). Prof K.T Shah's 

proposal to amend Article 15, to allow the state to makes special 

provisiOns for the "advantage, safeguard or betterment of the 

scheduled castes and scheduled tribe" (VII constituent Assembly 

Debates) 655) was rejected by the Assembly VIII Constituent Assembly 

Debates 664) (Dr. Ambedkar, Chairman of the Drafting Committe~ 

opposed the amendment as providing an opening for segregated 

facilities according to VII CAD 661. It should be noted that such 

amendment is narrower in scope them Article 15(4) which applies to 

Backward Class as well as the Scheduled castes and Scheduled tribes. 

The Constitution did not provide minimum number of post 

which the state can reserve for the government service in educational 

institution. The minimum number of benefits are to be given to the 

weaker section. Article 15(4) and 16(4) do not confer any backward 
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groups any fundamental Rights to such arrangement but rather, are 

an exception to the rights the others would otherwise enjoy to 

complain of such arrangements as violation of Fundamental Rights as 

guaranteed in the Article 15, 16 and 29. The Constitution does not 

provide any maximum limitation or reservation. In Venkatarama Vs 

State of Madras Case the Supreme Court upheld reservation for 

Harizans and backward Hindus fo-....::.r out of fourteen posts. In Kesava 

Iyenger Vs State of Madras20 a reservation of seven out of ten posts 

was upheld. The High Court then, concluded that reservation in 

Article 16(4) signified a 'small fraction' or small portion in Article 16(4) 

which is presumably less than half but that "Backward class is an 

independent class whose claim for appointment can be sustained 

under Article 16(4)" Thus, the state could reserve such a portion for 

each backward community and could on this basis, give all the 

available posts to backward groups. It seems evident that in Kesava 

Iyengar Case, that the state made reservations for component parts of 

the total backward group and is not confined to aggregate reservation. 

Such a breakdown of reservation has been recommended specifically 

on the ground that a single uncompartmented reservation would help 

only the relatively advanced groups, among the backward classes, and 

would be disadvantageous to the more backward on the other hand, 

the state arrangements for 'layers' of backward classes have been 

officially opposed on the ground, that such distinction promote caste 

feeling. But differential or layered preferences are used by some states 

... Nothing in the Constitution would seem to warrant restriction of 

the broad power to make 'any provision for any backward class' into a 

requirement a single uncompartmented reservation. 

The expansive view taken in the Kesava Iyengar case permits 

the total reservation to exceed fifty percent, and allow reservation of 

all posts is not entirely free from all doubts. The chief draftsman of the 

constitution, defending Article 16(4) before the constituent Assembly, 
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indicated that reservation authorized was "a minority of seats" and 

gave the example of an aggregate reservation of seventy percent, the 

post falling outside the power, bestowed by the clause21". Some 

judicial control over the extent of reservation may be necessary to 

preserve their character as an exception and prevent government from 

enacting it into a general principle of operation. The percentage 

limitation has thP obvious advantage of definiteness; it is complicated 

by its connection with the question of whom the state may designate 

as backward. Percentage limitation might be applied to the number of 

seats a state may reserve in educational institutions. State may 

provide scholarships or housing, or other benefits inclusively for 

backward groups? Article 15{4) permits facilities for the exclusive use 

of backward groups Judiciary controls the percentage of reservation, 

which cannot be separated from the review of standards for 

designating the backwards. The word 'any provision" in Article 16(4) 

and 'any special provision' in Article 15(4) gives the state a great lee 

way in prescribing the method of operation for such schemes. Article 

16(4) dealing with Government employment confines the state to the 

method of 'reservation'. State is not confined to the method of 

reservation, while making provisions for scheduled castes and 

scheduled tribes. The state has the power to establish preferences for 

employment which is not confined to post directly under the state. 

While the state acts as employing agency for state aided schools, it 

may make such preferences, a condition of the aid. Article 16(4) has 

been held to allow a state to provide that its Public Service 

Commission may gives preferences to schedule caste teachers in filling 

vacancies in state aided schools run by religions minorities. This 

provision of the ...... Education Bill was particularly objected to on the 

ground that "scheduled caste teachers might know nothing of the 

religion of the minority" by when the schools was to run. Outside the 

Government employment, the state is not directed to do reservation as 
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a method. Thus the state may provide such benefits as educational 

facilities fee concessions or having inclusively for backward groups. 

The scheme of preferences must be administered so as to operate in 

form of the backward class. In Raghuramcuke Vs State of Andhra 

Pradesh22, admission to a State run medical school was denied to 

backward class candidates, although their scores were higher than 

candidates admitted in the 'general competition' on the ground that 

fifteen percent reservation for backward classes had been filled23 . The 

interpretation of the reservation as a ceiling on admission instead of 

advancing the cause of backward classes. Prevented same members of 

these classes from getting seats which they would otherwise have got 

all the seats brought under a common pool', such rules, the court said 

that are confirmed in their operation, the benefits are received by the 

backward classes and their application in cases where it did not 

operate for the advancement of the backward classes violated the 

fundamental rights of the latter. Article 15(4) authorizes the 

abridgement of fundamental rights in order to make special provision 

for backward classes but could not be used to abridge the rights of 

the backward classes. Thus if backward class serve more seats by 

merit than are reserved for them, the reservation can not be used to 

limit them to a prescribed number. On the other hand, members of 

backward classes are not entitled to a compartmental system of 

selection which transforms a reservation into an award of a 

guaranteed number of seats over and above there obtained by merit. 

In Puppala Sudarsan Vs State of Andhra Pradesh24 case, an 

unsuccessful backward class candidate, has claimed that high 

ranking backward class candidate should be given a seat from the 

general pool rather than a reserved seat, enabling the petitioner to 

obtain a reserve seat. But court rejected the decision claiming that 

"the selection should not be made in separate compartments in such a 

way as to allow backward class candidates to compete for both general 
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and reserved seats to the detriment of other. A backward class 

candidate may obtain seats by merit, but cannot require that 

reservation operate as a guarantee of seats over and above there 

acquired by merit. In view of the broad discretion enjoyed by the state 

as to extent and method of reservation, there would seem no 

constitutional objection to the state employing such an over and above 

merit "cheme. 

Constitutional Law - Reservation of Ports for Scheduled Castes: 

(1) "Article 16(4) refers to the Backward Classes. The 

Constitution draws a distinction between the Backward Classes on 

one hand and scheduled castes and scheduled tribes on the other and 

the latter does not comes under the former and so it falls outside the 

purview of Article 16(4). (2) The safeguard provided by article 16(4) 

applies only to reservation of parts at the stage of initial appointment 

and not for the promotion after appointment and so the directives fall 

outside Article 16(4) and such contravene Article 16(1). There has 

been unanimity of Judicial opinion throughout the case in the point 

that cases of promotion to selection posts fall within Articles 16( 1) and 

16(2)25 . The expression "matters relating to employment" in Article 

16(1), the Supreme Court has held, must include 'All matters relating 

to employment, both prior and subsequent to the employment which 

are incidental to the employment and form part of the terms and 

conditions of much employment". The Court has further held that "the 

words' used in respect of any employment" used in Article 16(2) 

'include all matter relating to employment as specified in Article 16(1). 

The Madras High Court has held in the instant case the backward 

classes in Article 16(4) prefer to the members of scheduled castes and 

schedule tribes. The General Manager of Southern Railway vs. K. 

Rangachari case, the directives of the Railway board has been 

challenged by Madras High Court26 . According to the issues circulated 

by the Sourthern Railway Board, 'the criteria for selection in Grade III 

' 
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post, in Railway service, 1s restricted to the Scheduled Castes and 

Schedule Tribesl7. There has been no prescribed quota reserved for 

scheduled castes and scheduled tribes. K. Rangachari, the respondent 

issued a mandamus, under Article 226 against the South Railway 

Board in the Madras High Court. The appellant filed an appeal in the 

Supreme Court against the High court orders. In Balaji's case the 

Supreme Court made it clear that backwardness must be social and 

educational and not either social or educated. The two can be dealt 

separately since they are based on two separate criteria. At different 

levels, they are applied differently. The Court also suggested that the 

interest of the weaker sections of the society has to be adjusted with 

the interest of the Community as a whole, but under a special 

provision, the State can reserve certain seats to the backward classes. 

The reservation should be done to a certain limit. In Ram Krishna 

Singh Vs Mysore27, the Court suggested that the reservation can be 

effective only for the scheduled castes and schedule tribes. 15 percent 

seats to be reserved for Scheduled Castes and a 3 percents seat would 

be reserved for Scheduled Tribes. According to 1962 order of the 

Mysore Government - reservation should be made solely for the 

socially and educationally backward classes. Justice Hedge, said that 

Supreme court in Balaji's case has specifically stated that 'caste m 

relation to Hindus' was a relevant factor to be considered m 

determining the social backwardness of groups or classes of citizens. 

"Caste' not be sole basis, but it might be adopted on the basis of 

occupation. Caste can be relevant basis in determining the classes of 

backward Hindus, but it should be based on occupation. 

In R. Chitralekha Vs State of Mysore case, the Supreme Court 

considered again whether caste was a class of citizens and whether 

caste as a whole could be classified as backward. Justice Subha Rao 

speaks that 'Caste does not always speaks 'Class' as a whole' 

according to Article 15(4). If the makers of the constitution intended to 
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take caste as a units - referring to social and educational backward 

class. Specially they refer to the scheduled caste and scheduled tribe. 

Clause (4) of Article 15 the expression 'Class' which means Caste and 

Class, both the terms have been used unequivocubly. Class means 

'community as a whole. The expression 'Backward Classes or caste 

has been misinterpreted. Since the class or caste refer to scheduled 

caste and scheduled tribe~. "Article 15(4) leads to a reasonable 

inference that the expression class is not synonymous with castes". 

According to the constitutional provisions, 'castes' and 'classes' 

cannot be considered synonymous. 

Justice Mudholkar discussed m Chitralekha cases that the 

castes have no relevance in determining what are socially and 

educationally backward. Communities, as they would go against 

clause ( 1) of the Article 15 or Clause (2) of the Article 29. In both 

Balaji and Chitralekha, case the Court did not clear 'the classification 

of caste. If any subclass is considered to be backward then that sub 

caste may be enlisted in scheduled caste, under 341(2) of the 

Constitution. 

The latest judgement of the Supreme Court of India resist the 

employees recruited under the reservation policy cannot continue to 

claim seniority over their general category colleagues as a matter of 

right.28 The changing outlook of the court no doubt had a deep impact 

on the political parties and so called social and cultural 

organisations. The Chief Justice A.S. Anand, Justice K. 

Venkataswamy, Justice M. Jagannatha Rao, and a bench of five 

judges - have opined that "Reservation has undoubtedly created a dis

respect for the Supreme Court. In an earlier judgement on 13th August 

1999, the Supreme Court ruled out the criteria for admission 

specialised branches of higher education i.e. in engineering, medical 

colleges, Post graduate course should be based on merit and not on 

reservation. This was the judgement given by the bench of five judges. 
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This decision has put an end to the students belonging to SC/ST. 

Communities in getting admission into special courses of medical and 

engineering courses. The Second judgement of the Supreme Court 

also sealed the fate of SC/ST students on getting promotion in the 

"ladder of service hierarchy". This judgement has no doubt created 

injustice to the deprived section of our people. Now a days there has 

been tremendous atta~k on the reservation policy from every corner of 

the country. The first Prime Minister of India Pandit Jawarharlal 

Nehru considers that "the criteria for reservation on the basis of caste 

and community cannot make the development for the human 

resources, rather the most competent and meritorious people, will be 

lagging behind. His idea was followed by his grandson Rajiv Gandhi, 

who advocated for meritorious against the reservation. But Bharatiya 

Janata Party pleads for reservation on the basis of socio-economic 

conditions. The claim for the Social Justice was not only from the poor 

section, the voluntary organisations and the political parties - also 

urged for it. In order to have domain in political supremacy, the 

political parties, having fragmented, took up this issue for the sake of 

"winning the election battle". The social justice in the mid seventies 

and eighties- was an important agenda of the various parties- and 

the judiciary could not ignore it directly or indirectly. The concept of 

social justice aims at removing all inequalities and affording equal 

opportunities to all citizens in social affairs as well as economic 

activities. Dr. Ambedkar, advocated principle of liberty, equality, and 

fraternity for Union of trinity which gives unity and solidarity to social 

life". Justice Krishna Iyer opines that Ambedkar's concept of social 

justice is known to be a protective or compensatory discrimination for 

the betterment of depressed classes. The policy for reservation is 

maintained not only in Government services, in academic institutions, 

reservation in distribution of lands, allotment of houses and other 

resources. Second, provision for scholarship, grants, loans, land 
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allotment, health care and legal aid, third provision for distribution 

schemes to protect the backward classes" SCI ST I OBC and minorities 

from being exploited and victimised.29 The Supreme Court has ruled 

out the reservation in admission into the higher institutions of 

educati~n, also in the matter of promotion in services, the fate of these 

victims of the system seems to be totally sealed. 

Despite Supreme Court's order, the Prime Minister, Atal Behari 

Vajpayee had introduced a Bill for promotion of SC and STs in Central 

Government services. Vajpayee told in Lok Sabha in 21.12.1999 that 

Union Cabinet had cleared a constitution amendment Bill to enable 

the state to do away with merit for promotions for SC and ST 

personnel. Vajpayee's announcement was received with thumping on 

the desks as the members cutting across the party lines voiced their 

approval of a decision that opens up avenues of promotion for the 

socially weaker sections of the society. The Bill for SC/STs should be 

incorporated in the Article 335 of the Constitution to allow the state to 

restore the relaxations of qualifying marks and standards of 

evaluation for reservation in promotion of SCs and STs. Vajpayee also 

told the Lok Sabha members that the government had held 

Consultations with the National Commission for the Scheduled Caste 

and Scheduled Tribes before taking the decision. Another 

announcement of Prime Minister was greeted with applause was the 

government's proposal to bring another Constitutional amendment to 

clear the backlog of jobs through a special recruitment of SC and ST 

personnel. The government was in the process of studying the legal 

and constitutional aspects of the Supreme Court verdict in order to 

bring in the Constitutional Amendments to restore the seniority 

principle that was preventing prior to these judgements. The Prime 

Minister also suggested that the Department of Personnel and 

Training should provide guidelines for the reservations in government 

jobs. 
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E. SPECIAL EDUCATIONAL DEVELOPMENT PROGRAMME FOR 

SCHEDULE CASTES AND SCHEDULED TRIBES UNDERTAKEN BY 

THE GOVERNMENT 

1. Reservation of seats for Scheduled Castes and Scheduled Tribes 

in the House of the People. Seats shall be reserved in the 

House of People for Scheduled Castes and Scheduled Tribes 

except the Scheduled Tribes in the autonomy districts of Assam 

and the Scheduled Tribes in the autonomy district of Assam. 30 

2. The number of seats reserved in any state for the Union 

Territory for the Schedule Castes or the Scheduled Tribes under 

Clause ( 1) shall bear as nearly as may be the same proportion to 

the total number of seats allotted to the state of the union 

territory in the House of People as the population of Scheduled 

Castes in the State or the Union Territory as the case may be in 

respect of the seats so reserved, bears the total population of 

the state (or the Union Territory). 

According to Article 332 of the Constitution Seats for the 

Scheduled Castes and Schedule Tribes would be reserved in the State 

Legislative Assemblies. In addition of this seats, shall be reserved for 

the autonomous districts in the Legislative Assembly of the State of 

Assam. Notwithstanding anything contained in Clause (3) until the 

taking effect under article 170 of the re-adjustment on the basis of 

first census after the year 2026 of the number of seats in the 

Legislative Assemblies of the States of Arunachal Pradesh, Meghalaya, 

Mizoram and Nagaland, the seats which shall be reserved for the 

Scheduled Tribes in the legislative Assembly of any such state shall be 

(a) if all the seats in the Legislative Assembly of such state in existence 

on the date of coming into force of the Constitution (57th Amendment 

Act) 1987, are held by number of the Scheduled Tribes all the seats 

except one. 
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Different Opinions on the Ground of Reservation of Policy: 

Although Article 16 Clause (1) and Clause (2) emphasise that 

there shall be equality of opportunity for all citizens in matters 

relating to employment or appointment to any office under the state 

without any discriminate on the ground of religion, race, caste, sex 

etc. Clause (4) of the article 16, on the other hand provides that 

nothing in Article 16 shall prevent the state from making any 

provision for the reservation of appointments or post in favour of any 

backward class of citizens which in the opinion of the state is not 

adequately represented in the services under the state. 

The apresaid provision has been a subject of debate and 

discussion in the High Courts and the Supreme Court: The Backward 

Classes gets the benefit out of these provisions for reservation. But on 

the other hand, quite a large number of members belonging to the 

General Category feel that they are deprived from the benefits which 

they claim in a fair and open competition. Dr. Ambedkar was quite 

different in his approach. With view of social justice, he emphasis on 

the upliftment and promotion. But then articles give absolute 

authority to the Chief Justice in these matters. The makers of the 

constitution know this was essential to maintain judicial integrity. 

[Telegraph- 13.12.2000] 

Backward Class - The Social order and the Constitutional 

Arrangements in India: 

The main cause of backwardness is the poverty and the 

illiteracy. Poverty arose due to the demographic factor, which cannot 

be eradicated at any cost. Poverty is the manifestation of 

unemployment. Low income, low productivity, high indebtedness, 

nonexistent savings, lack of skill, unemployment all leads to poverty. 

Poverty no doubt is a social structural phenomenon. The idea of 

subsistence, basic needs and relative deprivation, seems to be 
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subjective in nature in the complex society. According to Kakashehib 

Kalekar Report on Backward Classes Commission (1956) the main 

cause of economic backwardness is due to the low productivity and 

unskilled labourer. The caste hierarchy in the Hindu Society, lack of 

educational community, low representation in the government 

services all lead to the backwardness in the Indian Society. Various 

Policy Strategies have been t~~en by the government for the welfare of 

the weaker sections. The First Five Year Plan have however, pursued, 

some provisions, for the upliftment of the weaker sections. Extensive 

strategy measures for the education of the backward classes were 

adopted. The Central Government has allotted sum of Rupees four 

crores for the expenditure during the First Five Year Plan period. In 

the Second Five Year Plan period, both the state and the central govt. 

Took responsibilities for the socio-economic upliftment of the 

Harizans. Nearly 600 schools for the scheduled castes students was 

set up by the Central Government. According to the third Five Year 

Plan the voluntary organisations focussed on the economic upliftment 

of the backward classes. 

Besides these, various schemes had been undertaken for the 

welfare of the backward classes. A great emphasis is been given to the 

services in schools, hospital, housing, cooperatives, industrial centre 

for the welfare of scheduled caste. The Fifth Five Year Plan envisages a 

new policy for the welfare of backward classes. It has been proposed 

that the main thrust for the development of these classes will come for 

the general sector, while the activities of Backward Classes Welfare 

Sector will be supplemented in nature. 

Special Educational Development Programme for Scheduled 

Castes Girls belonging to Low Literacy Levels -

To provide a package of educational inputs through residential 

schools for Scheduled Castes girls in areas of very low literacy and 
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where traditions and environment are not conducive to learning 

among the SC girls. This scheme is implemented by the Zilla Parishad 

of the Concerned Districts. 

The Ministry of Social Justice had undertaken various schemes 

for the upliftment of the backward classes. Voluntary organisations 

are set up, for the vocational training, education, providing facilities in 

medical treatment, legal aid services human rights issues and 

environment related activities. Nearly 26 crores rupees were given to 

these voluntary organisations for taking up such activities. 

Schemes being operated by the Ministry: 

• SCA to SCP to Scheduled Castes. 

• Post Matric Scholarship for the SC/ST students. 

• Pre-matric Scholarships for the children of those engaged m 

nuclear occupations. 

• National overseas scholarship and passage grants for higher 

studies abroad. 

• Special educational development programme for Scheduled 

Castes girls belonging to low literacy levels. 

• Construction of hostel buildings for SC boys and girls. 

• Book banks for SC/ST students. 

• Upgradation of merit of SC/ST students. 

• National Scheduled Castes & Scheduled Tribes Finance & 

Development Corporation (NSFDC). 

• National Safai Karmacharies Finance and Development 

Corporation (NSKFDC). 

• Assistance to Scheduled Castes Developments (SCDCS). 
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• National scheme of Liberation and rehabilitation of scavengers 

and their dependents. 

• PCR and Atrocities Act. 

• Supporting project of all India nature of SCs. 

SCA to SCP to Scheduled Caste: 

Special Central Assistance 1s an additive to States Special 

Component Plan intended for development especially the economic 

development of Scheduled Castes. During the year 1999-2000 an 

amount of Rs.437 crores was released to 21 states and 3 UTs for 

benefitting 9.65 lakhs families.31 

Post Matric Scholarship for SCI ST students: 

To provide financial assistance to pursue recognised post 

matriculation courses in recognised institutions. Full non refundable 

compulsory fees charged by the institution prescribed allowances 

towards maintenance for hostellers and the day schools essential 

books for students pursuing correspondence course. Study four 

charges, thesis typing/printing charges and additional allowances for 

SC and ST students with disabilities. Parents j guardians income 

should not exceed Rs.60,965 per annum all children of same parents 

I guardians are eligible. An amount of Rs.l61 crores was released to 

the states I UTS during the year 1999 - 2000 for a anticipated 

coverage of 23 lakh students. 

Pre-matric Scholarships for the children of those engaged in 

nuclear occupations: 

To provide financial assistance to enable the children of 

scavengers, sweepers, who have traditional links with scavengmg, 

flayers and tanners irrespective of castes I religion to pursue 

prematric education. An amount of Rs. 7.88 crores was released to the 
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states I UTs during the year 1999-2000 for an anticipated coverage of 

4.38 lakhs students. 

National Overseas Scholarship and Passage Grants for Higher 

Studies Abroad: 

Scholarships are provided under the scheme to meritorious 

SCsiSTs de-notified, nomadic and semi-nomadic tribes, SC convert to 

other religions, children of Agricultural Labourers I Traditional 

Artisans for post graduates, Ph. D and Post Doctoral Studies in 

specific fields of science, technology and engineering. Selected 

candidates are allowed three years after the year of selection to obtain 

admission in foreign institutions. The scholarships are provided to the 

students by the Indian missions during their stay abroad and cover 

the payment of Tution fees, maintenance and contingency allowance 

and travel expenses. The upper income limit for eligibility in 

Rs.l2,000 I- per month. Passage grant is provided to students who are 

in receipt of a merit scholarship from a foreign government or 

institution m case such scholarship does not include the cost of 

passage. 

National Scheduled Castes & Scheduled Tribes Finance & 

Development Corporation (NSFDC): 

The NSFDC provides funds at low interest rates to the target 

groups through the state scheduled castes Development Corporations 

(SCDCs) and other channelizing agencies for implementing various 

economically feasible and financially viable self employment schemes 

I projects in sectors such as Agriculture, Horticulture, Animal 

Husbandry and Dairy Development, Minor Irrigation, Small 

Industries. An amount of Rs.30 crores was released to NSFDC during 

1999-2000.32 
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Assistance to Scheduled Caste Development Corporations 

(SCDCs): 

The SCDCs identify eligible beneficiaries from c;tmongst below 

the poverty line SC families and motivate them to undertake income 

generating economic development schemes and to improve their 

vocational skills. Sponsoring schemes to banks and other financial 

institutions for credit support. An amount of Rs.20 crores was 

released to the states SCDCs during the year 1999-2000. 

National Scheme of Liberation and Rehablliation of Scavengers 

and their Dependents : 

The scheme is implemented m the objective for time bound 

identification of Scavengers and their aptitude for alternative trades 

through a survey, training in identified trades with TRYSEM norms, 

rehabilitation in various trades and occupations through a prescribed 

financial package. The full cost of the training is borne by govt. Of 

India, and rehabilitation is attempted through projects costing upto 

Rs.50,000 I-. An amount of Rs. 70 crores was released to the states I 
UTs during the year 1999-2000. 

Supporting Project of All India Nature of SCs (Research & 

Training): 

Under the scheme, financial assistance is provided to reputed 

social science research agencies and Universities which have 

necessary expertise and are willing to undertake the purposeful 

studies and hold seminars and workshops preferably on the socio

economic programmes undertaken by Government bodies. During 

1999 - 2000 an amount of Rs.27 lakhs was disbursed for undertaking 

18 studies. 33 

The welfare measures are been undertaken by the government 

at the centre and in the state level. The social democratic welfare 
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measures are been taken by the state to remove the disparity between 

the rich and the poor and emphasis on the freedom and equality of 

the socially and educationally backward classes. For the protective 

Discrimination towards the weaker sections, government is committed 

to fulfil the promise of Directive Principles of the Principle of State 

Policy of Article 46 which specially laid down that "State shall protect 

with special care, the cduce<.tion and e(;onomic interest of the weaker 

sections of the people and in particular of the Scheduled Castes / 

Scheduled Tribes and shall protect them from social injustice and all 

form of exploitation". 

The basic purpose of the welfare measures is to maintain the 

social order and to achieve equality with social justice. 

E. NATIONAL COMMISSION FOR SCHEDULE CASTES AND 

SCHEDULED TRIBES 

65th Constitutional Amendment Act of 1990 has amended 

Article 338 of the Constitution. The Amended Article 338 provides the 

establishment of national commission for SCs and STs in place of a 

special officer. The commission shall consist of a Chairman, Vice 

Chairman, and members of the Commission shall be appointed by the 

President. 

Duties of Commission : 

It shall be the duty of the commission, (a) to investigate and 

monitor all matters relating to the safeguards for SCs and STs under 

the constitution and evaluate the working of such safeguards. (b) to 

participate and advice on planning process of socio-economic 

development of SCs and STs and to evaluate the progress of their 

development under the Union and any state (c) to present the 

president reports upon the working of those safeguards annually and 
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at such other times as the commission deems fit. (d) to inquire into 

the specific complaints with respect to the deprivation of rights and 

safeguards of SCs and STs. (e) to make recommendation as to 

measures that should be taken by the centre and states for the 

effective implementation of those safeguards and other measures for 

the protection, welfare and socio economic development of SCs and 

STs. (f) to disr.h~reP such other functions fer protection, welfare and 

development and advancement of SCs and STs as the president may, 

subject to the provision of any law made by the parliament, by rule 

specify. 

The National Commission of Scheduled Castes and Tribes has 

recommended urgent steps to improve the condition of the SCs and 

STs. The steps include adequate allocation of funds increasing 

vigilance, on crimes against these sections speeding up and reforms 

and a separate agency on the model of the CAT· to deal with SC / ST 

service matters. In its report for 1994-1996 which was presented on 

4.2.1998, the commission felt that these issues needed specific 

attention of the central and state governments.34 The report expresses 

various problems afflicting the SCs and STs such as untouchability 

diversion of funds allocated for SCs and STs to other sections and low 

representation of the STs in services, far below the prescribed limit. 

(According to this Report) strict vigil is been kept on the vanous 

sections since funds have not been utilised properly. Tribals 

continued to be mixed in poverty and illiteracy and the areas allotted 

for the schools, dispensaries, banks, roads, electricity were not been 

utilised properly. According to the report, SCs and STs engaged in 

lower category jobs are sweepers, peons and clerk and the government 

took no initiative for those sections, in allocating in the upper rank. 

The Report also expressed the concern that despite the abolition of a 

untouchability, it is still practised in many forms in the country. The 

backward classes are not allowed to draw water from common wells 
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from the same areas separate crockery and cutlery used for serving 

food to backward class in hotels and restaurants. The caste clashes is 

a deep root prejudices which devoted in the hearts of vested interests 

of lower class like Dalits - who are debarred from the privileges which 

the upper class enjoyed. 
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CHAPTER-VI 

JUDICIAL RESPONSE TO SOCIAL DEMANDS - MUTUAL RELATIONSHIP 

BETWEEN THE PARLIAMENT AND JUDICIARY IN INDIA 

A. JUDICIAL ACTMSM AND SOCIAL JUSTICE 

The court has played on effective role m bringing about the 

social justice through its interpretation of the policy of reservation in 

areas of education and employment in the Government services. The 

court seeks to balance the social welfare on one hand and the right of 

the individual on the other. A series of cases have been filed in the 

court, and a number of heated controversies - took place with regard 

to the "Provisions of the constitution which comes under the 

protective discrimination. Some of the judgements of the Supreme 

Court has been countered by the Government - with regard to the 

policy of reservation or seats in the professional college. In 

Champakan Dorairanjan case1, the Supreme Court, overruled the 

reservation policy - since it violates the "Article 14 ... the right to 

equality" - The Madras Government has however argued that Article 

46 - has overrule Article 29(2) of the constitution - which emphasized 

that "State shall makes provision for the welfare of the scheduled 

castes. The Supreme Court rejected the argument of the Government 

and held that Directive principles cannot override the fundamental 

rights. This led to the First Amendment of the constitution in 1951. 

Clause (4) has been included to Article 15 of the constitution. It states 

that clause (2) of Article 29, shall not present any state from making 

any special provision for the advancement of any socially and 

educationally backward classes - as the Scheduled Castes and. 

Scheduled Tribes. From M.R.Balaji case till the Indra Sahwney Case 

the Supreme Court ruled that Clause 16(4) was an exception that they 

shall have equality of opportunity in competing for employment in 
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government services2 . The reservation for employment in government 

services should not exceed 50 percent limit. But there was exception 

in Tamil Nadu, where 69% of the jobs have been reserved on the caste 

basis. The Tamil Nadu Government challenged the High Court order

and approached to the Central Government to include the Tamil Nadu 

Backwards Classes - Scheduled Castes, Scheduled Tribes Bill in the 

Ninth schedule of the Indb ... "l Ccnstitction, to protect the legislation. 

Though the 76th Constitutional Amendment Act and the 9th schedule 

has been included in where the court has no power to over rule. 

In Indra Sawhney case Vs the Union of India3 the Supreme 

Court has resisted the reservation in the government employment 

specially in case of protection. The promotion should be kept outside 

the scope of reservation. So Clause (4) has to be added to Article 16, 

by the 77th Amendment Act of 1995. Clause (4) A state that" "Nothing 

in the Article shall prevent the state from making any provision for 

reservation in matters of promotion to any class or classes posts in 

the service under the statement in favour of SCs/STs which in the 

opinion of State are not adequately reported in the services under the 

state". 

In Indra Sawhney Case the Court reaffirmed that total quantum 

of reservations including the ones carried forward from the preceding 

years should not exceed 50 percent. According to the 81 st Amendment 

Act, 2000. "Reservation made under clause (4) of the Article 16 shall 

be considered as a separate class of vacancies to be filled. up in any 

succeeding year or years and this class of vacancies shall not be 

considered together with the vacancies of the year in which were being 

filled up for the purpose of determining the ceiling of 50 percent. Some 

relaxations being done for the candidates, who can challenge 

repeatedly in the courts. InS. Vinod Kumar Vs Union of India (1996) 6 

sec 580 1
, the court held that in view of Article 335, some standard 

cannot be relaxed, in the case of promotion in the Government 
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services. This was reaffirmed in the Indra Sawhney Case. But some 

relaxation in the qualifying marks and standards of evaluation in the 

job reservations and promotions has been made for SC/STs in the 

82nd Amendment Act 2000. The promotions in the Government 

Departments is been determined. by the Roster Systems, "By this 

system, specified vacancies at each level came to set apart for persons 

- who belong to sHch castes. The Clause (4A) which is included m 

Article 16 - was further amended - especially in the matters of 

promotion and consequential seniority to any class"4 . 

According to the orders of the Supreme Court no reservation 

should be in private unaided institution and there has been a 

controversial issue on 93rd Amendment Act. Clause(5) has been added 

to Article 15 --"Nothing in this Article 15 or in subclause (g) of clause 

( 1) of the Article 19 shall prevent the state from making any special 

provision, by law, for the advancement of any socially or educationally 

backward classes of citizens or for the Scheduled Castes as for the 

Scheduled Tribes in so far as such special provisions relate to their 

admission to their educational institutions, whether aided or unaided 

by the state, other than the minority educated institutions refer to 

clause ( 1) of the Article 30". The Amendment so far been made 

overruled the decision of the Supreme Court. In the case of private 

institution and unaided colleges there shall be no reservations, but 

the Supreme Court made no differences between the minority and 

non-minority institutions. The Government, so far, gave emphasis are 

the Mandol Commission Report, which granted 22.5 percent seats for 

the other Backward classes. Article 14, 13(2), Article 31, Article 368, 

Article 21 and Article 39(A) has empowered the Court in interpreting 

the constitutional provision. The Court has expanded its power in 

judicial innovation and interpretation of constitutional provision. 

Through the policy of reservation, the court tried to balance the 

backward classes and other sections in the society. Jawaharlal Nehru, 
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while deliberating speech in the Constituent Assembly - said that "the 

spirit and the philosophy of the constitution would be disturbed if 

judiciary is accumulated with more and more power". As the same 

time the important once of the Independence judiciary is recognized. 

The judges had to work under certain limits ..... since the constitution 

is creature of the Parliament, Supreme Court can never deliver its 

judgement over the sovereign ·will of the parliament. The executive 

through its constitutional amendments resist the powers of the 

judiciary. 

Protection of "Woman"- against the Violation of Human Rights. 

In Indian families domestic violence has been age old evil, which has 

been still persisting. The dowry problem, the crime against women has 

been recognized as a social problem. The women is been tortured, 

harassed, in the public places. The Sexual assault has been a day to 

day affairs within the society. The Indian Supreme Court actively 

removed the gender differences and render justice to the women. In 

Visakha Vs State of Rajasthanl, Case, the constitution provides Article 

15 - which prohibits discrimination on the ground of Article 15(3) 

empowers the state to make special provisions for women and 

children. Article 16 speaks of equal opportunity. Article 15A (e) in Part 

IVA provides that it is the duty of every citizen to renounce practices 

which is against the dignity of the women. I 

In the case of Madhu Kishnan Vs State of Bihar2 the Supreme 

Court considered the provisions of conventions on the Elimination of 

all forms of Discrimination against women in 1979 (CEDA W) and held 

that the scheme is a part of both fundamental rights and directive 

principles. The concept of gender equality is also been focused in 

"Nilabati Behera Vs State of Orissa3. Protection of Human Rights 

prevent gender based discrimination. Though the Dowry prohibition 

Act been passed in 1986, to curb the dowry death, but violence 

against the women, is still increasing. 
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According to the recent decision of the Union Government, the 

Scheduled Castes and Scheduled Tribes (Dalits) student are been 

restrained from taking admission in professional course. In order to 

join the Ggovernment, private Professional Course. The necessity for 

the scholarship eligibility marks is raised to 60%. 

Today Dalits comprises of 16.2% of the total population. 

According to the hierarchal of the caste system, they belong to the 

lower caste both by birth and occupation. They are socially, 

economically backward, and had to depend on the upper castes, for 

the low earnings 60% of the Dalits are the landless agricultural 

workers and nearly 50% of the people live below the poverty line. 

Education among the Dalits was negligible. In the recent years a good 

number of Dalits student score high marks and could get selected in 

the professional college, in the open quota. Due to their weak financial 

situation they are unable to join such colleges. The most backward 

class, often fear that their deteriorating situation is only due to the 

caste prejudices. They are denied of "the right of education", they are 

politically and economically weak and powerless. Their raised a "hue 

and cry", for their protection of Fundamental Rights. The class-which 

requires a immediate progress. 

III. The Gujjar Agitation in the State of Rajasthan: 

It was a claim of the "All Gujjar organisations the Gujjar 

Arakshan Sangarsh Samiti, all India Gujjar Mahasabha and Akhil 

Bhartiya Gujjar Sangaharsh Samity, to give them status of Schedule 

Tribes. They insisted the State Government to give special 

recommendation enlisting Gujjar as Schedule Tribe category. On 26th 

May, 2008, the Vasandhara Raje Government requested the Prime 

Minister, Manmohan Singh to make some constitutional amendments 

with regard to the provision separate representation for certain 

communities like Gujjars, Gadias, Lohars and Banyauas. These 
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communities classified as Backward classes in the state. The centre 

pointed out that these nomadic tribes, or the ethnic groups - having 

the homogenous character, may come under schedule castes of 

Schedule Tribes, if the situation so demand at the cost of public 

interests. But this has been resented by the Secretary of Akhil 

Bharatiya Gujjar Mahasabha. A five member committee headed by the 

state Home Mini~tt:>r G. C. Kataria was set up 2005 to examine the 

conditions of Gujjars in the districts. But G. C. Kataria Committee 

Report has submitted the economic conditions of Gujjar community. It 

did not satisfy the Gujjars Mahasabha Committee. Another committee 

was set up under the Chairman of Justice Jash Raj to investigate the 

primitive conditions of Gujjars. According to the Chopra Committees 

Report, the landholding to the Gujjars were smaller than the State 

average. 16 districts of Rajasthan are occupied by the Gujjar, whose, 

only occupation was the livestock rearing. The survey report of the 

Chopra Committee says nearly 29,747 Gujjar's family has spreaded 

over 20 districts9. They live in the remote areas where the electricity 

has not been connected in the homes. Nearly, 77% of Gujjars lived in 

the livestock rearing and farming. On the basis of the Chanda 

Committee Report 1967, the Gujjars claims for "States of Schedule 

Tribes"- The criteria for such claims is due to "geographical location, 

primitive culture and traits of poverty and backwardness. In 1986, the 

Gujjar Mahasabha has filed a writ petition in the Supreme Court 

demanding 87 Schedule Tribe States for the community. Justice R. N. 

Verma stated that Gujjar Community could be a treated as Schedule 

Tribes, but it is totally under the discriminatory judgement of the 

President. The Gujjars agitated for the positive demand of their rights 

from the state govt. but the Congress Party who had been ruling, 

turned to a deaf ear to such agitation. 

P.S.Krishnan, Secretary of government of India discussed about 

a rational solution for catagorising and subcategorizing the backward 
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classes in each state. There have been a number of agitations in 

several states like Kerala, Andhra Pradesh, Karnataka, Orissa, Bihar 

and Madhya Pradesh. These agitations were mainly done by the 

communities, who expressed their feelings in a form of protest. The 

Gujjar agitation in Rajasthan is one of such communities who raised a 

voice of equality within the Backward Classes. Various Committees in 

various districts and therefore failed to identify the backward classes. 

For instance "Nagan Gowda Committee 1960, Karnataka, could not 

identify the" backward classes who are been adversely affected. There 

are other communities who are most backward than others. In the 

post independence era, the committee in Karnataka was first 

recommended to categories the Backward and Most backward 

classes". The Banniers of Tamil Nadu- agitated for the due share of 

reservation Backward Class category. The categorization and the sub 

categorization of the Backward Classes indeed a difficult task for the 

state governments of Andhra Pradesh and Tamil Nadu. After the 

Mandai Commission in Report, was published, another comm1ss1on 

was recommended under the chairman of L. R. Naile who 

substantially divided the backward classes into two backward class 

and the depressed classes2 . In Balaji Vs State of Madras, 1963 the 

Supreme Court had prohibited such classification of backward 

classes. But in Indra Sawhney Case ( 1992) and the Supreme Court 

gave a slight different judgement, where sub-categorisation of 

Backward class was not "Unconstitution" if it was on the basis degree 

of backwardness. P. S. Krishnan, who was appointed as a member of 

expert committee gave the detailed list of "Socially and educationally 

backward class". Most of the categorization is been done on the basis 

of Mandai Commission Report. What P. S. Krishnan wants that if the 

categorization is done rationally. Than there would not be any silent 

gnevances. 
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The sub-categorisation is done effectively m state of Uttar 

Pradesh and Rajasthan when Rajnath was the Chief Minister of 

Rajasthan. Mayawati's government, effectively categorised the 

Backward and the most backward classes. If the categorization is 

exercised on the socio-economic basis - the backward classes would 

have its due share of reservation in the state of Rajasthan. The 

government can entitle 2% of reservation for the other Backward 

Classes. In the similar way the Maharashtra Government divided 

"denotified categories and the nomadic tribes, special backward 

category and other backward classes - which comes under the 

"Socially and Educationally Backward Classes". The central 

Government and State Government must cooperate together for the 

"categorization of Backward Communities" in state list as well as the 

central lists. 

Right to Education in the form of Social Justice: 

There has been a strong debate between the petitioners on one 

hand the respondents on the other regarding "the equity in 

education". The validity of the 93rd Amendment Act inserting Article 

15(5) which does not violate the violate the basic structure so far as it 

related to aided educational institutions. The petitioners have 

challenged the validity of Central Educational Institutions 

(Reservation :in Admission) Act 2006, which provides for the students 

belonging to SC, ST and OBC categories. The Supreme Court has 

delivered a separate judgements in Indra Sawhney Vs Union of India 

(Mandai I Case) and Ashoka Kumar Thakur Vs Union of India (Mandai 

Case II)l. In Indra Sawhney Case, a bench of Nine Judges uphold 27% 

reservation for the other Backward Classes in the Central Services. 

This has inevitably castes its shadow over the opinions rendered by 

the judgement of the later case. Article 15(5) of the constitution has 

been insisted in 93rd Constitutional Amendment Act, 2006, according 

to which the state has the provision of making laws for the 
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advancement of socially, and educationally backward classes of 

citizens, especially the scheduled castes and scheduled tribes, m 

connection with the admission to the private educational or aided, 

unaided institutions runned by the Government. 

Chief Justice K. G. Balkrishnan delivered a judgement, in 

favour of the inserting Act (15)5 in the 93rd Constitution Amendment 

Act. Moreover the quota of 279. Reservation for the OBC's is not illegal 

since the time limit is not prescribed for reservation. 

The Arguments put forward before the Five Bench of Five judges 

began in 7th August 2007 ended 1st November 2007. The petitioners 

Ashoka Kr. Thakur, P.V. Indirsan, K.K. Venugopal were against the 

reservation of OBC. The Respondants like G.E. Vahanvati, Solicitor 

General of Union of India, Gopal Subramaniam the additional solicitor 

general, Rakesh Devedi faced a huge challenge. An interim order was 

partly stayed under section 6 of 2006 Act on 29th March. The order 

was granted only when the petitioners claim. General of India, Gopal 

Subramanian, the additional solicitor General, Rakesh Dwivedi faced 

a huge challenge. In interim order war partly, stayed under section 6 

of 2006 Act on 29th March. The order was granted only when the 

petitioners, claim. The Act passed has violated the fundamental Rights 

- "The Right to Equality". Even though the respondents gave credible 

reason to counter the grievances of the petitions. The petitioners, were 

defended by the Chief Justice on the ground that the classes had 

political background which had provided reservation policy for the 

OBCs. The validity of constitutional amendment and plenary 

legislation is subjected to the constitutional law. Rajiv Dhawan argued 

that the reservation policy created a discrimination between the 

general categories and the beneficiary groups. The doctrine of the 

Equality is been adversely affected. K. Parsasarm argued that the 

education and economic well being of an individual gave him a special 

status in the society. A feeling of interiority will disappear from a large 
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number of OBCs, SCs, STs who get education and serves the 

government offices, Parliament, legislative assemblies and various 

professions. The National Commission for Backward Classes included 

297 categories of Backward classes out of which 288 categories 

includes the main castes and 243, includes the sub-castes. The 

National Commission for Backward Classes included Chausas of 

Orissa as the backward classes. But they were not included in Mandai 

Commission Report. The chaksas are the cultivators belonging to the 

middle and lower peasantry. NCBC has noted that a negligible portion 

of Chausa Community are found in class-1 governmental jobs and 

other profession. The Jats of Rajasthan, Lingayats Castes and sub

Castes are been included in the list of Backward Class. The seats 

reserved for the OBC, left vacated - till critical recruitment of the 

creamy layer is being fulfilled. The Chief Justice, thus allowed the 

government to relax the criteria for the Central Jobs, if necessary, so 

that sufficient number of OBC candidates can fill seats reserved for 

them1°. 

P. S. Krishnan, the former secretary of the Government of India, 

and the former member secretary of National Commission for the 

Backward Classes made a landmark litigation before the Supreme 

Court with regard to the policy of reserving 27% seats for OBCs in 

Central Educational Institutions. He drafted the office of 

Memorandum fixing 27 percent reservation for OBCs m Central 

Services in 1990 which was upheld by the Supreme Court in 1992 in 

the Indira Sawhney I (Mandai Case). The recommendation so far been 

made- was acknowledged by the governed. In Ashoka Kumar Thakur 

and others Vs Union of India Case (Mandai II case), Krishnan effort in 

this Case, was remarkable, since his presence has strengthened the 

government's case. For the first time, the scheme of equality included 

not only in the education but also in society. In the important 

institutions like liM and IITs. The backward classes got privileges of 
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getting admission through quota. Reservation includes, "land 

reforming policy, distribution of land. . . . quality of education at 

different level, the right from the primary to higher level education. 

The review of the socially, educationally and the backward classes list 

was be done after every two years. The identification of backward 

classes, is mainly due by National Commission for the Backward 

Classes. This identification was also done by the Mandai Commission. 

The Commissions of all states expressed their views, regarding the 

inclusion and exclusion of castes from the Backward Class List. A 

community is said to be backward, due the "long drawn operations of 

the social process". In the words of P. S. Krishnan - ''No indigent 

Commitment, nomadic or semi nomadic, can be graded but the 

barbers, washerman, cobblers have never ceased to be backward. The 

various committees and commissions are recommended by the state 

to revise the list of communities included in the Backward class. 

The Justice Raveendran in his judgement, said if the members 

belonging to OBCs, selected on the basis of their merit, should be 

counted against the 27% quota reserved for OBCs under the 

enactment enabled by Article 15(5)11. Those who got admission 

through merit shall not be included in the reservation category. It has 

been pointed act that the criteria for identifying the socially advanced 

person among the Backward Classes comes in the way of securing 

adequate representation to the classes in services. Since admission to 

an educational institution liM, IITs has become costly it has because 

quite difficult for OBC candidates to get admission, even though they 

get through merit basis. In such cases the seats of such institution 

remain vaccant. The reservation policy may not solve all the problems 

of a society but it ensures the social justice to the disadvantaged 

groups, to a certain extent. 

Judicial activism is a part of the Judicial process where judge 

not only interpret the laws but also make the laws which may not be 
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found in the statistics. The judicial Activism, can be of two fold policy 

(i) Judicial Policy (ii) Legal services to the society in term of Social 

action litigation (SAL) or public interest litigation (PIL). 

B. CASE STUDY: 

a) Scheduled Castes I Scheduled Tribes: 

The Raya Sabha has directed Union Home Minister, Mufti 

Mohammed Sayeed to collect all the facts regarding an attempt to 

force scheduled caste women to dance in the nude in a village in 

Seopuri district of Madhya Pradesh. Deputy Chairman (Mrs. Najma 

Heptullah) after hearing members from all sections of the house said 

that it was serious matter and the guilty must be punished, she asked 

the Home Minister to furnish relevant information about the incident. 

Congress (I) members, particularly Miss Sajeeda Khatun, and Mrs. 

Satya Bahin clashed with Mr. A. B. Vajpyee (BJP) when they alleged 

that village Sarpanch who was responsible for the outrage, belonging 

to the BJP. Mr. Vajpayee stoutly denied this and in turn alleged that 

Sarpanch has a Congress Support. The issue was raised by Mrs. 

Jayanthi Natarajan Cong ( 1) who said when the women refused to 

dance at the beat of drums by men, they were beaten up by the local 

people for defying what they called an age old tradition 12. 

b) Political Power for Dalit Uplift: 

So long as the dalits and minorities do not unite to fight against 

the oppressive forces in our society and gain the political power. There 

will be no liberation for them economically and socially. Which the 

speaker felt speakers at the seminar on dalits and minority unity held 

in Bangalore recently (in the Southern Zone Seminar). The Joint 

Action Committee was organised to look after the needs of Dalits, 

backward classes and minorities. Mr Bojja Thakaran of Dalit 

Mahasabha said that unless the centre takes the initiative of 

implementing the Report of Mandai Commission. The unity among the 
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Dalits, Schedule Castes and Scheduled Tribes and Minorities cannot 

be forced, to seek political poweri3. 

The welfare minister Ram Villas Paswan, in 1990, in one of the 

Tribal Conference said that relevant laws should be provided in 

according to which tribal can protect their rights and land from the 

interference of non tribals and those who are willing to purchase their 

lands. This has placed in the Ninth Schedule. The relevant laws in the 

ninth schedule has no doubt protected all the tribals against the 

establishment of heavy industries "projects" on the tribal lands. 

Though their purpose was to develop the tribal areas but it did not 

help them at any cost. The acquisition of the land was specially for 

public purpose. Land transfers between adivasis and non adivasis 

should not be allowed, under any circumstances. Another proposal 

was put forward by the Government that the tribals would be free of 

debt both from banks and private lenders, seventy two percent of 

tribal indebtness, arose through non formal }endings. Any laws 

relating to forest, should be made consultation with the Tribals. The 

Minister has also observed that the main reason for the land 

alienation of tribals was that no settlement had been done of tribal 

land. No land pattern existed due to which disputes could not be 

settled. Even the surplus land given to the tribals under the 20 point 

programme had not been surveyed so far. The then Prime Minister V. 

P. Singh observed that the laws framed for the benefit of the 

scheduled tribes and the depressed classes failed to produce the 

desired results as expected by the Government. The planning 

according to the Land Perform Policy of Ninth Schedule, did not come 

under the purview of the Judiciary14 . The Prime Minister V. P. Singh 

in the National Conference held in New Delhi, has raised the problems 

of Scheduled tribes in the capital. He urged that not only the 

Government but also the society must play an important role in 

solving the problems of the depressed classes. Along with the 
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decentralisation of administration and the involvement of the 

Schedule Tribes m forming the programme, policies and projects 

would help them in the path of program to some extent. The 

Integreted policies, for the improvement of environment, ecology, 

forest and marketing facilities would help the Tribes to sale their 

products at different costs. While discussing about the land reforms. 

The Prime Minister said though the land reform conferred the rights of 

land to the landless, tribals, it proved to be ineffective, due the judicial 

negligence towards the tribals. So, once more was called for a careful 

scrutiny of each provisions as laid in the ninth schedule 15 . 

c) The Rights of Tribals: 

The Adivasi Organization was looking forward for the judgement 

of the Supreme Court on seeking the protection of all forests in the 

country. They highlighted the fact that environmental legislations has 

largely ignored the independence between the Adivasis and the forest. 

T. N. Godavarma had logded the "Case" against the government 

since millions of adivasi dwelling in the forest, demanded the 

"protection of forest should not under the control of Authorities of the 

Forest Department. The petitioner had explained that illegal practice 

with encroachment in the forest and corruption are practised by forest 

bureaucracies. In 1996, an interim order was passed in Gadavarman 

case and subsequent directions to specific states, the Supreme Court 

substantively enlarged the powers of the forest authorities. This has 

encouraged the forest officials to uproot the poorer people from their 

land and the officials had rampage the forest, without providing any 

benefits to the tribals. 

The Adivasi organization, had raised a protest against the mass 

evictions of the tribals and forest dwellers. In Delhi, several the crucial 

questions were raised about the control of resources and substantial 

development. James C. Scott, in his book "Seeing like a state - How 
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Certain Schemes for Improving the Human Condition Have failed" -

examined the origin and impulses of forest arrangement which was 

done by the European, a couple of centuries ago. In Colonial times, 

forest were viewed purely through an exploitative commercial purose 

which turn nature into natural resources, the trees for timber. 

Adivasis were perceived as a threat to this arrangement and the 

British Raj systematically acquired Adivasi landholding and 

reallocated them from the forest. By 1865, the state has restricted 

access to the forest in order to continue its unimpeded harvest, of 

teak, its single largest cash crop. But after independence, the 

Government of India has continued to exploit the national resources 

and compelled the marginalized Adivasis to leave their land. The 

Forest Conservation Act (FCA) of 1980 emphasis that 22% of the 

country's land for forest conservation, including areas recorded as 

forest in any Government Record 16. Due to the illegal practices o the 

bureaucrats, the revenue of the lands that had been supporting the 

livelihood of the tribal had been arbitrarily been scaled off. The 

unclear demanation of the forest and revenue lands was further 

complicated by the Supreme Court's definition of the forest in the 

discrepancy sense as "an extensive area covered by the trees and 

bushes with no agriculture. This means that areas were totally 

handed over to the forest department. Thus these lands were totally 

disrupted. The Community Management of village forest was totally 

ignored. In May 2002, an interim order of the court requested the 

government to report on the status of encroachment in forest lands. 

However the Ministry of Environment and Forest (MoEF) issued a 

circular to all states ordering them to evict all "the encroachers" 

immediately. 

There are thousands of cases, where the tribal people and the 

forest dwellers claim their genuine land. The Supreme Court, 

considered them as encroachers and evicted them from their own land 
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areas. Since the revenue departments often did not records land 

settlements or the conversion of forest villages, into revenue villages, 

the inhabitants are being evicted by the forest department. The utter 

negligence of the State, had led the victims to suffer. The Adivasi 

Rights has not recognized the bureaucratic inaccuracy, apatty and 

corruption in the implementation of National Forest Policy of 1988. 

Indeed tne ConservatiOn logic seems rather obscure considering 

that almost half of all Adivasis are landless. Even if they do cultivate 

land, this tends to be subsistence cultivation focused on food crops. 

Adivasi families supplement this food supply with wage labour and 

food gathered from the forest. On the other hand, despite the 

professed intention of evicting all encroaches the activities of timber 

merchants, land sharks, and commercial planters who have been 

responsible for ravaging tens thousands of hectares of forests land 

across the country, which have gone on unhindered. 

In fact both the FCA and the Supreme Court's interim orders 

have been used by the MoEF and the state forest departments to state 

their claims to lands under revenue departments. The attempt to 

'clear' forests is blatantly one sided as it overlooks the provisions 

protecting Adivasi Rights, including these to laid down in the 73rd 

constitutional Amendment, the Fifth Schedule and Article 244(1) of 

the constitution. 

In 1990, according to 29th Report of the Scheduled Castes and 

Scheduled Tribes Commission under B.D.Sharma had drawn a clear, 

unambiguous, framework to settle the encroachment issue. Keeping 

in mind both conservation interest and livelihood security of Adivasis 

and other forest dwellers. In a set of six guidelines, it suggested that 

all encroachment made prior to FCA would be settled and those made 

after that be carefully examined, distinguishing the claims of the 

tribals people from those encroachers. Besides making it mandatory 
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for the states to come up with schemes, to provide alternative means 

of livelihood to those effected, the recommendation also sought to 

provide alternative means of livelihood to those affected, the 

recommendations, involve village communities in settling disputes 

and ensuring lasting solution. The Report covered disputes regarding 

pattas, leases and grants involving forests land and suggested that 

Centrally sponsored schemes involve members of the Schcd-u.led 

Tribes and the rural poor in afforestation projects for degraded 

forests17. 

However, the progresstve spirit of this report has been 

consistently ignored by policy makers, who have chosen to publicise 

only one of the six circulars included in the Report, which deals with 

the encroachment issues. According to the Central Empowerment 

Committee set up by the Supreme Court, only the First Information 

Report (FIR) under the Relevant Forest Act shall be basis for deciding 

whether an encroachment took place before and after October 25, 

1980, effectively making the forest bureaucracy's decision to be the 

last word in settling the issue. 

This process bluntly violates the constitutional protection for 

tribal welfare .. According to Article 338(9) of the constitution, The 

National Commission for Scheduled Castes and Scheduled Tribes 

should be consulted m all such matter. However the Central 

Government Committee has not bothered to evolve even state tribal 

welfare departments or the Ministry of Tribal. Welfare in a campaign 

that systematically displaces close to a crore of people. How can such 

conflict be resolved without consulting the people whose lives and 

livelihoods are vitally dependent on the outcome. 

As James Scott, explains, nomadic bonds do not fit in high 

modernist maps or even those of less hubristic administration. 

Therefore, they must be settled. Rooted communities can also rose 
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problems with their inscrutable customs, mysterious languages and 

opaque forms of property ownership. So they must be invaded, 

homogenized and if necessary resettled. Bijay Panda, who has been 

agitating for tribal rights in Madhya Pradesh and Chattisgarh cells the 

tribal people to free themselves from "the bonded slavery''. Adivasi's 

constitute 7% of the national population and unfortunately, their 

cause is championed move by social movements and nongovernmental 

organisations and an authentic, Adivasi political movements is yet to 

emerge. Beyond the crucial human rights issue at stake, there are 

several compelling reasons for the state to recognize the Adivasi 

Agenda for development. 

Unfortunately, environmental legislation is largely dominated by 

western and urban concepts of forest as pristine wilderness and 

human beings as marauders and show strong disregard for an age old 

system of interdependence. Conservation programmes initiated by 

international institutional, such as the World Bank fail to recognize 

the symbolic blood link between forests and people. Adivasis and all 

other indigenous people follow environmentally sound practices such 

as shifting cultivation and agro forestry, which in corporate processes 

such as the recycling of this land. These traditional methods, evolved 

from the centuries of intelligent adjustment to local circumstances, 

depend on minimal disturbance of the ecology. Even slash and burn 

cultivation, described as primitive and naive contributes to preserve 

the soil, reducing pests and enhancing nutrients in the soil and helps 

to attain higher crops yields. "Conservation is built into tribal culture" 

says Prabhat Prabhu, "Whether it is forest spirits, totems, taboos that 

surround hunting or their agricultural practices". 

According to B.D.Sharma who drafted the comprehensive set of 

guidelines in the 29th Report of the group. This issue cannot be 

resolved without a complete paradigm transformation. using surplus 

labour of the tribal people to improve degraded land makes eminent 
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economic Issues. The process of including the most disposed and 

disenfranchised people in the country would naturally quell violent 

popular movements that threaten state legitimacy. The FCA, which is 

for claiming down on any change in forest patterns was a crisis driven 

response to large scale degradation of the environment. Instead of 

assuming a direct trade off between sustainable development and 

tribal rights, a rational and humane pdicy should realize that 

empowering indigenous communities to conserve their own livelihoods 

will contribute tremendously and environmental conservation. 

d) Rights of the Dalits: 

According to the Recent Report of National Commission for 

SCs/STs, (April, 90) during the period between 1981 and 1986, 4022 

SC/STs were murdered i.e. the rate of murder exceeded one per day. 

In the same period, over one lakh (1,15,055) crimes against Dalits 

were registered under IPC. In addition, thousands of cases, were 

registered under the protection of Civil Rights (PCR) Act. The number 

of these posted crimes should not be small. Apart from this the Dalits 

in Indian countryside live under an extremely brutalised regime of 

oppression and hegemony of landed gentry. Those who consider the 

caste contradictions as the sole basis of authorities on Dalits, had 

failed to explain as to why the Dalits living below the poverty line are 

more vulnerable to attacks on them. Trapped in such a vicious cycle, 

of perceptions the state and society have failed to evolve any realistic 

approach to deal with the over continuing atrocities on Dalits. 

The sources of crimes against Dalits are not same as in the case 

of general crimes. According to the report of Commission for SC f STs 

(April, 1990) the authorities against the Dalits originals from these 

reasons - land, alienation of tribal land, bonded labours indebtness 
' ' 

wages, non responsive administrative machinery, unseasonable forest 

policy and caste division of society. The state perceives the autocritis 
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against the Dalits from the viewpoint of law and order. The state has 

never responded to the complex reasons of crimes against Dalits18 . 

The social relationship and interaction among the citizens of this 

country are predonatively determined by the values of past. The 

values and ethos of the past continue to benefit the privileged section. 

While the state declares all such caste, privileges as punishable 

offence, the people who r .. n: the state machinery refuse to intemalise 

the mottos India stand for. The term such as Democracy, Secularism 

and socialism are still alien concepts for them. The notion of justice, 

equality and liberty are perceived as threats to the states quote 

existence of priviledged classes. Judiciary though a different institute 

from state, could not judge this matters impartially. They can hardly 

punish the "Pure caste offenders". After the enactments of PAA of 89, 

Centre has directed to all states to establish special courts in every 

district to look after the problems of Dalits. In order to check the 

autocrities on the Dalits, special courts were set up in each District. 

The categories of certain offences are not clearly mentioned m 

protection of Civil Right or Indian Penal Code the prevention of 

Autocratis Act are more stringent than those under PCR or IPC. The 

Government is gradually mistaken it hopes to curb atrocities because 

of such changes. In a survey conducted by the National Commission 

for SC/STs (done in 1987 and published in 1990) about the annual 

income of 100 victims families of seven states ranging from North to 

South and western India, it was found that 41 victims fell in the 

annual income group with an upper limit of Rs. 3500 and only 13 feel 

in the annual income group of Rupees 10,000. In another survey, it is 

founded that so long as Dalits remain uneducated and depended on 

the landed gentry for their livelihood, it is obligatory for the legislative 

and the judicially to exercise a check on the offences done to the 

Dalits19
. Government should also provide insurance facilities to the 

witnesses and their property. A panel of lawyers are to be arranged so 
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that should act impartially - without thinking of "priviledges" from the 

offenders. The strict disciplinary action of the police officers often 

neglected by the lawyers. The special courts must keep vigil over the 

performance of such officials who maintain law and order in the 

country. 

C. LEGISLATIVE VS JUDICIARY 

The constitution of India creates three organs of the state - the 

executive, legislature and the judiciary. All the three organs have 

definite role to play under the constitution. The legislative frames the 

laws, the executive enforces the laws and the judiciary interprets the 

laws. In theory, all the three organs act exclusively within the sphere 

allotted to them by constitution. However in actual practice, there is 

certain amount of overlapping in the fields of all the three organs of 

the state. The legislature while framing a law has to strictly abide by 

the provisions of the constitution and it cannot frame a law which is 

contrary to my provision of the constitution. The validity or otherwise 

of a law framed by the legislature can be considered by the judiciary 

can strike down such a law and thus the law is obliterated from the 

statute books20 . On the other hand, if the judiciary finds the law to be 

valid, it upholds such a law and it is then enforced in terms of the 

interpretation placed on the law by the courts. The executive, when it 

enforced the law framed by the legislature, its actions are subjected to 

scrutiny by the Judiciary. The judiciary then checks the actions of the 

executive not only on the touchstone of the law sought to be enforced, 

but also on the touchstone of the constitution. The decisions of the 

courts are binding on both the legislature as well as the executive. 

There is no power, vested either with the legislative or the executive to 

ignore the decisions of the courts are bindings on both legislature as 

well as the executive. There is no power vested either with the 

legislature on the executive to ignore the decisions of the courts or to 

act contrary to such decisions. Any action of either the executive or 
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the legislative contrary to any decision of the courts would be liable to 

be struck down without any doubt. The judiciary under the 

constitution is above the executive and the legislative both. The 

framers of the Indian Constitution have created an independent 

judiciary only with a view that it would be free from executive and 

legislative interference knowing fully well that the judiciary would be 

abl~ to perform the duties enjoined into it by the constitution if it is 

subject to executive and legislative interference. No organ of the 

government can claim any immunity from responsibility and liability 

towards the people of India. Thus the judiciary like executive and the 

legislature is ultimately responsible to the people of India. 

The legislature, has never treated itself to be the subject to the 

judiciary. After the first enactment of 1951, the parliament has always 

tried to project itself above the judiciary. The origin of the constitution 

Act 1951 was the decision taken in the Madras High Court, in 

"Champakam Dorairajan Case"21 . The Government order was 

challenged before the Madras High Court on the ground it violated 

Article 15(1) and 29(1) of the constitution. 

The Supreme Court in Champakam Dorairajan upheld the 

judgement of Madras High Court. At about the same time in which the 

Madras High Court and the Supreme Court decided Champakan 

Dorairajan, the Patna High Court was considering the validity of the 

Bihar Land Reforms Act and in Kameswar Singh, AIR 195121, Patna 

91, a Full Bench of the Patna High Court struck down the Bihar Land 

Reforms Act, as violating Article 14 and 31 of the constitution. The 

State of Bihar, challenged the judgement in appeal before the 

Supreme Court. The decisions of the Supreme Court in Champakam 

Doriarajan and the Patna High Court in Kameshwar Singh22 led to the 

enactment of the Constitution (First Amendment Act). One of the 

objections raised before the Provisional Parliament which enacted the 

First Amendment was that the Bill amounted to override the judiciary. 
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So far as the interpretation of the constitution is concerned, 

Supreme Court is the higher court of the land to do it, it not only 

resolve the political conflict but also the political interpretation. 

Late Pandit Nehru, tried to abolish the judicial supremacy, by 

the parliamentary supremacy. Judiciary cannot act as third chamber. 

To him, the constitution is the creation of Parliament. So Judiciary 

cannot stand above the Parliamentary sovereignty. According to the 

First constitutional amendment Act 1951 Article 31-A is inserted in 

the constitution according to which "Nothing withstanding anything in 

the foregoing provisions of this part, no law providing for the 

acquisition by the state of any estate or of any rights therein, or 

modification of any such rights shall be deemed to be void on the 

ground that it is inconsistent with or takes away or abridges any of 

the rights conferred by any provisions of this part. The constitution 

(First Amendment) Act inserted Ninth Schedule in the constitution. 

The Ninth schedule which started of with thirteen enactments as of 

today contains 284 enactments. All these enactments have been 

rendered immune from being challenged as violating any of the 

fundamental Rights. The judiciary cannot enact the Amendment so far 

been made in the Ninth schedule as it was not contrary to the basic 

structure of the constitution. In the First Constitutional Amendment 

Act the legislature for the first time has overrided the judiciary. 

Article 141 of the constitution lays "that the Supreme Court is 

the final interpreter of the Constitution", it is bindings on the 

authority to abide by the decisions taken by the Supreme Court. 

Judicial review is a part of the basic structure of the constitution. 

Thus the Parliament cannot in any manner amend the constitution to 

avoid or curtail access to courts. 

So far as the enforcement of reservation to concerned. It is 

always appropriate for the state to make quotas for nonminority and 
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minority unaided educational institutions, States would have no 

power to insist on seat sharing in the unaided private professional 

educational institution by fixing quota of seats between the 

management and the state. The state cannot insist on private 

educational institutions which receive no aid from the state to 

implement state's policy on reservation for granting admission on 

lesser percentage of marks i.e. on a.."'iy criteria except merit. In the 

T.M.A. Pai Foundation Vs State of Karnataka23 SCC, 481, a bench of 

Judges - have declared, that state is not allowed to regulate or control 

admissions in the unaided professional educational institutions, so as 

to compel then to give up share of available seats to the candidates 

chosen by the state. The Chief Minister of Tamil Nadu Jayalalita went 

to extent of demanding education to be restored to the state list (List-11 

of the seventh schedule of the constitution) and asked the Parliament 

to undo the anomalous situation created by the judgement - Supreme 

Court did not enact any comprehensive legislation on the subject 

created by the Parliament with regard to the "reservation quota" in the 

"unaided educational institution as well as the rulings on charging of 

fees by private educational institutions". Even the political leader of 

Tamil Nadu. S. Ramdas, called for legislation to ensure social justice, 

for the poor and the continuation of the Government quota in the 

unaided higher educational institutions. The Andhra Pradesh Cabinet 

took a decision to file a review petition before the Supreme Court. 

Members of Parliament from Tamil Nadu to enact a Central legislation 

on the subject24 The left Parties also supported the Central 

government, also want the amendment of the constitution with regard 

to the "control of the educational system". There has been a serious 

controversy regarding the reservation for Dalits Christian in the jobs 

and educational institutions. Whatever may be reason the 

"confrontation attitude of the legislature against the judiciary is to be 

avoided, otherwise it would obstruct the progress of the nation. Since 
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the departments of the Government are legislature, executive and the 

judicial, they are to coordinate in degree to the extent of the powers 

delegated to each of them. Through each organ would exercise in its 

our sphere, and independent of each other, but they had to depend on 

each other for the smooth functioning of the Government and also for 

Nation's progress. 
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CHAPTER-VII 

CONCLUDING OBSERVATIONS- JUDICIARY AND SOCIAL 

JUSTICE IN INDIA 

(A) SOCIAL JUSTICE AND SOCIAL CHANGE 

Justice can be understood as an "equal partcipation of all 

sections of society in political and public matters. The liberals have 

viewed justice with legal and political equality including in it rule of 

law, equality before law, equal protection of laws. With the 

development of industry, economic dimension of justice has also been 

advanced by the Socialist, Syndicalist and Anarchist, to whom justice 

meant establishment of a just social order. Social justice, in a recent 

phenomenon - is associated with an egalitarian order, with social 

ownership of major means of production. Justice can be viewed from 

legal, political, social, economic perspective. In ordinary sense, justice 

means just treatment to all citizen. Social justice means the "rights for 

the human cause". With the passage of time, social justice has 

acquired different meaning. During the French Revolution - the 

ultimate goal of social justice was liberty, equality and fraternity. In 

the Medieval period of European History, radical changes in political 

and social structure has been viewed in the process of Renaissance, 

from where the man first learnt his own rights & dignity. Equality is 

the determining element of social justice which the socialist thinkers 

has considered. Equality means the "equality before the law". Political 

equality means- universal suffrage. The quest for social justice starts 

in a situation in which some sections of the society are placed more or 

less permanently in a disadvantaged and the under privileged position 

vis-a-vis other sections so that they are constantly oppressed and 

exploited so long as the situation continues. 
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Soon after independence, the members of the Constituent 

Assembly involved in a strong debate with regard to the structure of 

Indian traditional society. The acute problem of caste hierarchy, 

poverty, exploitation, loomed large on the down trodden masses. The 

mechanical ruling of Parliamentary democracy insufficient to bring 

changes in the society unless the roots of social and economic 

democracies are recognized. Dr. Ambedkar, the chief architect of 

Indian Constitution, who took up the cause of the oppressed, 

vulnerable groups who belonged to the lower strata of the society. 

Since the ancient Hindu Society has been governed by the Shastras, 

the shastras codified, specific rights and privileges to the Brahmins 

and others who belong to low and middle class- were not entitled to 

receive such privileges. 

The weaker section consist of untouchables, Shudras and the 

women who suffered from the different kind of disabilities. By and 

large all of them were assigned low status and non lucrative 

occupations. After independence, all these disabilities were removed 

by the Constitution of free India. Article 15(2) of Indian Constitution 

removed the disability of the untouchables, regarding that (a) access 

to shops, restaurants, hotels and places of public entertainment and 

(b) the use of wells, tanks, roads and places of public resort, 

untouchability was abolished and its practice in any form was 

forbidden according to Article 17. Article 25(2) threw open, the Hindu 

religious institution of public character to all classes and section of 

Hindus. 

Basic Rights - Article 14 of the constitution, provides right to 

equality before law, where Article 15, 16 and 19 deal with various 

specific rights to equality to the citizens. Article 15( 1) prohibits, the 

state from the discriminating against any citizen on the grounds of 

religion, race, caste, sex or place of birth. Article 16(1) states that 

there shall be equality of opportunity for all citizens, regarding 
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employment or appointment, to any office under the state. Article 

29(2) deals with educational rights of the citizens and states that no 

citizen shall be denied admission to any educational , institutions, 

maintained by the state or receiving aid out of the state funds on the 

ground of religion, race, caste, sex of Language. Right from the ancient 

period till today the inequality and social injustice persist. So long as 

the economic inequality -:0ntinues - social justice would remain a 

distant dream. A just order can be established only if the hierarchy 

based on ongraded inequality is total rejected. The constitution has 

adopted a basic principles (ideals) for restructuring the egalitarian 

society. 

They are laid in the form of Directive Principles of State Policy. 

According to the provision of Article 37, though these principles are 

not enforceable by any court nevertheless, the are fundamental in the 

governance of the country and it shall be duty of the state to follow 

these principles in making lawsi. 

Special Measures: 

The constitution provided special priviledges and safeguards to 

the weaker sections specially the Scheduled Casts, Scheduled Tribes, 

the Backward Classes and the women. Article 46 of the constitution 

provides the state that should promote with special care the education 

and economic interests of the weaker sections in general and 

particularly the Scheduled Castes and Scheduled Tribes, and protect 

them from social injustice and all forms of exploitation. Article 330 

and 334 makes provisions for reservations of seats in Parliament and 

State Assemblies for Scheduled Castes and Scheduled Tribes 

respectively. 

The term social change is used to indicate the changes that take 

place in human interactions and interrelations, Society is a web of 

relationships' and 'social change' obviously means a change in the 
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system of social relationships where, a social relationship is 

understood in terms of social processes and social organisations. It 

includes alteractions in the structure and functions of society.2 "Social 

change is a term used to describe variations in, or modifications of 

any aspect of social process, social pattern, social interactions or 

social organization. According to M.E. Jones". According to Kingsley 

Davis, Social change is meant only such alternations as occur m 

social organisations, that is structure and functions of society. S. N. 

Srinivas- opines that Sanskritization, Westernization, Caste Mobility, 

Secularization, the change in value structure that the country has 

witnessed etc. can be seen as the examples of social change. The 

noted Sociologist Max Weber has also observed that "social action" is a 

form of human conduct consisting of an internal or external attitude 

which is expressed by acting or refraining from action. It is action 

when man assigns a certain meaning to his conduct and the action is 

social when by the meaning he gives it, relates to the behaviour of 

other persons and is oriented towards their behaviour.3 Then in the 

opinion of sociologists we find that the law is an effective medium or 

agency instrumental in bringing about social change in the country or 

in any region in particular. 

Taking clue from the Minerva Mills Case4 - "a harmonious 

balance between fundamental rights and directive principles, the 

Supreme Court ensured the enjoyment of subsistence rights, by 

warding off social and economic threats and then evolved a new 

jurisprudence. He further noted that reinforcing the character of a 

welfare state through the newly formed concept of public interest 

litigation, the court has enabled the citizens to march towards the 

goals of socio-economic justice. In Ashoka Kumar Gupta Vs State of 

UP, (1997) 5 Sec 201, Court played a pivotal role in Social change. The 

case related to challenge made against the promotion of certain 

respondents in the public works Department of the State of U.P. It is 
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not the out core of the case that is pertinent for our analysis but the 

obiter of the court made to justify the stand it took while protecting 

the deprived and the underpriviledged. The court observed it is, but 

the duty of the court to supply vitality, blood and flesh to balance the 

competing rights by the interpretating the principles to the language 

or the words contained in the living and organic constitution, broadly 

and liberally. The judicia! function of the court is to build up the 

judicial statement and judicial review under rule of law with a 

continuity of the part to meet the dominant needs and aspirations of 

the present. The court is not bound to accept any interpretation which 

retards the progress and impedes social integration through principles 

as laid in Part III and Part IV of the constitution. The court is 

empowered to ensure the social justice. Protective discrimination is a 

weapon of distributive justice. 

(B) JUDICIARY AND SOCIAL JUSTICE IN INDIA 

(a) Protection of the Backward Classes: 

The Supreme Court had witnessed a continuous tussels 

between the upward classes and the backward classes period Devoid 

from practical realities, Supreme Court has secured the devices for the 

upliftment of the backward classes. The Case of state of Madras Vs 

Champakam Dorairajan (AIR1951SC226) reflects the ideology of 

Supreme Court. The communal Government order of 1951, which 

provided for reservation in Medical Colleges on lines of caste, was 

challenged in this case as being violatative of fundamental rights 

under Article 15(1) and Article 29(2) where in the right not to be 

discriminated Ill Government admission on multifarious 

considerations was guaranteed. The court did not agree to the 

justification given by the state that Article 46 as Directive Principle, 

mandated the state to make provisions for the promotion of the 

educational and economic interests of the Scheduled Castes and 
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Scheduled Tribes. The court opined that being a directive principles 

Article 46 could not override the fundamental rights under Article 15 

and 29 and therefore, the government order was declared ultra rises 

the constitution. Therein, thus the court took a positivists stand and 

ensured that the backward classes were not promoted at the cost of 

the other well to do classes. The opinion of a seven judge, however 

was otherwise when the issue of reservation was again before them in 

the illustrious case of Indira Sawhney Vs Union of India (AIR-

1993SC4 77) where in the concept of reservation was not only 

validated but in fact was permitted upto 50% i.e. the fact that half of 

all the government seats and posts could be set aside for the portion 

of population not more than 15% of the entire population, of the 

country, was approved by the court. Thus the zeal to bring to the 

parity in the people, both in terms of opportunity and also instilling 

the ability to exploit the opportunity made the court think in terms of 

applying the "pull-up theory" when 'push up' theory was already at 

work under the constitution. The present trend is that even if one post 

that is sought to be filled and the Government applies 40 point Roster 

in filling that post, which may even amount to 100% reservation and 

the total exclusion of the general category, it is not considered to be 

violative of Article 145 . Thus the intent of the court to ensure the 

upheaval of the backward classes can be evenly witnessed even 

though there has been constant opposition to the same given the 

challenge of creamy layers and other issues. 

(b) Abolition of Untouchability: 

Article 17 of the constitution abolishes untouchability. Caste 

acted as a stigma and deprived a particular· section from the main 

stream of the society. Though the constitution prohibited 

untouchability in any form, its enforcement was not an easy task. 

Recently in a case "N Adithayan Vs Travancore Devadasan Board and 

Others"6 , a question arose before the Supreme Court was whether a 
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person appointed who is not a Malayala Brahmin can worship in 

Kangoripilly Neerikode Siva Temple at Alangad Village in Ernakulam 

District, Kerala State, which is violative of the constitutional and 

statuary rights of the appellant. It was contended that only Namboodri 

Brahmins alone were allowed to perform poojas or daily rituals by 

entering into the Sanctum Sanctorum of Temples in Kerala, 

particulArly the Temple in question, and that has been the religious 

practice and usage all along and that customs cannot be thrown over 

by the Travaneove Devadaswan Board, which was responsible for the 

administration of the temple. Since worshipping in a temple has 

become a seculiar aspect, the petitioner could not contend that 

becoming a part of pujari in a temple was an exclusive right of a 

particular dress - because people belonging to other class were not 

permitted in the temple, - means - practice has already been 

abolished under 1 7 and discrimination of any sort would not be 

tolerated in any firm expressed or implied. 

In similar case, a complaint was lodged against the respondent 

who resist the Harizans from taking water from the well as they were 

"Mahras" and a separate well was laid for the Harijans who insisted 

on taking water from their well would brings sorrowness away the 

people. This was dismissed by the High Court on the ground that 

"Untouchability has been practiced, under Article 17 untouchability 

has been prohibited and under the projection of Civil Rights Act, 

1995, the thrust was to liberate society from the blind superstitious 

beliefs of the people. Several provisions has been laid to annihilate the 

untouchability and efforts to bring Dalits and Tribes under same 

footing- right to equality abolishing the social discrimination. 

(c) Standing for the Dignity of Bonded Labour: 

For the protection of the destitute and have not the Supreme 

Court has witnessed in Bandhowa Mukti Bandhowa Mukti Morcha Vs 
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Union of India7. that the strict adherence to the adversarial procedure 

cannot bring any justice to the parties since they are not economically 

and socially strong since they do not possess adequate social and 

material resources, they are left at the mercy of the judges. The 

inability to produce the relevant evidences do not provides the judges 

to give the proper judgement. The adversarial procedures- followed in 

their cases - does not enable the deprived sections to enforce their 

fundamental rights. Then Supreme Court is advised to take technical 

devices through which they can ensure justice to the people. 

(d) Standing for the Progress of Nation: 

Bank Nationalisation Permitted 

Supreme Court has taken a positive approach in the case of 

"R.C.Cooper Vs Union of India" - AIR-1970, SC564 -where in the 

court not only permitted the Central Government to acquire and 

undertake certain banking compares but also held that there was 

violation of fundamental rights of the petitioner. Progress of Nation is 

the utmost priority held by the court. Court permitted nationalization 

of public banks. 

(e) Standing Tall for the Welfare of the Child: 

Preventing the youth of the nation from falling pray to 

exploitation, the Supreme Court has played a pro-active role m 

changing their position from the weak and unconscious stand point to 

a strengthened one. The Labourers working on Salal Hydro Projects Vs 

State of Jammu & Kashmir8 the court directed that whenever the 

Central Government undertakes a construction project, is likely to last 

for a considerable period of time, it should endure that children of the 

construction workers who are living near the project - site are given 

facilities for schooling. The Court also specified that this may be done 

either by the Central Government itself, or if the Central Government 

entrusts the project work or any part there of to a contractor, 
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necessruy provision must be effective alongwith with the contractor. 

Further in the case of Sheela Barse V s Secretary, Children Aid 

Society9 the Supreme Court, observed, "if there is no proper course for 

children of today, then the future of the country will be dark. It is 

obligatory for every generation to bring up children, who will be citizen 

of tomorrow, and who will hold the country's banner high and 

maintain the prestige of the nation. Every society must therefore 

devote full attention to ensure that children are properly cared for and 

brought up in proper atmosphere, where they could receive adequate 

training, education and guidance in order so that they may be able to 

have their rightful place in the society when they grow up. 

However, contrary to this judgement, in M.C.Mehta Vs State of 

Tamil Nadu 1o, the court allowed children to work in a prohibited 

occupation such as manifestation of fire works. According to 

Ranganath Mishra J and M.H.Kania J., the provision of Article 45 in 

the Directive Principles of State Policy will remain a far cry and 

though according to this provision all children upto the age of 14 

years are supposed to be in the school, economic necessity forces 

grown up children to seek employment. Children can therefore be 

employed in the process of packing but packing should be done in an 

area far from the explosion and accident. 

The court has made some progressive advancement in public 

interest litigation and child jurisprudence in this case. The decision 

has attempted to tackle the problem of child labour. A writ under 

Article 32 was filed by Mr. M.C.Mehta, contending that the 

fundamental rights of the children against exploitation were being 

grossly violated in match and fireworks industries in Sivakasi where 

in children were employed. The court therein noted that the 

manufacture process of matches and fireworks is hazardous giving 

rise to accidents including the total cases. Therefore keeping in view 

the provisions contained in Article 39(f) and 45 of the constitution. It 
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gave directions as to how the quality of life of children employed in the 

factories could be improved. 

Declaring the seculiar status of the country, the court granted 

Muslim women maintenance under See 125 of the Code of Criminal 

Procedure, also despite their right of Mehr, in the case of Mohd., 

Ahmed Khan Vs Shah Bano Begum. (1985)11. Though the essence of 

the judgement was eroded by the enactment of the Muslim Women 

(Protection of Rights on Divorse) Act, 1986 and the rules framed 

thereunder, yet the progressive role of the court bringing equality in 

despite the religious decide can be ignored. An attempt towards the 

social change the mentality of the traditional Indian folk that girl child 

is not a bane to the family as has come to be understood in the 

present era. 

Next understanding the plight of the workers, the court m 

Chandra Bhawan Boarding and Lodging, Bangalore Vs State of 

Mysorei2, held that the provisions of the Minimum Wage Act, 1948 

were not arbitary and in fact had to be sustained in a country like 

India, where in, the living wage was the target but on account of the 

general level of the wages in the country, and the industries and also 

the capacity of the industry to pay, a certain quantum of wages had to 

be determined as minimum wages which may sustain the worker in a 

reasonable manner, i.e. that wage which is sufficient to cover the bare 

physical needs of a worker and his family. 

Thus, the Court - had played as pro-active role in ensunng 

social justice. Certain norms have been deleted and certain wages 

have been practised for articulating social rights. 
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History Decision by UN Committed on the Elimination of Racial 

Discrimination to draft General Recommendation of Caste Based 

Discrimination - Legal News and Views, Dec. 2002. 

A hot discussion was carried by the United Nation Committee, 

on Geneva, where the members of UNCERD actively participated. The 

issue was, "the practice of untouchability still practiced in the country 

eventhuugh, it has been abolished by the constitution. Special 

schemes are taken for the economic welfare of Scheduled Castes and 

Schedule Tribes. The caste based discrimination has to be abolished, 

in any form. There has been unanimity to take the issue of Caste". 

Within the members of UNCERD. Rajendra Prasad who was 

representative of the Permanent Mission of India to the United Nation 

stated that the thematic discussion has turned into debate of the 

situation, allegedly pertaining to a particular country13. The 

chairperson of CERD, Ion Diaconu said what the General 

Recommendations will attempt to identify specific areas which the 

government can follow and hope this will contribute to the resolution 

of the emerging human problems. Most of the Non governmental 

Organisation of Africa and Asian Continents have made presentations 

in the discrimination based on descent. In all, there were 23 

presentations registered with the secretariate Mr. Paul Divakar of the 

National Campaign on Dalit Human Rights approached the 

chairperson. 

The statements were collected from 26 NGO's (International 

Dalit, Solidarity Network), National campaign on Dalit Human Rights, 

India, National Federation of Dalit Women, centre for Dalit Human 

Rights, Rajasthan, A.P.Jogini Vyvastha, Vyathsika Porata Sangathan, 

Human Development Organisation - Sri Lanka. SAFRAD - Somali 

Association, Timidria-Nigeria; Centre Minority Rights Development 

(Kenya).The NCDHR Delegation consist of five persons N. Paul 

Divakar, National Convener and other member bodies - Mrs. Ruth 
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Manorama, convener of the National Federation of Dalit Women, Mr. 

P.L.Mimroth Convener of the Centre for the Dalit Human Rights, 

Rajasthan M.S.Najamma an activist among Devadasi Women and 

working with the A.P.Jogini Vyvastha, Vythireka Sangathan. These 

NGO's expose the "changing pattern of the discrimination based on 

caste system in the country and condemned the inhuman practice of 

caste system which affected the millions of people". After a historic 

decision taken by UN Committee for the Elimination of Racial 

Discrimination (UNCERD) a general recommendation was made on the 

caste based discrimination. This implies that caste based 

discrimination will directly addressed with clear guidelines of 

monitoring by the state within their respective countries, as well as 

reporting to the CERD in its deliberation. The caste based 

discrimination will be addressed by the UN Communities - would 

work within its own parameters to identify the caste based 

discriminator. UN Sub-commission for protection and promotion of 

Human Rights who had participated in the UNCERD Thematic 

discussion on 8th August. They paid that while agreeing to the 

progress in countries like India on setting the standards in 

constitution and laws for the protection and promotion of Scheduled 

Castes and Tribes; they disagree with the position taken by India that 

Caste based discrimination does not fall under descent based 

discrimination. Professor Hampson said that the discrimination felt by 

the Dalits - humiliation, distinction and exclusion violates the basic 

right to equality irrespective of race, colour gender, religion and 

descent mentioned in all the human rights charters. The Members of 

the sub-commission are seriously considering the extension to the 

study on discrimination related to work and Descent. NCDHR 

delegates feel that floodgates are now in the process of being flung 

open for addressing the caste based discrimination at the United 

Nation in its various bodies for deliberation and consideration. They 
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feel this will pressurise the government in India to take the issues for 

enforcement more seriously. The real work continues to be m the 

thousands of villages and all the states in India as well as at the 

national level. NCDHR will continue to work with many Dalit 

movements, activists, academics and organizations to mirror the 

decrying gap between the Acts and implementation between the 

constitution and its enforcement, it will T.vork towards building a 

positive mindset in the Civil Society to the rights and concerns of the 

Dalit women, children and men and communities. It aims to bring the 

many MPs and MLA's and floor leaders of the political parties in India 

to take seriously the agenda of protection and promotion of dalit 

human rights and its enforcement in the country. NCDHR will also 

simultenously work with many communities around the globe 

particularly in Asia and Africa which are discriminated on the issue of 

caste based discrimination to collectively address this issue at the 

United Nations and related multilateral organisations. 

(C) HUMAN·RIGHTS AND THE SUPREME COURT IN INDIA 

The concept of Human Rights was first originated in England, 

during the reign of King John. He violated some of the natural rights 

of the individuals, the ancient laws and customs by which England 

had been governed, his subjects forced him to sign the Magna Carta 

which enumerates the concept of human right. The human rights 

include the right of the church to be free from governmental 

interference, the rights of all free citizens to own and inherit property 

and be free from excessive taxes. The human rights also contain the 

provisions forbidding bribery and official misconduct. In 1776 the 

American war of Independence created a new revolution based on 

political and religious liberty of the individuals. In the U.S. 

Declaration of Independence ..... we hold these truths to be self 
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evident. That all men are created equal, that they are endowed by 

their creator with certain unalienable rights that among these are life, 

liberty and the pursuit of happiness". In 1789 the French overthrew 

their monarchy and established the 1st "Declaration of Right of man". 

The Universal Declaration of the Human Rights in 1948 in a dynamic 

concept has been widely accepted throughout the nations since it 

marks the landmark prog!"ess in the human civilization. The Human 

Rights covers the scope of social, economic and cultural rights of the 

individuals at national regional and international levels. The preamble 

to the charter of United Nations reaffirms fundamental human rights, 

the dignity and worth of the human being, equal rights of men and 

women at both national and international level. The Universal 

Declaration of Human Rights . . . . . in its preamble emphasis on the 

recognition of the inherent dignity of all human beings as foundation 

of freedom, justice and peace in the world. Universal Declaration of 

Human Rights" is been accepted by India. Though the Government of 

India did not execute any affirmative actions to promote the regime of 

human rights. The Supreme Court - utilized the constitutional 

provisions to wider the human rights. Article 21 guaranting the right 

to life, and _flersonal liberty, and article 14 guaranting the right to 

equality" was properly been safeguarded during the emergency period 

by the Supreme Court. The Preamble to the charter of United Nations 

reaffirmed faith in the fundamental human rights, in the dignity and 

worth of human persons in equal rights of men and women and of 

nations large and small. 

Here lies some of the landmark decisions made by the Supreme 

Court- with regard to the protection of human rights. 

1. In Ahmedabad Municipal Corporation, Versus Nabab Khan 

Gulam and others the apex Courtl4 considered the provisions 

of Article 19, 1(e) and Article 25( 1) of the Universal 

Declaration of Human Rights declaring that every one has 
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the right to acquire adequate standard of living condition 

including food, clothing housing and shelter. 

2. In Chameli Singh Vs State of UP1s ..... the Supreme Court 

held that right to shelter is a fundamental right available to 

every citizen. Shelter for the human being is not a mere 

protection of his life and limbs but it is house where he has 

opportunity to grow physically, mentally intellectually and 

spiritually " ..... All human being have the right to life ..... 

which includes, the right to food, water, education medical 

care and shelter". 

3. In Prabhakaran Nayyer Vs State of Tamil Nadu16 the 

Supreme Court held that shelter is a fundamental right and 

a proper enquiry must be taken on the urgent basis by the 

competent authority and the state, Right to shelter has been 

emphasized by the Supreme Court in M/s Shanti Star 

Builders Versus Narain Khimel Totame and others17 . 

4. In M.C. Mehta Versus State of Tamil Nadu18 the Supreme 

Court issued directions to the State Government regarding 

fulfillment of legislative intendment behind section 3 of the 

Child Labour (Prohibition and Regulation Act, 1986. The 

court interpreted the Provisions of Article 39(c) 39(f), 41 and 

4 7 of the constitution and held that the tender age of the 

children should not be abused and they should have enough 

opportunities and facilities to develop in a healthy manner. 

The court also observed that India was a party to the 

International Covenant of the Right of Child - 1989, which 

affirms that the children's right require special protection 

and it aims not only to provide much protection but also to 

ensure the continuous improvement in the situation of the 

children all over the world as well as their development and 
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education in the condition of peace and security. Article 31 of 

the said convenant provides that the state, should it, 

recognize the right of child which is to be protected from 

economic exploitation and from performing any work that is 

likely to be hazardous or to interfere with the child's 

education, not to be harmful to the child's health, physical, 

mental, spiritual, moral or social development. 

"The statutes like section 67 of the Factories Act, 1948, 

section 24 of the Plantation Labour Act, 1951 Section 109 of 

the Merchant Shipping Act 1951, Section 24 of the Bidi and 

Cigar Works Act 1956, Section 21 of the Motor Transport 

Workers Act 1986, banned the Child Labour in any forms. 

5. In Rama Murthy Versus State of Karnataka19 the Supreme 

Court directed for the immediate trial of those prisoners in 

jail who are detained for a longer period. Jail Reforms are 

also to be made prohibiting the torture and ill treatments to 

the under trial prisoners. The age old Prison Acts must be 

replaced the proper medical facilities and proper hygienic 

conditions within the jail should be given to the under trials. 

In Charles Shobhraj Versus Superintendent, Central Jail, 

Tihaq_2o, Sunil Batra Versus Delhi Administration2I, case the 

Supreme Court has directed to recognise the rights of 

prisoners - under "the sphere of human rights". Article 21, 

was made available to the prisoners who would read and 

write in Jails. In Legal Aid Committee Versus Union of 

India22 , the court expressed its concern with the detention of 

a large number of persons in jail ih connection with various 

offences under Narcotic Drugs and Psychotropic Substances 

Act, 1985 and issued directions to release the undertrials 

prisoners who had been in Tamil for long period. The 

judgement was approved and was followed in Shaheen 
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Welfare Association Vs Union of India and others23 . The 

court adopted a pragmatic approach to release detenues 

under TADA on bail (since they have been detained for a long 

period and the judgement is been delayed. The court has 

directed to the authorities of Tihad jail to release the 

undertrials, on bail, depending upon the type of offences the 

prisoners have involved, on the term of completion of period 

as mentioned in the judgement. 

Physical assault to the prisoners should be prohibited. In 

Madhav Hyawadanya Hoskot Versus State of Mahanistra24 the Apex 

court held that Jail Manual must be updated to include the mandate 

of Article 21 of the Constitution which would be guaranteed to the 

prisoners. In Sunil Batra Versus Delhi Administration, the Court held 

that even a life time convict is entitled to his fundamental rights, 

guaranteed in Article 21 of the constitution. In Shamir Solhan Sanyal 

Versus Tracks Trading Pvt. Ltd.25 the apex court held that 

dispossession of tenant without due process of law was violative of 

Article 21 of the constitution. In Vellore Citizen Welfare Forum Versus 

Union of India, and others26, the court has issued direction to the 

Pollution Control Board to make the environment pollution free, which 

is considered as the fundamental right. In M.C.Mehta Versus Union of 

India27 , the Appex Court issued directions to stop the tanneries 

discharging affluent in Ganga - and take precautionary measures to 

purify the water of Ganges. In Kehar Singh Versus Union of India and 

others28 the Constitutional Bench of the Supreme Court observed that 

imposition of dealt sentences is an exception for which the special 

reasons must be giVen as enshrined under Article 21 of the 

constitution of India. In Madhu Mehta Versus Union of India29, the 

court committed the death sentences to the life imprisonment for the 

reason that the convict had suffered mental agency of living under the 
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shadow of the death for long. Delay in the execution of death sentence 

was barbaric. 

In Malpewishwaneth, Acharya and other Vs State of 

Maharashtra3o, the Supreme Court held that every law must be 

examined and reviewed periodically. If the law is found arbitary or 

unreasonable with the passage of time than it is liable to be struck 

down violating Article( 14) the provisions as laid in Article 14 of the 

constitution. There are certain cases where the Supreme Court -

insisted on changing the law which can be declared as dead law. In 

Amarnath Ashram Trust Society Versus Governor of UP31 the court 

declared that though the administration, is under trustee, it cannot 

violate Article 14 of the constitution which is mandatory. In Basudeo 

Tewari Versus Sido Kanhu University32 the Supreme Court held that 

Article 14 - provides that state must be fair, just and reasonable in 

the procurement of natural justice, though it is not mentioned in the 

Statutes. The Supreme Court considers the Right to Privacy as one of 

the ingredients of fundamental rights. Article 21 of the constitution of 

India is guaranteed even to child of 14 years - ensuring the right of 

basic education (Unnikrishnan Versus State of Andhra Pradesh33. The 

Right to education is concomitant to fundamental rights as enshrined 

in Part III of the constitution. The similar judgement was given in 

Bandhuwa Mukti Morcha Versus Union of India34, where the Solemn 

duty of the state is to provide basic education to the children who are 

working in different industries and factories. The court has also 

directed the government to take proper steps to educate all children

residing in the industrial areas and to protect them from all kinds of 

exploitation. It is obligatory on the part of the state to provide free 

legal aid to those who cannot afford to engage the counsel and bear 

the expenses of education. 



[340] 

(D) PROTECTION OF HUMAN RIGHTS IN INDIA 

Human Rights are recognised only after the 1st World War. The 

concept of Human Right, is mainly in respect of the human dignity. 

This Right has undergone series of stages- which can be traced from 

"Magne Carta of England, the Bill of Rights in the U.S. constitution 

and the Delegation of Rights of Man in France. In order to protect the 

life, liberty and freedom 1t all individual, International Labour 

Organisation was first recognised in the Philadelphia Declaration. 

After signing the Treaty of Versailles in 1919, ILO of 1946 became an 

autonomous part of League of Nations. The Universal Declaration of 

Human Rights was first occurred in the United Nation Charter 26th 

January 1945. The Universal declaration of Human Right was adopted 

in the 1Oth December 1948 by the General Assembly of the United 

Nation where the basic human rights are guaranteed and 

fundamental freedoms are recognized to which all men and women, 

are equal irrespective of the race, colour, sex, language, religion, place 

of birth. Some of the conventions which are made mandatory- (1) The 

convention against the discrimination in education, 1960, The United 

Nations Declaration on the elimination of all forms of Racial 

Discrimination, 1960. The internation convention on Economic, Social 

and Cultural Rights and International Covenant on Civil and Political 

Rights in 1965. The International Convention on suppression and 

punishment of the Crime of Apartheid 1973. The decade for Action to 

Combat Racialism and Racial Discrimination ( 1973 to 1983). The 

Declaration on Race and Racial Prejudice 1978, Implementation of the 

programme for the Decade for Action to Combat Racial and Racial 

Discrimination 1983. International Convention against Apartheid in 

Sports 1985. International Conference on Sanction Against South 

Africa 1981. Convention on the Rights of the Child, 1985. The 

Declaration on Rights of Persons belonging to the National or Ethnic, 
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Religious and linguistic Minorities adopted on 18th December 1992, is 

a landmark in the protection of minorities35 . 

The various efforts of International organisations are the result 

of the realization for the welfare of the individuals. Inspite of the 

humanitarian work of the United Nation, abuse of the Human Rights 

still persists in the International level. The Human Rights are fairly 

recognized uy the Indian Constitution in the form of fundamental 

Rights. Part IV of the constitution provides the directives to the state 

to enforce the social, economic, cultural, civil and political rights. 

Article 43 directs the state to secure for workers a living wage, decent 

standard of life and social and cultural opportunities. The Lok Sabha 

has established National Human Right Commission in December 1993 

to govern the military personnel to combat the terrorism and 

communalism. Certain laws are provided to safeguard the rights of the 

individuals- like right to life, personnel liberty according to Article 21. 

The Right to enforce the Human Rights provided in the Indian 

Constitution is protected through the certain provisions. Article 226 of 

the constitution empowers High Court to issue directions, orders, writ 

in the nature of Habeans Corpus, Quo Warranto, Mandamus and writ 

to Centiorari. These writs are used for the enforcement of fundamental 

Rights. Article 226 lays the powers of the High Court which is 

constitutional. Its jurisdiction is divided into two - (1) legal, 

constitutional and administrative. The Right to move to the Supreme 

Court is itself a fundamental right. Article 32, invest the Supreme 

Court with the power of the Judicial Review for the enforcement of the 

fundamental rights with the power to issue directions like Habeas 

Corpus, Quo Warranto, Mandanus, Certeori. Today the judicial 

activism has extended in a wide spheres -

The role of the judges- as quoted by P.N.Bhagwati is not only to 

interpret the law but also to create laws if they are not in the statutes. 

The Judicial Activism refers to the phenomenon of the court dealing 



[342] 

with issues which are traditionally not been touched. Where the 

constitutional rights of the people are involved the Court has its 

jurisdiction. The lack of concern by the legislature for some pressing 

problems of the people, lack of responsiveness of the government 

compelled the court to enforce the rights of the citizens through novel 

and innovative strategies to meet the needs of the time. In the case of 

environmental pollution, scandal, in allotment of government 

accommodation, Hawala Case, the Court uphold the constitutional 

rights. Public Interest Litigation - is often called the Judicial Activism. 

All laws are binded upon all the courts in India. If a particular law 

ultra vires, the Court will decide a matter as "legal lacuna". Justice 

P.N.Bhagwati ruled out that if the guidelines of compensation to 

victims of motor accidents, rail accidents are not enumerated m 

existing laws then the courts are at liberty to make the laws. What Dr. 

Ambedkar has enumerated was laid in Article 25 - which enforces the 

Fundamental Right. Sir Ivor Jenning considered the writ jurisdiction 

as the lawyer's paradise. "The future evolution of the Indian 

Constitution depends to a large extent upon the work of the Supreme 

Court ..... "36 

At present, the Supreme Court has delivered several 

judgements, in giving directions to government and civic agencies, 

depending upon the Rule of Law. Through Certiorari, the Court can 

dismiss the unlawfull government order and direct for the 

compensation, if the some damage is done to the person. Mandamus 

Certiorari and Prohibition - deals with wrongful action of Legislative 

bodies. 

Though the judiciary was conceived as an arm of social 

revolution, its contribution towards developing a new social order 

remained insignificant until the development of Public Interest 

Litigation. Rajeev Dhawan, has opined that although the court's 
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jurisprudence comes from the western sources, but certain reforms 

have been made ... for their conveniences. 

The English Judicial technique - is more or le.ss oriented by 

Judicial Jurisprudence, with the view of socio-economic status of the 

Indians, the judges - has to change their traditional method. 

(E) PUBLIC INTEREST LITIGATION 

PIL is perhaps the most wonderful gift that the apex court could 

offer to the people of India, in general, the down trodden, 

disadvantaged and marginal classes in particular. No principle of law 

or procedure established by the apex court in the past decades 

including the law laid down in Golaknath ( 1967) and Kesavananda 

( 1973) is similar to what "Court has delivered in "People's Union Vs 

Union of India37 Bandhuva Mukti Morcha Vs Union of India38 ... PIL 

seeks to modify the rigid rules of locus standi so that justice can reach 

the doorsteps of the poorest of the poor either by direct appeal or 

through a third party initiative. Justice Bhagwati, Chandrachud 

Kishna Iyer and Chinnappa Reddy are regarded as prisoners of PIL 

process. They have given a remarkable social justice delivery system 

in India. Though unique and innovative in many respects, the PIL is 

neither extra legal nor unconstitutional. On the contrary it is founded 

on the substantial provisions of the constitution as well as the ideals, 

objectives and values of the constitution. In particular, it is supported, 

first of all by Article 32 and 226 giving writ jurisdiction to the superior 

courts, second by the Directional Principles, regarding legal aid and 

equal justice in Article 39A, protection of environment and wild life in 

Article 48(A), 51A(g) and 51A(e) and finally by a broad construction of 

the Fundamental Right to life and personal liberty under Article 21. 

Prominent among the judges who pioneered the PIL movement are 

Justices P.N.Bhagawati and V.R.Kishna Iyer. Their trend settling 
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judgements shaping and supporting the PIL are remarkable in law as 

well as language and style. Justice Bhagawati propularly known as 

the father of PIL movement in India, describes PIL "as a strategic arm 

of legal and movement intended to bring justice within the reach of 

poor masses who constitute the law visibility once of humanity. He 

further stated that "the problem of the poor are qualitatively different 

from others and therefore they need different kind of lawyer's skill and 

a different kind of Judicial approach. The courts adopted a "pro-active 

goal-oriented approach". Justice Bhagawati argues that legal 

justification for PIL springs from proper interpretation of Article 32 of 

the Constitution. 

Justice Krishna Iyer takes an ideological view of PIL. According 

to him, PIL is a weapon of people in general the poor in particular 

against the arbitary executive and exploitative rich and capitalist 

classes. Thus he defines PIL as a people's forensic weapon to attack 

executive non-teasance, malfeasance and misteasance to shoot down 

Big Business stratagems injuring community interests and to defend 

the human rights of every citizen by whomsoever they are infringed. 

He goes on to say if the rule of law is to be meaningful then, "the 

people in their numbers, who have been victims of injustice, must 

have free passage to the portals of justice". Here the Locus standi 

must be broadened by a spacious jurisprudence of access to justice. 

Though the judiciary was conceived as an arm of social revolution its 

contribution towards developing a new social order remained 

insignificant until the development of PIL. Lawyers and Judges 

concentrate their work to their day to day work to ensure the justice 

in a democratic society. Law in a democracy works as a mighty 

weapon in the achievement of democratic ideal of socio-economic 

justice. The Supreme Court has adopted the English Judicial 

Technique - to develop the social-justice oriented industrial 

jurisprudence. It help to develop the human rights jurisprudence and 
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m this process developed its own image as "Protector of People's 

fundamental Rights. The courts and the judicial process in order to 

redeem its pledge to act as an arm of Social Revolution, needed a 

Judicial Therapy to cure the unhealthy society of its ailments39. Public 

Interest Litigation seems to cure such Judicial Therapy". 

Let's discuss some of the cases which comes under Public 

Interest Litigation: -

1. Blinding of Prisoners in Bhagalpur Jail: 

The barbarous practice of binding of industrial prisoners was 

continuing in the Bhagalpur Central Jail in Bihar. The whole thing 

had occurred in Prison, when Arjun Goswami, the prisoner was 

tortured, blinding his eyes by the jail officers, who was on duty on 

28.10.1979. The victim has addressed the petition to the Chief 

Judicial Magistrate of Bhagalpur. After going through the application, 

the C.J.M.40, has sent a Medical Board to examine the prisoners. 

These types of incidents have occurred several times in the jail and 

according to the Report of the Jail Doctor, the Chief Justice 

Chandrachud, Justice Chinnapa Reddy had developed a modern 

strategy to inquire, the jail frequently and compensation should be 

given to the prisoners. 

2. Bonded Labours: 

Bandhua Mukti Morcha is an organization, who took up the 

cause of releasing bonded labourers in the country. The members of 

this organization had filed a writ petition in the Supreme Court 

against the violation of Article 23 of the Constitution. Eventhough 

Bonded Labours System (Abolition Act) was passed in 1976, a large 

section of labours still working as bonded labourers in the states of 

Maharashtra, Madhya Pradesh, Uttar Pradesh and Rajasthan. The 

organization have alleged that the bonded labourers had to work 

under an inhuman and intolerable conditions. The contractors compel 
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these labourers to work in the quarries where the wages paid to them 

was a very small qmount, which barely mitigate their subsistence 

living. Their little negligible earning, barely satisfies the needs of the 

family. They often had to live under thatched roofs. So Bandhua 

Mukti Morcha, asked for residential accommodation for these 

labourers providing medical aid in the case of accidents. According to 

the orders of the Supreme Court, the bonded labourers are released 

from hazardeous places like of "stone quarries in Faridabad. The 

contractors did not treat them as human they were considered as 

serfs. The Court kept a watchful eye on "Mukesh Advani's Case (AIR 

1985 SC 1363), where the court has appointed the District Judge to 

inspect the State Mines of Mandsaur District of Madhya Pradesh to as 

certain the existence of banded labourers and submit report - about 

their living aid working conditions. The court has also appointed 

several persons to study problems of the bonded labourers and 

submit the report. Bandhua Mukti Morcha is a typical instance 

sharing apathy of the executive towards implementation of social 

welfare legislation. In (Bandhua Mukti Morcha V Union of India) case 

the judicial process which took up the cause of the social justice - to 

safeguard the life the bonded labourers. 

3. Protection of the Child Labourers: 

Inspite of statutory provisions, the employment of children in 

the factories, and stone quarries are still observed in nearly all over 

the country. They are paid less than minimum wages. A writ petition 

was filed by S.C. by "People's Union for Democratic Rights" alleging 

that the contractors have employed workers in Asian Games at New 

Delhi. Most of the workers were the victims of Bhopal Gas Tragedy. 

Similarly, same incident occurred in Fertilizer's Industries at Delhi. 

This Industry was owned by the Delhi Cloth Mill, a public limited 

company. On 4th December 1985, a major leakage of Oleum Gas took 

place from one of the units of Shri Ram Food's Industry. A large 
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number of persons both workmen and people were effected by the 

leakage of gas. The petitioner approached to the Supreme Court by 

the way of Public Interest Litigation, raising seminal questions 

concerning the true scope and ambit of Article 21 and 32 of the 

constitution requesting the Court. to determine principles and norms 

for deciding liability of large enterprises engaged in Manufacture and 

sale hazardous products, prescribe the basis on which damages in 

each case should be quantified and lay down the law relating to other 

connected matters. The court adopted a novel procedure and 

permitted the petitioner to appoint an Expert Committee to visit the 

Costic Chlorine Plant and submit report regarding inadequacies, in 

relation to the hazards to the public. The recommendations made by 

Manmohan Singh Committee - was similar to the Nilsy Choudhury 

Committee41 . The court found the similarity in the Reports submitted 

by the two committees. The judgement of the S.C. under the public 

Interest Litigation - helped to solve the problems of weaker sections 

who could afford to get the justice promptly. In Bhopal Gas, Peedit 

Mahila Udyog Sangathan and others V s Union of India, (AIR-1989, SC 

1069) the Supreme Court granted relief to the unfortunate victims of 

the Bhopal Gas Tragedy. The court further directed the state 

government of Madhya Pradesh - to provide foodgrains to the victims. 

4. Ecological Imbalances and Environmental Pollution: 

Rural litigation and Entitlement Kendra Vs State of UP (AIR 

1985 SC 652) brings into sharp focus on the conflict between 

development and conservation and emphasis on the need for 

reconciliating the two for the interest of the country42. The court has 

faced main issues relating to the in protection of the environment and 

to maintain the ecological balance. A Committee of expert has been 

appointed by the court under the chairmanship of Sri D.N.Bhargava, 

the Controller General of Indian Bureau of Mines, Nagpur - for the 

purpose of inspecting limestone quarries and report about their 
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working and impact on ecology. The limestone quarnes have been 

divided into three categories (A, B and C) - The limestone quarries 

under in category A is ahs an adverse effect on the environment. While 

mining operation most of the workers were child labourers and women 

workers ..... They were paid less than the minimum wages. The court, 

through the pressure of "People's Union for Democratic Rights" forced 

the contractors, of the Delhi of Development Authority to observe the 

Labour Laws and work accordingly to the constitution. The court has 

also declared that wages - which are not paid in due date must be 

paid in form "arrears and provide adequate facilities for their healthy 

living. Article 24 and Article 23 is been violated by the members of 

Delhi Development Authority. Article 23 of Constitution states that 

employment of workers on less than minimum ways- is equivalent to 

forced labourr is prohibited. At the same time non payment of equal 

wages to men and women labourers violates the constitutional 

guarantee of 'Equality'. 

Article 23 was violated in "Rajasthan Famine Relief Work's Case 

(AIR 1983, SC 320) where the workers were paid less than minimum 

wages under a law enacted by the Rajasthan legislature. Rajasthan 

Government relied on Rajasthan Famine Relief Work's Employment 

Act 1964 and submitted that Minimum Wages Act 1948 was not 

applicable and hence no question of its violations arises. Justice 

Bhagawati held that this Act has violated Article 23 and employment 

of forced labour was considered an unconstitutional. In M.C.Mehta Vs 

State of Tamil Nadu- (AIR 1991, SC 417) a complain was lodged 

against the owner of match factories of Shivakasi in Tamilnadu, who 

has employed a child labour, paying less than the minimum wages. As 

39(f) and 45 of the constitution was violated by the factory owner - by 

not only depriving the labour from their actual wages but also 

exploited to them to the extreme level. 
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The night of 3rd Dec., 1984 intressed the biggest and wide 

accident in the history at Union Carbides Plant at Bhopal, where 2500 

people died and millions suffered irreparable physical injury leakage 

of MIC Gas at Bhopal, attracted attention of lawyers, administrators, 

social workers, judges and jurists all over the world. It also raised a 

question, if any liquid or gas escapes which is injurious to the workers 

and the people living the surrounding area, whether on account of 

negligence, or otherwise what would be extent of liability of such 

industry and what remedies can be devised for enforcing such liability 

with a view to securing payment of damages to the persons affected 

such leakages of liquid or gas. The Supreme Curt has ordered for 

compensation to the victims of limestone quarries. 

Category· B and C has less impact on the environment. The 

Court however, permitted limestone quarries classified in category A, 

subject to rigorous observance of the provisions of Mines Act 1952, 

Metalliferrous Mines Regulations, 1961, and other relevant statutes. 

The court had appointed another committee under Shri D. 

Bandopadhya, the Secretary of Ministry of Rural Development to 

operate the areas of limestone quarry43 . After examining the report of 

Bandopadhya Committee, court insisted to take precautionary steps 

in extracting the limestone deposits. 

The Doon Valley which is famous for its perennial water streams 

and fertile soil and provides for important places of tourist attraction, 

centres of education, research and defence, was in danger because of 

erratic, irrational and uncontrolled quarrying of limestone. The 

landscape had been stripped bare of its verdant cover. Green cover 

today was about 10% of the area as against 70% a decade ago. There 

was therefore, the growing apprehension that if mining was carried 

on. Stage will come when there will be dearth of water in the entire 

belt. The court however held that it is for the Government and the 

nation and not for the court to decide whether the deposits should be 
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exploited at the cost of ecology and environment considerations or the 

industrial requirements should be otherwise satisfied. The court 

warned that Governments, both at the Centre and the state must 

realize and remain cognizant of the fact that stake involved in matters 

is large and far reaching. The evil consequences would long last if, 

unwanted situation sets in, the greenery of India would some day may 

perish, and tht:> Thar Desert may expand its limits. The court left the 

matter ultimately to be decided by the Government. Article 51A(g) of 

the constitution emphasised on the preservation of the environment 

and to maintain ecological balance. 

5. Cleaning Ganga from Industrial Pollution 

The Public Interest Litigation was filed m 1985 - drawing 

attention of trade effluents into the Ganga River by evergrowing 

industries. The Supreme Court admitted the writ petition and directed 

the government to take appropriate steps to prevent water pollution, 

by an order dated 9th September 1985. The petition was filed by the 

lawyer M.C.Mehta who seek to restrain the tanneries of UP from 

discharging industrial effluents into the Ganga. People living near the 

river side, will be effected by discharge of water of the river. 

The Municipalities, and the local bodies - were ordered to make 

proper sewerage into the river. Due to the pollution of the industries 

the people residing near the river find it difficult to drink and bath 

with such water. According to the courts order 30 tanneries in U.P. 

were closed down. Article 48A of the constitution which says down 

that the Government would protect and improve the environment. 

Article 51A made it the duty of every citizen to do the same. This has 

been enforced by the court. The Court also invoked the provision of 

water (Prevention and Control) Act 1974, Environment (Protection) 

Act, 1986 and the Proclamation adopted by the UN Conference on the 
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Human Environment at Stockholm in 1972 to justify the Judicial 

Intervention. 

The Court has directed: -

In order to arouse consciousness of cleanliness of environment, 

the Central Government and the State Government and the Union 

Territories - must organize a committee to invigilate the city at once in 

a year. 

Conclusion: 

The emergence of the PIL is the result of Judicial Activism. 

When the citizen does not get justice from the legislature or the 

executive, he is compelled to seek redress from the judiciary, the third 

organ of the government. Usually the three organs have their own 

duties and responsibilities to fulfill constitutional obligations. But 

when the other two organs do not pay proper attention for the 

fulfillment of constitutional directions and its values, the judiciary 

cannot remain silent, in the scheme of "constitutional democracy, the 

judiciary has to perform the function of watchdog. Though the 

legislature and the executive bear a direct responsibility of the people, 

as they are elected by people. They acquire large power and patronage 

they, misuse their trust, imposed upon them. But the Judiciary acts 

an indirect agent to help the citizens through the innovative technique 

of Public Interest Litigation. Thus PIL is a kind of legal action initiated 

in a court of law for the enforcement of public interest or general 

interest in which the public or a class of the community have 

pecuniary interest or some interest by which the legal rights or 

liabilities are effected. Upendra Baxi called the Public Interest 

Litigation as the social action litigation. The liberalised rules of 'locus 

standi' comes under PIL. Such Litigation has been against the 

violation of human rights, for honest and efficient governance, against 

environmental degradation. During the first phase of PIL the emphasis 
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was on human rights of the weaker sections, of the society. This 

included prisoners, under trial prisoners, bonded labourers -

unorganized labourers or women in protective homes. The Judicial 

Process is so complicated and expensive that common people cannot 

afford to get justice. Thus through PIL the Supreme Court has been 

able to uphold the rights of the poor and socially disadvantaged 

people. It is no longer a court of landlord::;, princes, industrialist 

government servants. The court took upon itself the reality of 

sufferings which the vulnerable groups has to tranquil, through the 

judicial process. Even though the separation of powers was not only 

tolerated but welcomed. Right from the basic structure of doctrine till 

the compensation to the victims of the government arbitrariness, 

denial of human rights, shows the enlargement of Supreme Court 

Powers. Thus the court, acted as Protector of Democracy. Without 

changing its own structure by itself, but by acting as a "Catalyst". 

(F) REVISITING INSTITUTIONAL SUPREMACY OF SUPREME 

COURT: 

Indian Society has witnessed phenomenal transformation 

during the last couple of years. These changes were due to the trends 

and impact of economic growth. The changes at the institutional level, 

political and social in nature do not receive adequate attention. To be 

more specific the attitudinal changes and the assertiveness that has 

been evident in the Judicial institutions are underestimated. They 

however need mentioning. This is important because legislature and 

the executive have failed to debunk the corrupt and criminals from 

political institutions44 . This is a truism that had the apex court could 

not given affirmative interpretations of the constitution of India. Many 

of its jurisprudential intricacies specially those which are related with 

the appointment of persons in governance would not have figured act 
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so vividly. The resulting effect of this decisiveness in reinforcement of 

the constitution of India not in absolute terms though as the Supreme 

document and the government are accountable and responsible to 

this sacred text. Inspite of social turbulence and political uncertainties 

the role and significance of the Supreme Court of India has been 

unchallenged. Let us take some areas, where the Supreme Court 

played a decisive role in protecting tights dignity and liberty of the 

citizens of India as enshrined in the constitution. Supreme Court 

acted as a watchdog to protect these rights. 

In the case of Jaya Lalita - the former Chief Minister of Tamil 

Nadu, the Supreme Court withheld her position since she was charged 

with a number of illegal misdeeds and corrupt practices in her 

government. A number of criminal records has been alleged against 

her ministers. In the same year, the Chief Justice. A.S.Anand declared 

that "Constitution is not a document in a solemn form, but a living 

framework to the government, of the people who are exhibiting a 

sufficient degree of cohesion and its successful working depends upon 

the democratic spirit underlying in letters and spirit .... The Supreme 

Court in case of S.R.Choudhuri Vs State of Punjab45 - the 

appointment of Tej Prakash Singh in the Punjab Legislative Assembly 

was challenged by the Supreme Court declaring - his appointment 

was invalid and unconstitutional. 

In the case of B.R.Kapur Vs State of Tamil Nadu46 Justice 

S.P.Bharucha upheld a similar opinion that "the constitution is 

Supreme lex, the permanent law of the land and there is no 

department or branch of the government above or beyond it "In this 

case the court held that a person who is convicted of a criminal 

offence and sentenced to imprisonment for a period of not less than 

two years cannot be appointed Chief Minister of a state under Article 

164(1) read with (4) of the Constitution of India. 
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In Supreme Court, intervened into the non political matters too. 

The pollution in Delhi has been a serious issue, which no government 

so far had given importance. It is the Supreme Court that had taken 

the remedial measures to check pollution. In Maneka Gandhi Vs 

Union of India47 the court has pointed that right to life and right to 

live with human dignity comes within the orbit of Fundamental 

Rights. In the simil~_! c?.se in Olga Tellis Vs Bombay Municipal 

Corporation48 right to livelihood was recognized as a part of Article 21 

of the constitution. In Chameli Singh and others Vs State of UP and 

another AIR(1996) 2 sec 549 -right to shelter was recognized as a 

fundamental right and a part of Article 21. Right to livelihood in any 

civilised society means, right to food, shelter, education, proper 

pollution free environment, medical care etc. 

The Public Interest Litigation is a spectacular weapon of the 

judiciary through which the court can not only interpret the 

constitution but can also evade "emerging threats from the, political 

institutions and social integrity. The PIL is thus a effective weapon to 

redress the grievances of National interest. Any member who has 

sufficient interest can maintain an action for judicial grievances, for 

public injury arising from any breach of public duty. So the 

introduction of rule of law is necessary for the realization of the 

objectives of the constitution. Till 1970, the Supreme Court has 

followed the traditional approach in discharging their function. The 

two organs executive and the legislative are no more performing their 

duties - since the members are corrupted and not trust worthy to 

their services. To stop the malpractice deficiencies, the Supreme Court 

acted as sole interpreter of the constitution. The Supreme Court is not 

only a guarantor of the fundamental rights of the citizen who is the 

protector of human rights, which are guaranteed by the international 

instruments of human rights. It is always accepted that judicial 

construction of law must comply with principles laid down in 
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International Conventions. In Nilabati Behera Vs State of Orissa 

case49. Justice T.S.Verma had referred to Article 9(5) of the 

International convenient on Civil and Political Rights (1966) which 

declares that "Anyone who has been the victim of unlawful arrest or 

detention shall have an enforceable right to compensation". Similarly 

in Vishaka Vs State of Rajasthan Case5° the Chief Justice J.S.Verma 

has opinF-rl that "the fundamental rights guranteed in the constitution 

emphasis on the "gender equality" - which includes prevention of 

sexual harassment of abuse. "Thus to promote the Human Right's 

Culture, the Supreme Court is not sufficient, the two other organs, 

executive and legislative must also coordinate to enforce the "basic 

philosophy of human rights, and nation building". Otherwise, it would 

remain as an elusive dream". 

(G) JUDICIAL ACTIVISM IN INDIA LEGISLATURE - JUDICIARY 

STANDOFF 

The unique feature of the Indian Constitution is the division of 

powers among the three branches of government, namely the 

Legislature, Executive and Judiciary. The three branches work 

harmoniously to meet the needs and aspirations of the masses. The 

constitution, the Supreme Law of the land empowers the judiciary to 

resolve disputes which arise between the citizen and states between 

the states and the centre. The judiciary under the Indian constitution 

is the custodian of fundamental and other legal rights of the people.· 

This empowers the court to protect individuals from the legislative and 

executive excesses and thereby protecting, preserving and developing 

the democratic system and also maintain correct constitutional 

balance between union and state. Therefore judiciary is assigned the 

task of interpreting the constitution in order to determine what is the 

power conferred en each branch of government. What are its limits 
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and whether the action of any branch of transgresses such limits. It is 

for the judiciary to uphold constitutional values and to enforce 

constitutional limitations. The court has been endowed with the power 

of reviewing the constitutional validity of laws passed by the 

legislature. The duty of interpreting constitution with an enlightened 

liberty falls on S.C. The S.C. is a powerful agency to control the 

actjvities of both legislature and executive. 

Recently the Supreme Court has become the centre of 

controversy on account of the level of judicial activism. The concept of 

judicial activism gained popularity in 1990 and has greatly 

contributed to the enhancement of powers and position of Supreme 

Court. The expression activism mean being actions, doing things with 

decision. Activism is a judicial policy making which further the cause 

of social change or articulates such as liberty equality or justice. 

The Supreme Court of India is now extending its power of 

activism to the areas, which are under the executive. The former P.M. 

P.V.Narasimha Rao referred to the Supreme Court the most sensitive 

and highly controversial issues of 27 percent reservation of jobs in 

Central Govt. and public sector undertaking, introduced by National 

Front Government headed by V.P.Singh. Though the apex court found 

the decision of National Front Government constitutionally valid, it 

exempted the creamy layer from the benefit of the reservation. In the 

recent year, Supreme Court is also interfering in the area of higher 

education. For instance the Supreme Court held that unaided 

minority and non minority institutions have absolute rights to 

establish administer and admit students of their choice in medicine, 

engineering and other professional courses according to the act the 

government instance. The Court also abolished the state quota and 

reservation in the unaided private minority and non minority colleges. 

The apex Court held that imposition of state quota of seats or entering 

the reservation policy of the state on available seats in the unaided 
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professional institutions were act constituting serious encroachment 

on right and autonomy of private professional educational institution. 

On a recent ruling the SC while upholding the constitutional validity 

of 77ili, 8}st, 82nd and 85th constitutional amendment on 19ili October 

2006, held that the provision of reservation for the scheduled castes 

and scheduled tribes and other backward sections of society has to 

adhere to the 11pper limit of 50%. A five judge ~onstitutional bench 

headed by former chief justice Y.K.Subharwal, handling down the 

ruling also said that creamy layer among the reserved category must 

be excluded from the benefit of reservation. The Court also said that 

overall efficiency of the administration must also be taken into 

consideration while framing the reservation policy. On 23rd May 2005 

S.C. declared the presidential proclaim dissolving the Bihar Legislative 

Assembly as unconstitutional which was seen as a maJor 

embarrassment to the UPA Government at the centre. Intervening the 

Jharkhand political crisis, the S.C. ordered the protem speaker of the 

Jharkhand Assembly to conduct a composite floor test in Assembly 

ascertain to ascertain as to who enjoyed the majority, Shibu, Soren or 

Arjun Mandu. The apex court strongly observed if the averments of 

, the petitioner are correct then the action of the Governor, in 

•ointing Mr. Shibu Soren is a fraud on the constitution. The 
app 

h k 
l,and imbroglio gave rise to legislature. Judiciary stand off over 

J ar ~· 

their rc ~'~pective powers. More recently Lok Sabha speaker Mr. 

Somnath ~hatterji strongly refused to allow courts to pronounce on 

whether the ~orne, could expel its members on the evidence of video 

recording shii"Jng accepting money for asking questions in the house. 

Those who intervened in the area of contesting election. It held that 

the sentence of imprisonment awarded to a person for various 

offences should be taken into Account cumulatively for the purpose 

attracting the aisqualification. If the total sentence period exceeded 2 
\ 

years imprisonri(~nt if would attract the disqualification under the 
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section 8(3) of the representative of people Act and a convicted person 

could not contest the polls. The Supreme Court declared the section 

33B of the Representation of the People Act 2002 as null and void. 

Section 33B stated that a candidate was not liable to disclose any 

information other than that required under the Act. This amounted to 

an open base on dissemination of information. According to S.C. the 

right to secure information abc11t t!;.c contesting candidat~ is 

considered as an integral part of a fundamental right. Hence Right to 

information should be allowed to grow rather than being frozen and 

stagnated. The court further held his view that the voters had a 

fundamental right under Article 19(1) of the constitution to know the 

antecedents of a candidate for various reasons mainly so that they 

might caste their votes intelligently in favour of persons who were to 

govern them. 

Very recently on 4th December 2007 the Supreme Court again 

interfered in the legislative process of the country. The court refused 

to suspend the operation of AIIMS Act that curtails the tenure of Dr. 

P. Venugopal of AIIMS Director and remove him from the service but it 

ordered notice to the centre, Union Health Minister and others seeking 

their response in two weeks. The judicial activism gave rise to 

legislative judiciary stand off. It has led to prosecution of a number of 

politicians and other public servants on various charges. Judicial 

Activism has been criticised by the politicians and same constitutional 

aspects- while it is warmly welcomed by the lawyers and the general 

public. On the question of judicial activism there has been divergent 

views one can notice in India. While same suggest that this is 

necessary to ensure justice and efficient functioning of policy on the 

other hand may criticize it in the assertive judiciary form. By resorting 

to judiciary activism the judges have taken the judiciary closer to the 

people, provided them with the speedy redressal of grievances and has 

served as a check on the other branches of government. 
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Judicial activism is good for democracy in the short term but it 

is harmful in the long term. When unguided, it can lead to judicial 

adventurism. Many times, it creaed multiplicity of rights without 

adequate means of enforcement. Unnecessary encroachment to 

legislative and executive domain is unwanted. The former Chief 

Justice of India AIM Ahmedi held the view that phenomenon of 

judicial activism in its aggressive sole will have to be temporary one. It 

cannot became a permanent feature of jurisprudence or governance in 

democracy. The legislature, the executive and judiciary have their 

mutually reinforcing roles in our democracy none can upsurge the 

role of other. Judicial activism should never verge on judicial 

adventurism. Similarly the former judge of the S.C.Krishna Aiyyar 

says that Judicial Activism is only a passive phase. This passive phase 

has come as a timely device to meet the social political crisis which is 

the result of bureaucratic administrative inefficiency and legislature 

short sightedness, "The Supreme Court on 10 December 2007 called 

judicial restraints. The apex court has asked courts not to take over 

the functions of the legislature or the executive, saying three is a 

broad separation of powers under the constitution and each organ of 

the state must have respect for others and should not encroach on 

their domain. Further the court observed, if the Judiciary does not 

exercise restraints and overstretches its limit there would a reaction 

from politicians and other. The politicians will then step to curtail the 

powers or even the independence of the Judiciary. The bench 

compnsmg Justice A.K.Mathews and Justice Markandey Katju 

warned the courts that Judicial activism must not became judicial 

adventurism.. The court took strong exception to the Delhi High 

Courts. Recent intervention in cases like nursery admission, free beds 

for the poor in hospitals, misuse of ambulances, begging in public, 

unauthorized constructions and road accidents. The bench said, these 

were matters pertaining exclusively to the executive or legislative 
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domain. If there is a law, judges can certainly enforce it but judges 

cannot create a law and seek to enforced". 

The Judiciary like legislature, are the creation .of constitution 

and have to keep within the limits of their constitutional powers. The 

court should stick to the spirit of constitution and there should be no 

contradiction between the role of the judiciary to the legislative in so 

far as both are expected to g1ve practical shape to the ideals enshrined 

in the constitution. It is necessary that the three organs of the govt. 

should work in coordination to ensure the liberty and dignity of the 

citizens. 

In the recent past the Supreme Court assumed a more active 

role that issued directives to various authorities, governmental and 

civic to discharge their assigned duties. For instance it issued a 

directive to CIVIC authorities of Delhi to dispose the garbage 

accumulated on the roads and lanes which was posing a serious 

threat to the health of the people. Similarly it sought classification 

from the government regarding the criteria adopted for permitting 

certain persons to retain government accommodation after the 

retirement or after ceasing to hold public offence. In the Hawala Case 

the Supreme Court issued a mandamus to the Union Government and 

CBI to complete inquiry to the allegations against several cabinet 

ministers and politicians with a stipulated period. 

The Supreme Court began to take cogmzance of custodial 

deaths, bridges burning and rape in police stations. The apex court 

also ordered the police not to handcuff a man arrested purely on 

suspicion. Similarly the Supreme Court enhanced the payment for the 

women who have become widow, in November 1984 in anti Sikh riots 

ensuring security of working women, invalidation of arbitary decision 

of former ministers of a prominent political party of India, allotting 

government accommodation in shops, petrol, pumps and gas agencies 
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and asking errant ministers to recompense the government by paying 

heavy sum from their personnel accounts issuing of instructions to 

CBI as to how it should go about investigating various seams etc. 

Further in the field of preventing the abuse of child, labour and 

environmental hazard, the Supreme Court has shown commendable 

activism. 

It is the extent and v1gour and the readiness with which the 

court exercise the power of judicial review. Judicial activism also 

connotes the role played by the judiciary. Many analyst believe that 

"an judicial power in cases, where in the judiciary comes face, to face 

with legislative arbitariun or executive abuses or interference in the 

due course of legal proceedings. As the executive the legislative wings 

of the government were not is discharging their constitutional duties, 

the judiciary resumed more active role. Judicial activism falls in two 

categories -

First principle consist of new concepts, new axwms and new 

procedures - involving substantive and procedural law. Second 

priority is given to the policies programs and giving directions as to 

executive, when they are not obligatory and are entirely in the 

discretion of the executive and the legislative on the other authorities. 
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