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CHAPTER-V 

JUDICIARY AND PROTECTION OF THE RIGHTS OF THE 

BACKWARD CLASS - SUPREME COURT AND ITS ROLE 

In 1989, when V.P. Singh Government declared the acceptance 

of the Mandai Commission Report there was s1: i3t opposition to that 

decision. A Commission headed by Mr. B. P. Mandai to consider the 

conditions of backward classes and to suggest measures for improving 

those conditions have been appointed by the Janata Government in 

1978. Its report had been gathering dust for years. A demand for 

implementing it, was being made on behalf of the backward classes. 

The Commission recommended reservation of 27 percent of the jobs in 

government services for the other backward classes in addition to the 

reservation of jobs for the Scheduled Castes and Scheduled Tribes. 

The implementation of Mandai Commission's reconsideration was a 

one of the manifesto of Janata Dal. Prime Minister V.P. Singh decided 

to implement the recommendation of the Commission and that 

decision contributed to the fall of his government. Reservation for 

backward classes has already been implemented in the South. But 

this was not prevalent in the North. It was Indra Sawhney who filed a 

writ petition in the Supreme Court challenging the decision of the 

government to reserve twenty seven percent of the posts in limit 

services for the backward classes. Neither the Chandrashekar 

Government nor the Narasimha Rao Government took any decision on 

that question. They decided to wait until the Supreme Court gave its 

decision. Even the pre-reservation lobby did not urge the government 

to implement the report without waiting for the decision of the court. 

Sawhney's petition was a great relief to the political parties because 

they were saved from taking any position. 
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In Indra Sawhney Vs United of India1 , the Supreme Court was 

asked whether the criteria for classification of backward classes 

adopted by the Mandai Commission were valid whether reservation of 

so many posts was valid, various issues were raised - in relation to 

reservation. The issues that came before the Court in Indra Sawhney 

seemed to divide the Indian nation vertically. There were a large 

number of people who thought that reservation on basis of Caste was 

against the principle of equality before the law. While others believe 

that discrimination in favour of disadvantaged sections who had to be 

identified by caste was a small price that the nation paid for bringing 

about equality in an unequal society. This division was reflected 

among the judges of the Supreme Court. Two out of nine judges held 

that there should not be reservation on the basis of caste at all. The 

majority Justice B. Jevan Reddy, Chief Justice Kania, Justice 

Venkatachalliah, and Justice Ahmedi upheld the decision of the 

government to implement the recommendation of Mandai 

Commission. Justice Sa ... twant, Pandian and Thomman gave separate 

concurring judgments. The Courts held that Caste could be one of the 

criteria for the determination of backwardness and that reservations 

up to fifty percent of the total number of jobs was constitutionally 

valid. The Court's approval of the government decision conferred 

legitimacy on that decision. This task was not easy. The judges 

referred to the difficult task which lay ahead of them when they dealt 

with rival contentions. 

(A) CASTE AS CRITERIA FOR RESERVATION: 

The framers of the Constitution felt the need of reservations for 

the Scheduled Castes, Scheduled Tribes and other backward class 
' 

since the Indian society is Caste ridden society and these weaker 

sections are been deprived from this own rights. There has been a 

burning question since independence regarding the reservation of 

schedule castes, scheduled tribes and other backward classes. Even 
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though the constitution guarantees equality before the land and equal 

protection of laws to every citizen of India, yet there are many who are 

deprived from the "Right to equality''. A Large segment of the society 

suffers from starvation, poverty, shelter and clothing. Even though, 

the considerable efforts been made by the executive, legislative and 

the judiciary, yet the caste attitude has not been vanished from the 

society. The practice of Untouch ability is still been observed in every 

corners of the country. Even though the provisions of the constitution, 

are laid to safeguard the interest of the society's backward class. 

Nothing shall prevent the state from making any provision for the 

reservation of appointments or posts in favour of any backward class 

of citizen .. Further, Directive Principles of State Policy as provided in 

Part IV of the Constitution, lays down the fundamental principles for 

the governance of the Country. The state shall promote with special 

care educational and economic interest of the weaker sections of the 

people - particularly the schedule caste and schedule tribes - shall be 

protected from social injustice and all forms of exploitation. Dr 

Ambedkar raised a voice for the representation of the weaken section 

in state services. From the pre-independence days the administration 

and the legislatives felt the need to improve the downtrodden classes. 

"Caste is considered as one of the criteria for identifying the backward 

classes. But according to Article 16(4) and Article 46 of the 

constitution, caste identifying is not the sole criteria for identification. 

Those who are economically backward - can also be enlisted in the 

backward classes. 

Judiciary has neither accepted caste nor poverty alone as the 

criteria for social and educational backwardness for the purpose of 

reservations as envisaged under Article 16(4) of the constitution. In 

Madras Vs Smt. Champakan Dorairajan AIR-1951, SC-226, the 

Supreme Court struck down the classification in the Communal 

government Order founded on the basis of religion and caste. In M.R. 



[222) 

Balaji vs. State of Mysore (AIR 1963 SC-649) the Supreme Court 

observed that though Caste in relation to Hindus may be a relevant 

factor to be considered in determining the social backwardness of 

groups or classes of citizens, it can not be made the sole and 

dominant task. Social backwardness is the ultimate result of poverty. 

In R. Chitralekha Vs State of Mysore2, the Court observed that the 

classification of backward cla~ses based on economic conditions and 

occupations is not bad and does not offend Article 15(4). The Caste of 

a group of citizens may be a relevant factor to determine social 

backwardness of a class; it can not be sole or dominant test in that 

behalf. In Triloki Nath Vs State of Jammu & Kashmir3 the question 

was of reservation of 50% gazetted posts in favour of Muslims of 

Jammu & Kashmir to be filled by promotion. The Court opined that 

inadequate representation in the state services would not be decisive 

of determining the backwardness of the section of the community. The 

court expressed that backward class is not used as synonymous with 

backward caste or backward community. "The members of the entire 

community or caste may in the social, economic and educational scale 

of values at a given time be backward class, but that is not because 

they are members of a caste or a community, but because they form a 

class. In an ordinary connotation, the expression class may mean a 

homogeneous section of people grouped together because of certain 

likeness or common traits who have identical attributes like status, 

rank, occupation, race, religion. In Janki Prasad Parimoo Vs State of 

Jammu & Kashmir4 the Supreme Court held that mere poverty cannot 

be test of backwardness. In the rural areas, large section of population 

are generally poor. The Priestly class according to the yardstick, 

following the traditional profession are at socially and educationally 

backward. While others who are designated as cultivators of land are 

economically backward. The court refused to take economic 

consideration as the criteria for social and educational backwardness. 
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In State of U.P. vs. Pradip Tandons reservation in favour of rural 

areas was held to be unsustainable on the ground that it cannot be 

said as general proposition that rural areas represent socially and 

educationally background classes of citizen. Poverty in the rural areas 

cannot be the ba~is of classification tQ support reservation for rural 

areas. 

In Kumari K.S. Jaysree vs. State of Kere[a6 dealing with the 

question whether caste can by itself be a basis for determining social 

and educational backwardness, the court observed that it may not be 

irrelevant to consider the caste group of citizens claiming to a socially 

and educationally backward. Occupation, place of habitation may also 

be relevant factors in determining who are socially and economically 

backward classes. In Akhil Bharatiya Soshit Karamchand Sangh 

(Railway) vs.. Union of India7 the court upheld reservation of various 

concessions in favour of members of scheduled castes and scheduled 

tribes. From the above cases, the Court asserted that Caste and 

Poverty can not be the sole criteria for the identification of 

backwardness. In practice caste has been sole criteria for making 

reservation. 

Chief Justice Chandrachud agreed with justice Desai. In K.C. 

Vasanth vs. State of KerelaB, case - that reservation in favour of 

scheduled caste and scheduled tribes could be made7 for a fixed span 

of fifteen years and after this period they should also be subjected to 

the means test i.e. the test of economic backwardness. (Chandra 

Chud C.J rightly stressed that policy of reservation in employment, 

education and legislature institutions should be reviewed). But for 

identifying backward classes, Chief Justice Chandrachud stressed 

upon two tests. One that, they should be comparable to scheduled 

castes and scheduled tribes in matter of backwardness and two that 

they should satisfy means tests such as state government may lay 

down in the contest of prevailing economic conditions. Chandrachud 
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C.J. rightly stressed that policy of reservation in employment, 

education and legislative institutions should be reviewed every five 

years or so. The case of scheduled castes and scheduled tribes is 

however different in most of the cases, they were been treated as 

human beings and forced to do manual jobs and live in slums. 

Animals have better lives than them. Despite the abolition of 

untouchability constitutional guarantee and promises and welfare 

programmes for their uplifment. Mania! jobs like sweeping, cleaning 

the sewerages, removing the wastes from the laboratories. The higher 

castes do not hesitate to massacre harijans, rape their women and set 

their dwellings ablaze. The Harijans are not allowed to enter the 

temples. They are deprived in every respects from the main stream of 

the society.. The reservation policy to has fixed a percentage for 

selecting harijans. The humiliation on the Harijans still continues 

eventhough the reservation policy is laid in the constitution for the 

backward classes. Protests against reservations have started m 

different parts of the country. Mare Galanter considered this as 

'Compensatory Discrimination". Though he commented on the 

reservation policy, it would in difficult to improve the plight of harijans 

until reservation made essential for services. 

Immediately after the independence under Gandhian influence. 

Indian were sympathetic towards down trodden classes and so they 

didn't mind reservations in this favour. Now after four decades 
' 

reservation are being despised by other castes and generating hatred 

against lower castes entitled to reservations. This dangerous attitude 

calls for a change. Policy of reservation needs to be nationalized. No 

doubt the downtrodden masses need reservation. 
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B. DISCRIMINATION DONE IN CERTAIN CASES BY THE SUPREME 

COURT: 

Though the Practice of untouchability in any form is forbidden. 

According to Article 17 still this practice is noticed in the case of 

judiciary. The Parliamentary Committee, on the welfare of scheduled 

caste and scheduled tribes has accused Supreme Court for practice of 

discrimina:ry act against the policy of reservation. Supreme Court 

being the apex court, has ruled out the reservations excluding 50% of 

the total seats available. In the case of judicial appointment the 

reservation should not be made on caste based. The court felt that 

unlimited reservation may causes injustice to the 'other sections of 

the society". In certain cases like Medical College, Engineering 

Colleges, certain criteria is required for getting admission. Only the 

most talented students can opt for the admission in these colleges. 

Although constitution did not provide 'the reservation' for the 

backward class especially in the 'technical' medical and engineering 

colleges', yet the prime emphasis is on the 'principle of equality. 

Article 14 and 18 ensures the "principles of equality" Article 15, 

stipulates that State shall not discriminate on grounds of religion, 

castes, sex or place of birth when a dispute arose between Madras 

Government and the Medical Colleges, the Supreme Court nullified 

the action of violating articles 15, and the Government argued that 

Article 46 lays emphasis on the educational and economic interests of 

the weaker sections of the society. The Supreme Court, however 

declared in Champakam Dorairajan vs Madras case that in the name 

of implementing a directive principles the Government cannot 

implement the Fundamental Rights. As a result the Government 

inserted Class 4 to Article 15 which allows the state to make special 

provisions for the advancement of SC/ST. Thus discrimination is now 

legally permissible. Some sections of the society undoubtedly needs 

special case. But the unwarranted of the provision for reservations 
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can not be justified. The Supreme Court on vanous occasions has 

restricted its use. In Pradip Pandey Vs U.P., it held that reservations 

for candidates of hill areas in Uttarkhand could be made. But the 

students of villages could not raise such a claim. Similarly in 

Jayashree Vs Kerela, it ruled that financial conditions also has to be 

considered, while using this provision. Thus a lower caste candidates 

who is well.of cannot claim his rights to reservations. 

This is essential, since reservations have already created a 

privilege class among the backward class, aggravated, groups 

consciousness and encouraged inequality. Vote banks politics has 

further complicated matters. The system of reservations may continue 

but it has to cater to the greater interest, of the nation. 

It has been, suggested that, Article 146 and 229 be amended, 

directing the judiciary to apply the reservation policy in judicial 

appointments of the backward classes, while others viewed, that with 

'the approach of removing inequality by bringing parity among the 

unequals the job reservation policy has gone far beyond 'Policy of 

inequality'. The job reservation hurts the dignity of the members of the 

general category. 

The Backward class are mixed category of peoples nuclear and 

elastic comprising roughly 1 I 3rd of the total populations. They are 

Scheduled tribes and other backward class. They belong to well 

defined categories. So far as our framers of the constitution, is 

concerned, with the concept of 'equality'. Since the country was 

'subjugated by the British rule. A series of debate took place in the 

Constituent Assembly by the makers of the constitution guarantying 

right to equality. But the practice of inequality is visible in every 

sphere of the community life, whether they belong to urban or rural'. 

Caste and Class became quite difficult to distinguish between the two. 

Rigid strata of the society makes the tough barrier between caste and 
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class in a general form. It also make the variation between rich and 

the poor. 

The distinction between caste and class is clear after the judicial 

pronouncement in Balaji vs State of Madras case. But in Rajendra's 

case, 'a slight variation in judgement, took place. The caste is called a 

class of citizens. In Periakaruppan's case, 'A caste is recognized as a 

class' Aithough the terms seemed to be ambiguous. 

C. JUDGEMENT OF THE SUPREME COURT WITH RESPECT TO 

RIGHTS OF SCHEDULED CASTES & SCHEDULED TRIBES CASES -

CITED : WITH REGARD TO RESERVATION AND PROTECTIVE 

DISCRIMINATION 

1. Lalla Chacko Vs State of Kerela9: 

Chacko, is the petitioner of this case, he belongs to the Nair 

Community. The petitioner, was denied admission in the Medical 

College, even though he had secured 1st class in B.Sc. degree, 

obtaining 639 marks in the subject. The issue of this case was what 

criteria is required for identifying the socially and educationally 

backward classes? The family whose income is below Rs 6000, can be 

declared as backward and so the petitioner who belong to the family of 

low income, was entitled to get admission in the Medical College, in 

the reserved quota even though he had secured higher marks than the 

candidate who has already been admitted to the Medical Colleges 

securing less marks than the petitioner. Counsel on behalf of the 

Petitioner says that if the income is the criteria for deciding the 

backwardness of a class, then the petitioner also belong to the 

backward class and should have been admitted to the course. Here 

the Kerela Education Institution utilized the means-cums-caste test 
' 

for determining the backwardness of a class. To determine whether a 

class is backward is a very complex question. The basis of income can 

not be only source of backwardness. So holding annual income of 
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families alone cannot determine social and educational backwardness. 

Thus decision was overruled. 

2. P. Rajendran Vs State of Madras: 

Facts: Article 14 and Article 15 has been violated by the Madras 

Government since the rules made by the Madras Government for 

admission in the First Year. Integrated MBBS did not fovour all the 

classes of the society. The seats were reserved only for socially and 

educationally backward classes as specified in the castes. 

Fact: Can caste be considered as the sole test for determining 

socially and educationally backward classes. Rule 15 has provided the 

reservation of seats for socially and educationally backward classes, 

as specified in Appendix which refer only to castes. Article 15 forbids 

the discrimination against any citizen on the ground only of religion, 

race, caste, sex, place of birth or any of them. Article 15(4) permits the 

state to make any special provision for the advancement of any 

socially and educationally backward class of citizens. The bone of 

contention is that the list of socially and educationally backward 

classes for whom the reservation is made under Rules 15 is nothing 

but a list of certain castes. Therefore, reservation in favour of certain 

castes based only on caste considerations violates Article 15( 1) which 

prohibits discrimination on the ground of caste only. Now if the 

reservation in question had been based only on Castes and had not 

taken into account the social and educational backwardness of the 

caste in question, it would be violative of Article 15(1). The caste is 

considered as a classes of citizens and if the caste as a whole is 

socially and educationally backwards reservation can be made in 

favour of such a caste on ground that is socially and educationally 

backward class of citizens within the meaning of Article 15(4). Caste is 

a class of citizens which has its relevant importance and the 

classification of backward classes was based solely on the caste of 
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citizens. The state of Madras, has drawn a list of backwards classes 

which is kept uptodate from 1906 onwards. The Criteria for inclusion 

in the list was social and educational backwardness which is solely 

based not-only on the caste but on the occupation pursued by the 

people. The constitution under Article 15(4) has provided the 

"provisions which is effective for the socially and educationally 

backwards classes. In the case of Madras, the list of castes- refers to 

the class of people who are considered to be socially and educationally 

backward. 

Article 15( 1) is proved to be violated on the ground whether the 

members belonging to the castes is really educationally and socially 

backward? The State of Madras has failed to do? 

Ruling: The list which is prepared by the Government of 

Mysore state is not violative of Article 15 since, the list includes the 

class of people who are educationally and socially backward. A caste 

is also a class of citizen and if the caste as a whole is socially and 

educationally backward reservation can be made in favour of such a 

caste on ground that it is socially and educationally backward class of 

citizen within the meaning of Article 15(4). The court held that it is the 

petitioner who challenged the validity of Rule 15 on the ground that 

the list prepared by the state of Mysore was not socially and 

educationally backward. 

3. A Periakaruppagm.Vs State of Tamil Nadu 10: 

Facts: In the state of Tamil Nadu, there has been 8 Medical 

Colleges, Each College is considered as one unit. The total number of 

seats available in each college is variable. Total number of seats 

available in all Medical Colleges, in the State comprising of 1125 out 

of which a very few seats have been reserved for the SC/ST students. 

At the first sight there was no agitation, since most of the seats are 

filled up by the General Students. Now the question arises, that 41 
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percent of the seats reserved for the candidates belonging to 

Scheduled castes and Schedule tribe in Medical College is excessive? 

Various Issues: Unit wise selection leads to a discrimination 

between the general as well as the backward class student. The rules 

of each units varies. The unit wise selection to the Medical College, 

creates a disparity among the candidates, as well as it violates Article 

14 and Article 15. Secondly, whether, the identifying the backward 

Classes is solely based on Caste, is constitutionally permissible? 

Rulings: The division of medical seats an unit wise IS not 

equally distributed. In some of the units, the mmtmum marks 

required for being selected in some unit is less than in other unit. 

Hence, this scheme of selection creates a discrimination against some 

of the applicants. According to the decision of the state, the Unite wise 

distribution of seats was adopted for administrative conveniences. It 

was not possible for one selection committee to intervene all the 

applicants. So several committees are formed so that interview of the 

candidate can be done smoothly. But the committee which is selected 

in different units is not equal to that the selection of the several 

committees vanes and they take a long time in preparing the 

consolidated lists. The second issue, which creates a doubt to a 

petition is that the object of selecting the candidates is based on merit 

and the candidates having highest marks are been selected, and been 

admitted 15 the Medical Colleges. But the method of selection was not 

fair and just, since 'Unit wise distribution' create chaos and illegal 

means are been practised by Board of Committees. Even the best 

candidates failed to get admission to this college. Thus the 'Unit wise 

distribution" no doubt violate Article 14 and Article 15 of the 

constitution. 

(iii) In Balaji Vs State of Mysore case" Supreme Court held that 

the reservation for the backward classes, schedule castes and 
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scheduled tribes, should not exceed more than 50% of total seats 

available. For the National Interest it would not be wise to provide 

benefits to the advanced sections of the society. The backward classes 

have to march with advanced classes to secure their rights 41% 

percent of the seats reserved for the backward classes is not excessive. 

In Chitralekha's case ( 1964) & SCR 368 CAR 1964 SC 1823) 

Supra this Court reiterated that the caste is a relevant circumstances 

in ascertaining the backwardness of a class, Further it is observed 

that in at 'the court can not exclude the caste from ascertaining the 

backwardness of a class of citizens so the circumstance can not be 

compelled for for affording the backwardness of a class. The authority 

must take caste into consideration in ascertaining backwardness of a 

group of persons except on the basis of other relevant criteria. 

Ruling: The Supreme Court held that the Unit wise situation is 

held violatative of Article 14 and 15. 24 seats which is left unfilled 

must be filled by the candidates. 41 percent of seats reserved will not 

be considered excessive. The classification of backward classes on the 

basis of castes, was held within the purview of Article 15(4). The Court 

relied in the decision of P. Rajendra's case. 

4. S.G. Pandit vs State of Bombayu: 

Facts: The petitioner has challenged the rules framed by the 

government of Maharashtra with regard to the admission to the 

Government Medical College according to which, the petitioner was 

refused admission. In B. J. Medical College m Poona. The Rules 

prepared for admission were as follows: 

(1) Before the commencement of the classes, the admission is 

granted once in a year. Certain seats are reserved in Miraj Medical 

College and B .. J. Medical College, for the students belonging to the 

University to which the particular Medical College is affiliated. 13% of 

the seats are reserved for the scheduled castes and now Budhas who 
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were converted from the scheduled caste. (2) 7% of seats are to be 

reserved for scheduled tribes including those candidates residing 

outside the specified areas. (3) 4% of seats are to be reserved for 

denotified tribes and nomadic tribes. (4) 10% seats are to be reserved 

for other backward . classes. Now the seats reserved under these 

categories fall vacant and the candidates belonging to other groups 

exceed:-: the specified groups. The total percentage of seat should not 

exceed 34 percent which is meant only for the backward classes. 

These seats should go to the members of the general public only when 

the backward class students from any of the above mentioned groups 

are not available to fill up the seats the above percentage should be 

inclusive of the numbers of students who get admission on merit and 

should not be in addition thereto. 

Issues: Is the basis of the proportion of population of backward 

classes, scheduled castes and scheduled tribes to the total population 

of the state in fixing the quantum of reservation for admission to 

Medical Colleges Constitutional? Is the provision for carrying forward 

of vacant reserved seats of one sub-groups of backward class to that 

of the sub-group-valid? 

The Indian constitution has guaranteed six fundamental rights 

directly concerning dalits. Besides the six fundamental rights, there 

have been certain other provisions for the empowerment of Dalits in 

the constitution. If one has to critically examine the six fundamental 

rights and other provisions meant to protect the interest of the 

scheduled castes they have not proved useful in realizing the 

objectives for which the provisions were included in the constitution 12. 

Justice Gajendragadkar has stated that a fundamental rights is a 

legally enforceable right and yet more than fifty years after 

independence are not easily available to ordinary citizens. Dalits are 

not even ordinary citizen. The Social system are impure and polluted, 

they are economically exploited, politically used as vote banks, 
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culturally subjugated to a caste system and made to leave in separate 

habitations without basic facilities of drinking water, election, most of 

them are not even in a position to approach the courts. 

The constitution has placed the fundamental rights at a higher 

pedestal than ordinary laws. But the truth is in placing them at a 

higher pedestal it has made it more difficult for socio-economically 

marginalized groups to approach the court for justice. Higher the 

pedestal on which country places its laws, more expensive and beyond 

the capacity of ordinary citizens, they become. The right to equality is 

the core all rights for without being recognized as equals Dalits cannot 

take their lawful place in state and society. That is why in the right to 

equality are ingrained the enjoyment of al other rights. But if the right 

to equality is violated then all other rights in the list of fundamental 

rights can not be realized. The rights clearly lays down that state shall 

not deny to any person equality before law or equal protection before 

the law. The state can not discriminate against any citizen on 

grounds of religion, race caste sex and place of birth. It means every 

citizen has access to shop, public restaurants, hotels, places of public 

entertainment and is free to use wells, tanks, bathing ghats, roads, 

places of public resort maintained wholly or partly out of the state 

funds a dedicated to the sue of general public. 

The Rights of Dalits are not recognized. Dalits cannot make .s~o~~

of public space as yet. Article 17 has abolished untouchability and its 

practice in any form is prohibited. Two important legislations relating 

to article. Protection , o}· Civil Rights Acts, 1955 (PCR) and the 

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 

1989 (POA). Violations of both these legislations are more common 

than adherence to them. There have been increasing numbers of 

atrocities on the group. 
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The protection of Civil Rights Act 1955 (PCR) deals with 

untouchabiltyl3. Though the practice is widespread, the data 

pertaining to the evil is not available with as many as 26 states and 

Union Territories that means that the states and Union Territories are 

not even serious about documenting violations. The cases are pending 

before the court in all states. The large number of pending case once 

again proves the point that the states are !lot really serious about 

providing equality to Dalits. Since the Dalits belong to the vulnerable 

society, they are ignored not only by the states. The dalit women are 

often raped by the police - without protecting them from all sorts of 

evils in the society. Article 23 and 24 are concerned with the right 

against the exploitation. They are designed to check the utilization of 

persons for one's own ends and to prevent the exploitation of the 

weaker sections of society by unscrupulous persons or even by the 

state. Article 23 prohibits traffic in human beings and similar forms of 

forced labour and makes contravention of this provision an offence 

punishable in accordance with law. To prevent the exploitation of 

children Article 24 prohibits the employment of children below the age 

14 years in factories, mines or other hazardous jobs. Isolation of all 

these laws can be punished by the state. And yet, the country is 

painfully aware that labour of Dalit women, men and children 

continues to be exploited both by states and individuals. Even the 

Minimum wages Act 1948 is not implemented practically, all the 

bonded labourers and Dev Dasis in the temples hail from Dalit 

families. Rights and special provisions for empowerment of the group 

remain as statements in the official statements and the constitution. 

Dalits are not-treated equal by our society since they are not equals. It 

is obvious however that when society discriminates against a social 

group the state that represents the vested interests of the dominant 

section of society cannot but carry on the same kind of discrimination 

existing in society in spite of the rhetoric to the contrary. In the 
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present situation they can not even assert for equality and free 

themselves from the violence of the upper castes and classes, given 

their economic situation. To enjoy a place of equality, Dalits needs 

economic resource. It is only through possession of economic 

resources, they will be able to secure their rights, especially their right 

to equality. One of the basic issues of economic empowerment of dalits 

that state needs to haP..dle in the issue of access to and control over 

land for dalits. As things are in spite of 77% of the dalit population 

involved in agriculture, only 12% among them own some kind of land. 

Rest of them are agricultural labourers unless land reforms as a 

political and economic Issues for dalit empowerment is taken up 

seriously the question of fundamental rights for dalits will remain 

mere rhetoric. Vast majority of S.C. population remain landless 

agricultural labourers and marginal peasants. The Report of the 

National Commission for SCs and STs 1996-97 and 1997-98 rightly 

observes land is an important factor determining socio-economic 

status and power in society. Making the SC/ST people, owners of land 

can be most important and effective way of empowering them. 

Possession of land gives status, economic and political equation. Land 

ownership by SCI ST enables them to stand on their own feet and also 

deprives their right of their free or cheap labour. Without access to 

productive assets and firm legal production for their title, ownership, 

possession and peaceful enjoyment, it is difficult to see how there can 

be a real and significant change in the position of the Scheduled 

castes in the village society. If the state takes the whole issue of land 

reforms seriously, there can be a radical change in the lives of SCs. 

The National Commission for SCs and STs has recommended that 

land reforms involving distribution and allotment of lands from 

different sources to the SCs and STs along with supportive 

mechanism in the shape of supply of subsidized capital and credit and 

extension and extrusion be made and development of these lands 
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through irrigation and other means be undertaken. Tragically, these 

recommendations remain in paper. The Government has not exhibited 

a political will to implement the proposals. Besides, a comprehensive 

national Programme of Minor Irrigation too should be initiated. If 

irrigation facilities are provided to all irritable lands owned and held 

by SCs through wells, community wells, bore wells, tube wells and 

community tube wells. Bandharas checl;: darr..s/ tifts and other such 

minor irrigation source that will at one stroke liberate a substantial 

proportion of SC families from the compulsion of agricultural wage 

labours bonded labour, child labour and migrant labour. Once the 

SCs possess economic assets, they do not have to be slaves of upper 

castes and classes. 

The question of land reforms is central for dalits to enjoy their 

fundamental rights. Endowing every landless rural family of SCs with 

at least a minimum extent of land through proper implementation of 

land ceiling and implementation of distribution of assessed and 

unassessed waste lands/ not required for any legitimate public 

purpose and ensunng actual occupation and peaceful and 

undistributed possession of land allotment of Bhoodan lands, with full 

financial provision and facilities for development of such lands 

through irrigation under the National Programme of Minor Irrigation 

will be first step. Simultaneously it is equally necessary to implement 

Minimum Wage Act, 1948 for wage labourers. The attack should be on 

poverty. Without the poverty amelioration programmes includ~ most 

importantly land reforms. Dalit will not be able to enjoy rights. The 

most important cause for non development of SC/STs is in non 

allocation of economic resources for their development as a priority. 

They should be given land proportionate to their population and other 

resources equivalent to their population. Dalits need a new set of 

right. Right to land and property should be the very first fundamental 

right that should be bestowed on them. Land means different things 
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to different categories of people. For the upper caste and class land 

and property are commercial assets for profit making through 

exploitation while for the dalits and tribal they are assets of livelihood 

and essential for their cultural life. They cannot think of life apart 

from land. The dalits are indigenous people who had long association 

with production. Their whole history is a history related to land and 

interaction with productive process. For centuries they have made 

available to the country food from their land, most of the cottage 

industries are centered round agriculture and generated jobs for 

community .. The rich indigenous medical system that is centred on 

herbs, roots and fruits is part of their heritage. Therefore, the right 

over land will not only make them owners of economic resources but 

also help them to revive. Their rich cultural heritage. They will be then 

able to assert for their rights. With livelihood assets in their hands, 

they will be able to play on active role in society and state. Once the 

culture of dependency vanishes. They will be then able to enjoy rights 

granted Constitution. The question of reservation may not even be on 

an issue then. Dalits will be able to make it to the top jobs without 

even the intervention of the statel4. 

5. Post Graduate Institute of Medical Education and Research Vs 

Faculty Association :- AIR - 1998 SCC - 1767 

Facts : The question before the Constitutional Bench was - whether in 

a single cadre post, reservation for SCs, STs and OBCs can be applied 

either directly or through the roster in which vacancies are rotated 

amongst general category and reserved category candidates. Several 

cases were cited - In Chakradhar case, in a single post cadre, there 

cannot be any reservation. Contrary decision was taken in Madhav, 

Brijlal Thakur and Bhageshwari Prasad Cases upholding reservation 

in a single post cadre either directly or by device of rotation of roster 

are not approved. The impugned decision in the case of Post Graduate 

Institute of Medical Education and Research cannot also be sustained 
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it is therefore set aside. In a single post cadre, reservation at any point 

of time, an account of rotation of roster is bound to bring about 

situation where a single post in the cadre will be kept reserved 

exclusively for the members of the backward classes and in total 

exclusion of the general members of the public. Such total exclusion 

of general members of the public and cent percent reservation for the 

backward classes is not permissible under the constitutional 

framework. Until there is a plurality of posts in cadre, the question of 

reservation will not arise because any attempt of reservation by 

whatever means and ends with device of rotation of roster in a single 

post cadre is bound to create 100% reservation of such post whenever 

such reservation is to be implemented. The device of rotation of roster 

in respect of a single post cadre will only mean that on some 

occasions there will be complete reservation and the appointment to 

such posts is kept out of bounds to the members of a large segment of 

the country who do not belong to any reserved class, but on same 

other occasions, a single post cadre should have been filled only by 

open competition amongst all segments of the society. 

There is a need for reservation of the members of the SCs and 

STs and other backward classes and such reservation is not confined 

to initial appointment in a cadre but also to the appointment in 

promotional post. It cannot however be lost sight of that in the anxiety 

for such reservation for the backward classes, a situation should not 

be brought about by which the chances of appointment are completely 

taken away in so far as other segments of the society are concerned, 

by making such single post cent percent reserved for reserved 

categories to the exclusion of other members of the community even 

when such member is senior in service and is otherwise more 

meritorious. 

Article 14, 15 and 16 including Article 16(4), 16(4-A) must be 

applied in such a manner that balance is struck in the matter of 
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appointments by creating reasonable opportunities for the reserved 

classes and also for the other members of the Community Bench 

decisions in Balaji, Devadasan and Sabharwal cases. Even in Indra 

Sawhney Case, the same view has been taken by saying that only a 

limited reservation not exceeding 50% is permissible. Article 16(4) is 

an enabling provision like Article 15(4) and the reservation under 

either provision should not exceed legitimate limit. In making 

reservations for the backward classes, the state cannot ignore the 

fundamental rights of the rest of the citizens. The special provision 

under Article 16(4) must therefore strike a balance between several 

relevant considerations and proceed objectively. It has been indicated 

in Indra Sawhney Case that Article 16(4) is not in the nature of an 

exception to Article 16( 1). It has also been indicated in that case that 

Article 16(4) does not cover the entire field convened by Article 16(1) 

and 16(2) but an instance of classification permitted by Article 16( 1). 

It has also been indicated in Indra Sawhney Case that state cannot 

reserve all the appointments under the state or even a majority of 

them in favour of backward classes. The doctrine of equality of 

opportunity under Article 16(1) is to be reconciled with concessions in 

favour of backward classes under Article 16(4) in such a manner that 

the latter while serving the cause of backward classes shall not 

unreasonably encroach upon the field of equality. 

Judgement delivered by the G.N. Roy 

In all these matters a common question arises for decision as to 

whether in a single cadre post reservation for the backward classes 

namely scheduled castes, scheduled tribes, and other Backward 

Classes can be made either directly or by applying rotation of roster 

point. There are conflicting decisions of this court on the question of 

such reservation in a single cadre post, either directly or by rotation of 

roster point. Some held that the reservation can be made not only in 

respect of the promotional post but also in respect of a single post in a 



(240} 

cadre. But the Senior counsel, Mr. Kapil Sibal has opposed the 

contention that a reservation can be made in respect of a single post 

cadre. There cannot be any reservation either for initial appointment 

or for an appointment on promotion in respect of a single post cadre 

either directly or by the device of rotation of roster. He has submitted 

that there cannot be any reservation either for initial appointment or 

for an appointment on promotion in respect of a single post cadre 

either directly or by the device of rotation of roster. The rationality of 

reservation under Article 16(4) of the Constitution is founded 

inadequacy of representation of a class in the service under the state. 

R.K. Jain, another learned semor counsel appearing for the 

intervenoes in the review petition in the case of "Post Graduate 

Institute of Medical Education and Research has submitted that there 

is no government orders to the effect that reservation in a single cadre 

post is to be excluded. Therefore, there is no prohibition under any 

law for reservation of a single post and if the government gives effect 

to Article 16(4) of the Constitution in a single post cadre which helps 

the case of social justice, consistent with the Directive Principles of 

Constitution, this court should be slow to react against such 

reservation. He has also supported the contention of Mr. Agarwala, 

another senior counsel that by rotation of roster, the device of 100% 

reservation is avoided. At the same time such rotation gives 

opportunity for appointment of members of socially backward classes 

in the higher echelons of service even when the post is a single post 

cadre. R.K. Jain has submitted that in the matter of implementation 

of rotation of roster in a single post cadre even if the other view 

against such rotation is a possible view, such view should not be 

accepted because in a matter of a course of action which advances the 

cause of social justice, the view in favour of furtherance of social 

justice is to be preferred. Mr. Jain has also submitted that reservation 

is not to the post or vacancy but reservation must be viewed as a 
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measure of giving adequate opportunity in public employment to the 

socially and economically backward classes, consistent with Article 

16(4) and 16(4-A) of the Constitution and Directive Principles. Mr. 

Jain has submitted that Article 16 dos not speak of any post of 

vacancy but speaks of equality of opportunity in public employment. 

Mr. Jain has also submitted that in Chakradhar Paswan Case, the 

ratio in Arati Ray Choudhury case, was ;wt appreciated and followed. 

Referring to the decision in Indra Sawhney case, Mr. Jain has 

submitted that In Indra Sawhney case the ratio in Arati Ray 

Chowdury Case or in Paswan Case was not considered. Therefore, the 

decision in Indira Sawney case is not an authority for the issues 

involved in the case under consideration. Mr. Jain has submitted that 

the mechanism of roster has been evolved to balance justice for all 

segments of the society so that in the higher echelons of service, a 

single post is also made available to the backward classes by reserving 

such post is also made available to the backward classes by reserving 

such post only periodically on the basis of rotation of the roster point. 

Such mechanism does not offend any provision of the Constitution. 

He has submitted that the three Judge Bench in Madh~X-vCase has 

analysed all the decisions having relevance on the question of 

reservation of a single post Cadre and has upheld such reservation in 

a single post cadre by applying the roster. Therefore, the impugned 

decision in Post Graduate Institute of Medical Education and 

Research, Chandigarh does not warrant any interference by this 

court. Mr. Andhyarunjine the learned Solicitor General has also 

supported the reservation of a single post cadre wth aid of rotation of 

roster. He has invited the attention of the court to office memorandum 

No.36012/2/96 Est. issued by the Ministry of Personnel, Public 

Grievances, and Pensions of the Govt. of India in respect of 

reservation roster for implementation of the Supreme Court 

judgement in R.K. Sabharwal Vs State of Punjab. Para 4 of the said 
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OM contains the principles for preparing the rosters elaborated in 

Explanatory Notes. Clause (e) of the said Para indicating the principles 

for preparing the rosters is relevant for consideration in this case and 

the same is to the following effect: In small cadres of 4 up to 13 posts, 

the method prescribed for preparation of rosters does not permit 

reservation to be made for all the three categories. In such cases, the 

administrative ministers I departments may consider grouping of 

posts in different cadres as prescribed in this Department's OM 

No.42/21/49-NGS dated 28.1.1952 and subsequent orders 

reproduced at pp 70 and 7 4 of the Brochure on Reservation for 

Scheduled Castes and Scheduled Tribes and prepare common rosters 

for such groups. From Appendix-! to Annexure III contains the model 

roster for promotion in the cadre strength upto 13 posts; where as 

Appendix-II to Annexure-IV contains the roster for direct recruitment 

otherwise through open competition for cadre strength upto 13 posts. 

Charts indicating the Appendix-! to Annexure III and the Appendix-11 

to Annexure IV are set out as hereunder. 

In Balaji case, the Constitutional bench has held that the 

reservation should and must be allowed to advance the prospects of 

the weaker sections of the society but while doing so, care should be 

taken not to exclude admission to higher educational standards of 

deserving and qualified conditions of other communities. It has also 

been indicated that reservation under Article 15(4) and Article 16(4) of 

the constitution must be within a reasonable limit. The interests of 

the weaker sections of the society which are at first charge on the 

states and the centre have to be adjusted with the interests of weaker 

sections of the society which are at first charge on the states and 

centre have to be adjusted with the interests of the community as a 

whole. The objective of Article 15(4) is to advance the interest of the 

weaker elements in the society. If a provision under Article 15(4) 

ignores the interests of the society that it's clearly outside the purview 
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of Article 15(4). It is therefore, qurte evident that the Constitution 

Bench in Balaji Case has clearly indicated that in giving effect to 

reservations for the Schedule Castes, Scheduled Tribes and Other 

Backward Classes, a balance is to be struck so that the interests of 

the Backward Classes and the members of the Scheduled Castes and 

Scheduled Tribes are properly balanced with the interests of other 

segments of the society and in or0er to safeguard the interest of the 

other segments of the society and in order to safeguard the interest of 

the reserved classes the interest of community as a whole cannot be 

ignored. In Devadasan Case, the majority decision of four judges was 

to the effect that carry forward rule as a result of which the applicants 

belonging to scheduled castes or schedule tribes could get more than 

50% of the vacancies to be filled up in a particular year, is 

unconstitutional. Article 14, 15 and 16 including Article 16(4) and 

16(4-A) must be applied in such a manner so that the balance is 

struck in the matter of appointments by creating reasonable 

opportunities for the reserved classes and also for the other members 

of the community who do not belong to the reserved classes. Such 

view has been indicated in the constitution bench decisions of this 

court in Balaji Case, Devadasan Case and Sabharwal Case. Even in 

Indra Sawhney case the same view has been held by indicating that 

limited reservation not exceeding 50% is permissible. It is to be 

appreciated that Article 15(4) is an enabling provision like Article 16(4) 

and the reservation under either provision should not exceed 

legitimate limits. In making reservations for the backward classes the 

state cannot ignore the fundamental Rights. Of the rest of the citizens 

the special provision under Article 15(4) must therefore strike a 

balance between several relevant considerations and proceed 

objectively. In this connection reference may be made to the decisions 

of this court in state of A.P. Vs USV Balram and C.A. Rajendran Vs 

Union of India. It has been indicated that in Indra Sawhney case that 
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clause 4 of Article 16 is not in the nature of an exception to clause ( 1) 

and (2) of Article 16 but an instance of classification permitted by 

clause 91). It has also been indicated in the said decision that clause 

(4) of Article 16 does not cover the entire field convened by clauses (1) 

and (2) of Article 16. In Indra Sawhney case, this court has also 

indicated that in the interest of the backward classes of citizens the 

state cannot reserve all the appointments under the state or even a 

majority of them. The doctrine of equality of opportunity in clause {1) 

of the Article 16 is to be reconciled in favour of backward classes 

under clause (4) of Article 16 in such a manner that the latter while 

serving the clause of backward classes shall not unreasonably 

encroach upon the field of equality. 

In Trilok Nath Vs State of J & Kashmir it has been held by the 

court that where the percentage of reservations is not reasonable, 

having regard to employment opportunities of the general public to the 

cadre of service in question, the population of the entire state, the 

extent of their backwardness and the like, the interference by the 

court against uncreasonable reservation is called for. Mr. Kapil Sibal 

has contended that in some higher echelons of service in educational 

and technical institutions where special expertise is necessary to hold 

superior posts like professors and readers, there should not be 

reservation even it there is plurality of posts in such cadre as 

indicated in the majority view in Indra Sawhney case. It is however 

not necessary for us to decide the said contention for the purpose of 

the disposal of these matters where the question of reservation in 

single cadre post calls for decision. 

The decision taken in Chakradhar Case is not similar to the 

decision taken in Madhav Rao Case, Brij Lal Thakur case and 

Bageshwari Prasad Case. The reservation in a single post cadre is 

uphold directly or by a device of rotation of roster point. Accordingly, 

the impugned decision, in the case of Post Graduate Institute of 
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Medical Education and Research cannot also be sustained. The review 

petition made in Civil Appeal No.3175 of 1997, in the case of Post 

Graduate Institute of Medical Education and Research, Chandigarh is 

therefore allowed and the judgement dated 2-5, 1997, passed in Civil 

Appeal No.3175 of 1997 is set aside. 

6) R.K. Sabharwal and Others Vs State of Punjab (AIR 1995 SC 

1371] 

Facts: When the total number of posts in a cadre are filled by the 

operation of the roster then the result envisaged by the impugned 

instructions is achieved. There is no justification to operate the roster 

thereafter. The running account is to operate only till the quota 

provided under the impugned instructions is reached and not 

thereafter. The vacancies arising in the cadre, after the initial posts 

are filled will pose no difficulty. As and when there is a vacancy 

whether the permanent or temporary in a particular post the same 

has to be filled from amongst the category to which the post belonged 

in the roster. However in the event of non availability of a reserve 

candidate at the roster point it would be open to the state government 

to carry forward the point in a just and fair manner. The decision on 

this point shall operate prospectively. (Paras - 5, 7, 10 & 11} 

a) lndra Sawhney Vs Union of India, 1992, Supp (3) SCC 217: 

1992 sec (L & C) Supp. 

b) (1992) 22 ATC 385: A.R. 1993 SC-477, distinguished. 

c) J.C. Malik Vs Union of India, 1(1978) ISLR 844, (All) approved. 

When a percentage of reservation is fixed in respect of a 

particular cadre and the roster indicates the reserve points, it has to 

be taken that the posts shown at the reserve points are to be filled 

from amongst the members of reserve categories and the candidates 

belonging to the general category are not entitled to be considered for 
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the reserved posts. On the other hand, the reserved category 

candidates can compete for the non reserve posts and in the event of 

their appointment to the said post their number cannot be added and 

taken into consideration for working out the percentage of reservation. 

For making any provision for reservation of appointments or posts in 

favour of any Backward Class of citizens, it is incumbent of the state 

government under A!'ticle 16(4) of the Constitution of India to reach a 

conclusion that Backward Class I Classes for which the reservation is 

made is not adequately represented in the State Services. When the 

State Government after doing the necessary exercise makes the 

reservation and provides the extent of percentage of posts to be 

reserved for the said backward class then the percentage has to be 

followed strictly. The prescribed percentage cannot be varied or 

changed simply because some of the members of the backward class 

have already been appointed I promoted against the general seats. 

The fact that considerable number of members of a backward class 

have been appointed I promoted against general seats in the state 

services may be relevant factor for the state government to review the 

question of continuing reservation for the said class but so long as the 

instruction I rules providing certain percentage of reservations for the 

backward classes are operative the same have to be followed. 

1. Jogindar Singh Sethi Vs. Punjab Govt (1982) 2 SLR 307 (P & H) 

overruled. 

2. Jaswant Singh Vs. Secretary to Government Punjab Educational 

Development (1989) 4 SLR 257. (P&H) approved. 

The expression 'posts' and 'vacancies' often used m the 

executive instructions providing for reservations are rather 

problemetical. The word 'post' means an appointment of job, office or 

employment, a position to which a person is appointed. 'Vacancy' 

means an unoccupied post or office. The plain meaning of the two 
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expressions makes it clear that there must be a post in existence to 

enable the 'vacancy' to occur. The cadre strength is always measured 

by the number of posts comprising the cadre. Right to be considered 

for appointment can only be claimed in respect of a post in a cadre. As 

a consequence the percentage of reservation has to be worked out in 

relation to the number of posts which form the cadre strength. The 

concept of vacancy has no relevance in operating the percentage of 

reservation. 

Judgement given by the Supreme Court: 

The petitioners and Respondents 4,5 and 6 are members of the 

Punjab Service of Engineers (Class I) (the service) in the Irrigation 

Department of State of Punjab. The respondents are the members of 

the scheduled castes whereas the petitioners belong to the general 

category. The conditions of service of the members are governed by the 

rules, set in the Punjab Service of Engineers Class-!, PWD (IB) Rules, 

1964 (the Rules). The Punjab Government by the instructions dated 4-

5-197 4 provided reservations for the scheduled castes and Backward 

Classes in promotions to the within class I under Class II services 

under the state government. It was laid down under the said 

instructions that 16 percent of the posts to be filled by promotion were 

to be reserved for members of the scheduled castes and Backward 

Classes (14 percent for the Scheduled Castes and 2 percent for the 

backward Classes) subject to the conditions that persons to be 

considered must possess the minimum necessary qualifications and 

they should have satisfactory record of service. The instructions 

further provided as under (i) In a lot of 100 vacancies occurring from 

time to time, those failing at the serial numbers mentioned below 

should be treated as reserved for the members of Scheduled Castes; 

1,7,15,22, 30, 37, 44, 51, 58, 65, 72, 80, 87, 91 and so on. Vacancies 

failing at serial number 26 and 76 should be treated as reserved for 

the members of Backward Classes. (ii) The reservation prescribed 



(248] 

shall be given effect to in accordance with a roster to be maintained in 

each department. The roster will be implemented in the form of a 

running account from year to year. Rule 9 of the rules which provides 

for promotion within the service reads as under: 

(a) Promotion within service - ( 1) Subject to the provisions of sub rules 

(2) and (3) members of the services shall be eligible for the promotion 

to any of the posts in the service, namely, Executive Engineers, 

Superintendent Engineers and Chief Engineers. Provided that a 

member of the service in whose case the qualifications mentioned in 

clause (a) of Rules 6 have been trained, shall not be eligible for 

promotion to the post of Superintending Engineer or above till he has 

acquired the necessary qualification. It is stated in the writ petition 

that petitioners are at serial No.19.23, 26,29,30, 31,34 and 38 of the 

seniority list of the service whereas the respondents are at serial 

No.46, 40, 152. Respondent Ratan Singh was promoted to the rank of 

Chief Engineer against the post reserved for the Scheduled Castes by 

superseding 36 senior colleagues including the petitioners. Similarly 

Respondents Surjit Singh and Om Prakash were promoted as 

Superintendent Engineers against the reserve vacancies by 

superseding 82 and 87 senior colleagues respectively. According to the 

petitioners at the time of promotion of these respondents the 

petitioners were already working as Superintendent Engineers for 

several years. It is further averred in the petition that respondents 4,5 

and 6 were in fact working as Executive Engineers when the 

petitioners were holding the posts of Superintending Engineers. 

On the basis of the above facts, the petitioners have challenged 

the reser-Vation policy on several grounds but Ms Harish Salve, 

learned Counsel for the petitioners, has confined the arguments to the 

following two points:-
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The object of reservation is to provide adequate representation 

to the Scheduled Castes 1 Tribes and Backward Classes in services 

and as such any mechanism provided to achieve that end must have 

nexus to the object sought to be achieved. The precise argument is 

that for working out the percentage of reservation . the promotee I 
appointee belonging to the Scheduled Castes and backward Classes 

whether appointed against the general category I posts or against the 

reserved posts are to be counted. In other words if more than 14% of 

the Scheduled Castes candidates are appointed I promoted in a cadre 

on their own merit 1 seniority by competing with the general category 

candidates then the purpose of reservation in the said cadre having 

been achieved, the government instructions providing reservation 

would became in operative. Once the posts earmarked for the 

Scheduled Castes 1 Tribes and Backward Classes on the sorter one 

filled the reservation is complete. Roster cannot operate any further 

and it should be stopped. Any post falling vacant in a cadre thereafter 

is to be filled from the category reserve or general - due to retirement 

out of whose member the post fell vacant. 

Adverting to the first point Mr. Harish Salve and Mr. Rajeev 

Dhavan learned counsel representing the petitioners have contended 

that the total number of promotes I appointees belonging to the 

reserve categories in a cadre are to be counted to work out the 

prescribed percentage of reservation. According to the Joginder Singh 

Sethi Vs Punjab Government case 22% reservation was provided for 

the members of Scheduled Castes I Tribes and Backward Classes. In 

the cadre strength of 202 posts the Scheduled Castes candidates were 

entitled to 42 posts. There were already 4 7 members of the said 

category in the cadre but out of these 10 were promoted on the basis 

of seniority-cum-merit against the general category post. Only 37 

person has been promoted against the reserved post of more 

Scheduled Castes were sought to be promoted against the reserved 
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categories. We are of the view that the High Court in Joginder Singh 

Sethi's Case, fell into a patent error. The said case was subsequently 

considered by the Full Bench of Punjab and Haryana High Court in 

Jaswant Singh Vs Secretary to Government Punjab, Education 

Department. When a percentage of reservation is fixed in respect of a 

particular cadre and the roster indicates the reserved points are to be 

filled from :_:~_mongst the members of reserved category <ind the 

candidates belonging to the general category and not entitled to be 

considered for the reserved posts. On the other hand the reserved 

category candidates can compete for the non reserve posts and in the 

event of their appointment to the said posts their number cannot be 

added and taken into consideration for working out the percentage of 

reservation. Article 16(4) of the Constitution of India permits the State 

Govt. to make any provision for the reservation of appointments or 

posts in favour of any Backward Class of citizens which in the opinion 

of the State is not adequately represented in the services under the 

state. 

7. Kamala Godra Vs State of Rajasthan (AIR 2000, Raj-130) 

Facts: The petitioners were the number of students who had appeared 

in Pre Medical Test and Pre Veterinary Test Examination 1999. They 

sought to challenge the enhanced reservation, provided by the 

Government of Rajasthan on the ground that the quota of Scheduled 

Castes which was enhanced from 8% to 16% - was be reduced from 

6% to 12%. Apart from, this three new reservation was provided for by 

the state government for the candidates belonging to other Backward 

Classes which is considered to be 21%. To appear in the Pre Medical 

Test and Pre Veterinarian Examination it is improper to change the 

conditions of reservations, and the certification of the caste students 

needs to signed by the District Magistrate but the certificate regarding 

OBC was not been issued by the District Magistrate. The students 

were preparing for the examination relying upon the reservation quota 
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prescribed in the Information Booklet distributed along with the 

forms. The students were aggrieved with the fact that with the 

enhanced reservation, their chances for success have been diminished 

since new items have been included, would restrain them from 

securing marks. The petitioners felt that they are deprived of the 

advantages of the enhanced reservation quota. They have alleged that 

the Government of Rajasthan prepared a new Reservation Policy, vvith 

hope of taking votes from these OBC categories before the Lok Sabha 

Election of 1999. This has affected students who were preparing for 

the Pre Medical and Pre Veteranian Examination. The Respondents on 

the behalf of State Government contended that the Information 

Booklets supplied to the Petitioners does not mean that the 

government cannot enhance the quota of reservation for Scheduled 

Castes, Scheduled Tribes and OBCs. The government has prepared 

the reservation according to the mandatory provision of the 

Constitution as laid in Article 14 and Article 16. The reservation has 

been kept below 50% and therefore there is no question for 

impeachment. The state government 1s empowered to make 

reservation in favour of socially and economically backward 

communities. In the Cabinet meeting held in 4.5.1999, the State 

Government shall make necessary conditions for the reservation of 

Schedule Castes and Scheduled Tribes in Medical and Engineering 

Colleges. In 1996, 116 medical officers were to be appointed against 

the reserved category of Scheduled Castes. But 78 candidates were 

only available. There remained a backlog of 38 posts of Scheduled 

Castes candidate 87 posts were required to be filled in by the 

Scheduled Tribes. 56 candidates were available and there was a 

backlog of 31 posts. In the case of OBC, 152 posts were available, but 

only 69 candidates were appointed since there was no suitable 

candidates. From 1997 to 1999 the post allotted under the reserved 

quotas were not filled in by the "Backward Communities". In view of 
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the decisions taken in Cabinet Meeting dated 4.5.1999, the Vice 

Chancellor of the University of Rajasthan was informed to change in 

the Policy and the Ordinance 272 should be accordingly amended. 

With the emergency power under Section 13(4) of the Rajasthan 

University the Vice-Chancellor amended Ordinance 272 on 27.5.1999. 

This amendment was placed before the admission had taken place. 

According to State Government decision, the petitioners was not 

entitled to challenge the enhanced reservation. Since no verged right 

has been accrued to them. 

The Extract of the Judgement: 

Since the petitioners have filled up the forms, for taking up the 

examinations, they cannot demand for the vested rights. If there was 

no vested right accrued to the petitioners then they cannot ask this 

court to exercise its extra-ordinary jurisdiction under Article 226 of 

the Constitution of India to interfere in a matter which falls short of 

creating any right in favour of the petitioners. In view of the aforesaid 

discussion, the argument of the learned counsel for the petitioners 

that emergency powers of the Vice-Chancellor could not have been 

used to amend Ordinance 272 or Ordinance 272 as amended could 

not be used retrospectively losses its weight because Ordinance 272 is 

only a subordinate piece of legislation and the State Governments 

decision contained in the letters dated 5.5.1999 is in terms, a law 

governing the field and therefore the enhanced reservation will have to 

be recognised for 1999 examinations and therefore there is no force in 

the letter petition and other writ petition referred to above and 

therefore it is dismissed. 

Judgement of Supreme Court with regard to Cases where the 

petitioners, themselves have taken the advantage of the Caste 

certificates for their own benefits, even though they belong to the non 

reserved category. 
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8. Valsamma Paul (Mrs) Vs Cochin University and others (AIR 

1996, a, sec, 545) 

Facts : Mrs. Valsamma Paul belong to non reserved category, she got 

married to member belong to Latin Catholic. She claims that her 

adoptee under Article 15(4) or 16(4) may take the benefits issue she 

got married to reserved class member. Dalits and Tribes suffered 

social and economic disabilities recognised by Article 17 and Article 

15(2). They are socially, culturally and educationally backward. The 

object of reservation is said to remove this disadvantages suffering 

and restrictions to which members of the Dalits or Tribes or OBCs 

were subjected and was sought to bring them in mainstream of the 

nation's life by providing them opportunities and facilities. Education, 

employment and economic empowerment are some of the programmes 

the state has evolved and also provided reservation in admission into 

educational institution or in the case of other economic benefits under 

Article 15(4), Paras 33 and 34. When a member is transplanted into 

Dalits, Tribes and OBCs he/she must also of necessity have had 

undergone the same handicaps and subjected to certain disabilities, 

may entitle to get the facilities of reservation. But a candidate who 

availed the advantages for being a upper class, now transplanted into 

the Backward class by adoption or marriage or conversion does not 

became eligible to the benefits of reservation either under Article 15(4) 

or 16(4) as the case may be. 

The Extract of the Judgement: 

The recognition of the appellant as a member of Latin Catholics 

would not be relevant for the purpose of her entitlement to the 

reservation under Article 16(4) for the reason, that she as a member of 

the Forward Caste, had an advantages start of life and after 

completing her education and married Yesudas - who is Latin 
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Catholic by birth. She is not entitled to the facility of reservation of a 

Backward Class. 

II. In Murlidhar Dayandeo Kesekar Vs. Vishwanath Pandu 

Barde 1995 Supp (2) SCC 549 the court has held that economic 

empowerment is a fundamental right to the post and the state is 

enjoined unqer Article 15(3), 46 and 39 to provide them opportunities. 

Thus education, employment and economic empowerment are some of 

the programmes the state has resolved and also provided reservation 

in admission into educational institution or in case of other economic 

·benefits under Article 15(4) and 46 or in appointment to an office or a 

post under the State under Article 16(4). Therefore when a member is 

transplanted into Dalits, Tribes and OBCs, she has under certain 

disabilities and so they are entitled to get the facility of reservation. In 

this case, a candidate who from the beginning of his life, got the 

benefits of 'being born in a Forward Class is not eligible to get the 

benefit of reservation either under Article 15(4) or 16(4) as the case 

may be. 

III. In Madhuri Palit Vs. Addl. Commissioner Tribal 

Development : 7( 1994) 6 SCC 241. 

Fact: The appellants belongs to the Forward Class (Hindu Koly). 

They obtained social status ·certificates as Mahadeo Koli, Scheduled 

Tribe, are being admitted into Medical College. When it is found that 

they belong to the Forward Class, their admission was cancelled and 

the writ petition was dismissed. The candidate obtained a false 

certificate for seeking admission in Medical College is declared to be 

un-constitutional. 

The same judgement was g1ven m the case of "Laveti Giri Vs 

Director of Tribal Welfare" - where the father of the respondent 

obtained a false certificate for his son in getting admission m 

Engineering College. The father belongs to the Forward Class m 
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Andhra Pradesh (Kapu) and the certificate obtained was a Konda 

Kapuja a Scheduled Tribe. It was a false claim by the price played by 

guardian disentitled the candidate to the social status as a schedule 

tribe. 

IV. In Telangana region of Andhra Pradesh. Howala 

Community is a Backward Class. They sought to obtain social 

status as Howala which is a Scheduled Tribe. 

The collector issued memo to the Tahsildar not to issue 

certificate to them. But when the validity of memo was questioned in 

AP High Court. The class exodus of one class of citizens as tribes as 

names of synomity as impermissible. This was declared in "Andhra 

Howala Society Vs. Union of India. But the decision was reserved in 

Malli Kharjunadar Vs Govt. Of AP, where no social status certificates 

would be given to the forwarded class- transplanting from forward to 

Backward Classes to claim reservation. 

9. S. Rajendran Vs. Union of India and others AIR [1998, 3 

Supreme Court Case 620) 

Facts: The appellant has been servicing in the Jail Department of the 

Government of Pandicherry. The petitioner was promoted to a post of 

Assistant Superintendent of Jail on 8.2.1980. The Respondent was 

also servicing under the same department, but was directly recruited 

as a probationer to the post of Assistant Superintendent of Jails on 

4.11.1988. The respondent belongs to Scheduled Castes. According to 

the seniority list of Assistant Superintendent of Jails, the appellant, 

was at serial No .. 1 and the respondent was at Serial No.4. The next 

promotional post for Assistant Superintendent of Jails is the post of 

Deputy Superintendent which is grade C post with pay scale of 

Rs.1400 - 2300. Under the government of Pondicharry Jail 

Department, Group C and Group D Post (Non Ministerial recruitment 

rules 1981, the post of Deputy Superintendent of Jails is to be filled 
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by promotion failing which by the direct recruitment. In the case of 

recruitment by promotion, the Rules as amended provide that it will 

be by promotion regular Assistant Superintendents who have put is 

not less than three years continues service in that grade. On 

23.7.1990 a single vacancy arose m the post of Deputy 

Superintendent of Jails. This vacancy was a reserved vacancy for a 

Scheduled Caste Candidate. The respondcn~ was only available 

Scheduled Caste candidate. However he was not eligible for promotion 

on that date since he had not completed his period of probation and 

had not qualified for promotion by passing the departmental tests 

being Jail Test and Executive Officer's Test. Since no suitable 

Scheduled Caste candidate was available for promotion, the 

department applied for de-reservation of the post so that a general 

category candidate could be appointed to that post. This request was 

however turned down and department was advised by the government 

to fill up the post on an ad hoc basis until suitable Schedule Caste 

candidate became available. On 6.2.1993, the Respondent became 

eligible for promotion since he was declared to have satisfactorily 

completed his periods of probation and since he had also qualified by 

passing the two departmental tests. 

According to the Brochure on Reservation for Schedule Castes 

and Schedule Tribes in services, 'Issued by the government of India in 

Para 113 in Chapter 11 deals with reservation ...... In case where only 

one vacancy occurs in the initial recruitment year and corresponding 

roster point happens to be for. Scheduled Castes or Schedule Tribe, it 

should be treated as unreserved and filled accordingly and the 

reservation carried forward to, subsequent, three consecutive years, 

but in the subsequent recruitment years. There is only are vacancy, it 

should be treated as "Reserved" against the Carried forward 

reservation, from the initial recruitment year and a Scheduled Castes 

/ Scheduled Tribes candidate, if available should be appointed in that 
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vacancy, although it may happen to be the only vacancy m that 

recruitment year. 

In the present case, a single vacancy for the post of Deputy 

Superintendent, against a roster point, which was reserved for a 

Scheduled Caste candidate arose in the year 1978. This was the initial 

recruitment year. In that year since no Scheduled caste candidate was 

available it was treated as "unreserved" and the reservation was 

carried forward to the next recruitment year which was 1983 when a 

single vacancy arose. This vacancy was treated as "reserved vacancy''. 

However, since a scheduled caste candidate was not available for this 

vacancy, an application was made for de-reserving this vacancy which 

was granted. It was thereupon filled by a general category candidate 

and the reservation was carried forward or transferred to the next 

recruitment year which would now be the initial recruitment for the 

reserved vacancy since the earlier point was de-reserved. The next 

recruitment year was 1990 when the next vacancy arose. This is how 

the vacancy which arose on 23.7.1990 was reserved for a Scheduled 

Caste candidate. Since no Scheduled Caste candidate was available in 

1990 and since the application of the department for de-reservation 

was rejected this vacancy as per the rules set out above, was required 

to be carried forward for the next three recruitment years being the 

years 1991, 1992 & 1993. In 1994, the reservation would have lapsed 

if no suitable scheduled caste candidate was available. However in 

1993 the respondent was available for filling up the reserved vacancy 

in the Scheduled Caste Category. In order to prevent the appointment 

of Respondent, the appellant filed the application before the Central 

Administrative Tribunal in July 1993. In the background of this 

factual position, the action of the Respondent is giving only an ad hoc 

promotion to the appellant appears to be justified. Because they were 

required to carry forward the reserved vacancy for three subsequent 

years, the reservation would lapse only in the year 1994. The occasion 
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favour for making an appointment from the general category in 1994 

did not arise. 

The Extract of the Judgement The present appeal~ was however 

dismissed by the Tribunal. 

Some of the judgement of Supreme Courts violates the Rights of 

the Scheduled Tribes. Recently Sobha Hymarathi Devi - who 

contested in the State Legislative Election - was struck down by the 

Supreme Court since she has lost her tribal status. She has been 

contesting as a Scheduled Tribe. She claims that her mother was a 

Scheduled Tribe and her biological father was a non tribe he was not 

her legitimate or legal father since the marriage of her mother to this 

non tribal father was not legitimate. 

In the judgement in question the Supreme Court held that even 

though the candidate in question, had alleged that she was 

illegitimate and hence she should be treated to be a tribal candidate 

following the tribal status of her mother, the marriage was legitimate 

and the father was her legitimate father and hence she followed the 

tribe of her legitimate father. Therefore she could not be deemed to be 

a tribal, even if she claimed to do so. 

Hymavathi Devi's next claim also was rejected by the apex 

court. She had claimed that since she is married to a tribal belonging 

to the same Bagatha tribe and community has been treating and 

accepting her as a member of the Bagatha Tribal Community, she is 

otherwise also a scheduled tribe. 

10. Ritesh R Shah Vs Dr. Y L Yamul and others AIR 1996. SCC-

253 

Facts: The petitioners of 5 to 36, belonging to the reserved category 

though could have been admitted on the basis of marks secured in 

open merit, yet they were admitted as against the reserved category 
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and a result, the petitioner, also belonging to the reserved categoty, 

was excluded from getting admission in the MBBS Course. The rules 

framed by the government of Maharastra for the purpose of Selection 

of MBBS Course and BDS Course for the year 1995-96 provided that 

a candidate who could not secure admission against 30% State level 

seats will then be called as per merit position, and he will be admitted 

to the co11f':ges where the seats are available. He will then be called 

upon to give choice in writing for his allotment. The candidates in the 

regional merit position which includes both open and Backward 

classes will be called for interview and those belonging to the reserved 

categories of Backward classes will be called subsequently for 

selection against the seats reserved exclusively for the Backward Class 

applicants. This provision was objected to by the petitioner on the 

ground that :if affected and frustrated, the vety purpose of the 

constitutional mandate enshrined in Article 15(4). A candidate who 

was otherwise entitled to be admitted to MBBS course on the basis of 

his open merit though belonging to a reserved categoty it was adjusted 

against a seat meant for reserved categoty then the purpose of 

reservation could not be achieved. But the stand of State Government 

as well as Respondents 5 to 36 was that if the Respondents were 

allowed to take admission in open merit. Then it would work out gross 

injustice and would be more harsh to them as they would not be able 

to get admitted to the colleges of their choice even though they 

secured much higher marks than the other reserved categoty 

candidate and the candidates securing lower marks would get 

premium of being admitted to the colleges of their choice allowing the 

writ petition. 

There is a sufficient force in the contention of the petitioner. A 

student who is entitled, to be admitted on the basis of merit though 

belonging to a reserved categoty. But at the same time the provisions 

should be so made that it will not work out to the disadvantage of 
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such candidate, and he may not be placed at a more disadvantageous 

position than the other less meritorious reserved category candidates. 

The aforesaid objective can be achieved if after finding out the 

candidates from amongst the reserved category who would otherwise 

come in open merit list and then asking their option for admission 

into the different colleges which have been kept reserved for reserved 

('ategory and thereafter the cases of less meritorious reserved category 

candidates should be considered and they will be allotted seats in 

whichever colleges the seats should be available. In other words while 

a reserved category candidate entitled to admission on the basis of his 

merit will have the option of taking admission in the colleges where a 

specified number of seats have been kept reserved for reserved 

category but in computing the percentage of reservation he will be 

deemed to have been admitted as an open category candidate and not 

as a reserved category candidate. 

The contention that the candidates belonging to the Backward 

class admitted to MBBS Course, selected as general candidates are 

not eligible for admission as reserved candidates or for scholarship 

etc. and also for admission to post graduate medical course as 

reserved candidates is illegal for and in negation of Article 15(4). The 

memorandum issued by the Government on the basis of the statement 

made by the Minister of Health, Government of Maharashtra shows 

that such candidates are entitled to all the benefits though admitted 

on merit basis. The said statement is consistent with Article 15(4). 

Therefore, the candidates belonging to Backward Classes but selected 

as general candidates for admission to graduate or post graduate 

medical course are entitled to the concessions or scholarships and 

other benefits according to the rules or instructions of the State 

Governments or the Central Government as the case may be. 
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Judgement of the Supreme Court as delivered by J. Pattanaik: 

The writ petition under Article 32 of the Constitution of India 

raises the question whether a candidate belonging to the Scheduled 

Caste or any reserved category even if he is entitled to be selected for 

selection for admission in the open competition on the basis of his 

own merit yet can he counted against the quota merit for reserved 

category or will he be treated as an open competition (candidate). The 

aforesaid question arises because of the rules for selection to MBBS 

and BDS Course for the year 1995-96, issued by the government of 

Maharashtra in Department of Medical Education and Drugs. The 

petitioner admittedly belongs to the reserved category. The petitioner's 

case in a nutshell is that Respondents 5 to 36, belonging to the 

reserved category though could have been admitted on the basis of 

marks secured in open merit yet, they are admitted as against the 

reserved category and as a result, the petitioner was excluded from 

getting admission into MBBS Course. There is denial of the aforesaid 

assertion of the fact. But the stand point of the state government as 

well as respondents 5 to 36 is that if the respondents are allowed to 

take admission in open merit, then it will work out, gross injustice 

and will be more harsh to them as they cannot get admitted to the 

colleges of their choice even though, they have secured much higher 

marks than the other reserved category candidate and the candidates 

securing lower marks will get the premium of being admitted to the 

colleges of their choice. 

The rules framed by the government of Maharashtra for the 

purpose of selection of MBBS Course and BDS Course for the 1995-96 

were as follows. The preamble of the rules indicates that it purports to 

give effect to the prescribed scheme of this court given in the form of a 

directive in Unni Krishnan Case and the Rules are intended to be 

application for the year 1995-96. Under Clause 2, ( 1) the Director of 

Medical Education and Research has been appointed as Competent 
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Authority for selection to 1st year MBBS Courses. (2) Under Rule 2.0.2 

the competent Authority is required to implement the rules through 

the Designated Authorities and would also act as an appellate 

authority to dispose, of representations submitted by the candidates. 

(2) Rules 2.0.3 provides that the Designated Authorities are those 

specified under Annexure 'A'. (3) Under Rule 2.0.4 the Designated 

Authorities are required to distribute applications forms receive filled 

in forms and scrutinise the same and publish University . . . . . merit 

list. (4) Under Rule 4.1.332, 70% of the seats will be filled up by the 

Designated Authority from amongst the applicants who have passed 

the 12th standard (equivalent) examination from the schools I 
colleges. Suited in the University area concerned as per rule. Balance 

30% of the seats will be filled in from amongst the candidates from the 

state merit list by the competent authority under rule 4.1.3.3.1. (5) 

The selection process has been indicated under Rule 8. Under Rule 

8.0.3.0 the competent authority is required to till up the 30% seats as 

provided under Rule 4.1.3.3.1 from the state merit list in discending 

order of merit as well as taking into account the choices of offered by 

each applicant subject to availability of seats and admissibility of his 

choice. 

For seats in 70% quota: After going through the procedure laid 

down in para 8.0.3 the applicants who are not selected for the 

selection process of seats of 30 percent quota are required to remain 

present for counselling and interview to be held by the Designated 

Authority. The applicant will be called as per merit position and he 

will be shown the college where seats are available. He will have to 

give his choices in writing for allotment of seats. The applicants in the 

regional merit list which includes both open and backward class 

applicants will be called for interview first. Those belonging to reserved 

categories of Backward Class will be called subsequently for selection 

against the seats reserved exclusively for the Backward Class 
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applicants. The Designated Authority will prepare the regional final 

merit list showing the choices thus given at the time of interview and 

thus will display the said Regional Final Merit List. This list will be 

sent by the Designated Authority to the Competent Authority at 

Bombay. The Competent Authority will carry out selection. to 70 

percent seats of the recognised Medical Colleges by operating the 

regional final merit list as per the merit and availability of a seat as 

per the choice order of the applicant. The selection list will be 

displayed on the notice board by the respective Designated 

Authorities. The selected candidate will have to attend the office of the 

Designated Authorities on the date indicated to collect his selection 

order and to take provisional admission. In other words the names of 

the applicants who are selected against 70 percent quota as per the 

regional merit list will be taken out from the regional merit list. There 

cannot be any dispute with the proposition that if a candidate is 

entitled to be admitted on the basis of his own merit, then such 

admission should not be counted against the quota reserved for 

Scheduled Caste or Scheduled Tribe or any other reserved category 

since that will be against the constitutional mandate enshrined in 

Article 16(4). In the case Indra Sawhney Vs Union of India commonly 

known as Mandol Case, the Court held that The Reservations under . 

Article 16(4) do not operate like a communal Reservation. It means 

that "Some members belonging to Scheduled Caste can get selection 

in the open competition field on the basis of their own merit, they will 

not counted against the quota reserved for Scheduled Castes, they will 

be treated as open competition candidates". In R.K. Sabharwal Vs 

State of Punjab Case the Constitutional Bench of the Court considered 

the question of appointment and promotion and roster points vis-a-vis 

reservation and held "when a percentage of reservation is fixed in 

respect of a particular cadre and the roster indicates the reserved 

points, it has to be taken that posts shown at the reserve points are to 
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be filled from amongst the members of reserve categories and the 

candidates belonging to the general category are not entitled to be 

considered for the reserved posts. On the other hand the reserved 

category candidates can compete for the non reserved posts and in the 

event of their appointment to the said posts their number cannot be 

added and taken into consideration for working out the percentage of 

reservation. Article 16(4) of the constitution of India permits the State 

Government to made any prov1s10n for the reservation of 

appointments or posts in favour of any Backward Class of Citizens 

which in the opinion of the State if not adequately represented in the 

services under the state. It is therefore incumbent on the State 

Government to reach a conclusion that the Backward Class I Classes 

for which the reservation is made is not adequately represented in the 

State Services. When the State Government after doing the necessary 

exercise make reservation and provides the extent of percentage of 

posts to be reserved for the said Backward Class then the Percentage 

has to be followed strictly. The prescribed percentage cannot be varied 

or changed simply because some of the members of the Backward 

class have already been appointed I promoted against the general 

seats. The roster point which is reserved for the Backward Classes has 

to be filled by the way of appointment I promotion of the member of 

the said class. No general category candidate can be appointed against 

a slot in the roster which is reserved for the Backward Class. The fact 

that considerable number of members of a Backward Class have been 

appointed I promoted against the general seats in the state services 

may be a relevant factor for the state government to review the 

question of continuing reservation for the said class but so long as the 

instructions I rules providing certain percentage of reservation for 

Other Backward Class are operative, the same has to be followed. 

Despite any number of appointee I promotes belonging to the 

Backward Classes against the general category posts the given 
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percentage has to be provided in addition." In Union of India Vs Virpal 

Singh Chauhan (SCC at P 705) it has been held that while 

determining the number of post reserved for Scheduled Castes and 

Scheduled Tribes, the candidates belonging to reserved category but 

selected I promoted on the rule of merit shall not be counted as 

reserved category candidates. In Ajay Kumar Singh Vs State of Bihar, 

A three Bench .Judge considered the same question for admission in 

post graduate Medical course. It was contended that once the 

candidates seeking admission to post graduate medical course have 

already enjoyed the benefits of reservation at the stage of their 

admission to MBBS Course they are not eligible for admission to post 

graduate medical course, as reserved candidates. The contention that 

provision for reservation at the stage of admission to post graduate 

medical course is cancelled for and contrary to public interest, can not 

be accepted. Firstly, the assumption on the basis of which this 

argument is addressed is unatainable. A candidate who is seeking 

reservation at the stage of admission to post graduate medical course 

may not have availed of the benefit of reservation at the stage of 

admission to MBBS course as he would have been admitted on his 

own merit in the general quota (open competition) quotas but because 

the competition at the level of post graduate medical course is 

extremely acute, he may have to seek the benefit of reservation. 

Therefore, the assumption that a student seeking benefit of 

reservation at the stage of admission to post graduate medical course 

has already enjoyed the benefit of reservation once previously is not 

necessarily true. Secondly, there is no rule under Article 15(4) that a 

student cannot be given the benefit of reservation at more than one 

stage during the course of his educational career. According to the 

verdict of the Supreme Court, the petitioner is entitled to take 

admission to any of the colleges to MBBS Course where seats is still 

available and if no seat is available, then he may be admitted by 
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increasing one seat in any of the colleges. It may be made clear that if 

the petitioner is desirous of being admitted to any of the medical 

colleges in pursuance of the courts order then he should approach to 

the Designated Authority. The Designated Authority will decide the 

college to which petitioner will be admitted. The court also ordered 

that no applicants would allowed to take admission to the MBBS 

Course in the same year. 

11. Shree Surat Vabad Jllla K.M.G. Parishad Vs Union of India AIR 

2007.5 sec 360 

Facts : Article 341 of the constitution authorised the President to 

specify the caste races or tribes or parts of or groups within the 

castes, races which shall for the purpose there of be deemed to be 

scheduled castes in relation to the state or Union Territory by public 

notification. If the said power can be exercised not only for a caste or a 

part of group. Within the caste, it can also include a part of the state. 

There has been slight variation of Constitution Scheduled Castes 

order, 1950. The Parliament has resisted the inclusion of a caste as a 

Schedule Caste to a part of a state (certain specified district. The court 

intervened with this case holding that 'the Act of Parliament varying 

the 1950 Order by confining the inclusion of caste" 'Mochi" in list of 

Scheduled castes within a particular area are not unconstitutional. 

Court has no source to render its opinion on correctness thereof, 

1950, Sch.I, Pt.IV, Entry 4 (as amended by the Amendment Act of 

2002)- The Constitution Schedule Caste orders- as manded in 2002. 

Validity of the Constitution (Scheduled Caste) orders (Second 

Amendment Act 2002) whereby Mochis were excluded from the 

/Schedule according to the constitution schedule caste order 1950. 

This was a question put forward before the High Court. The High 

Court upheld the validity of the said Amendment Act. 
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The Supreme Court dismissed the appeals: 

The High Court was justified in holding that no case has been 

made out for declaring the impugned legislation as unconstitutional. 

It is not for the court to render its opinion as to whether the President 

was correct in confining inclusion of the caste Mochi within a 

particular area. The object of Article 341 and 342 of the Constitution 

which provides for the declaration of certain castes and tribes as 

Scheduled Castes and Scheduled Tribes is to grant protection of the 

backward classes of citizens who are specified in the Scheduled castes 

order and scheduled tribes order having regard to the economic and 

social backwardness wherefrom they suffer. The President in the 

terms of Article 341 ( 1) of the constitution is authorised to issue an 

appropriate notification therefore. The constitution (Scheduled Caste 

Order) 1950 made in terms of Article 341 ( 1) is exhaustive. List 

prepared by the President under Article 341 ( 1) forms one class of 

homogeneous group. Only one list is to be prepared by the President 

and if any amendment thereto is to be made the same is to be done by 

Parliament. Even the state does not have any legislative competence to 

alter the same. 

12. Ashoka Kumar Thakur Vs Union of India & Others, AIR, 1996, 

SC-75 

Facts : The policy of 27% reservation for the other Backward Classes 

contained in the Central Education Institution was challenged on the 

ground that Union of India had failed in performing its Constitutional 

and legal duties towards its citizen. The Act of 2006 - no doubt 

created chaos, confusion, and anarchy which disturbed the peaceful 

atmosphere in educational and other institutions. It would seriously 

affect social and communal harmony. The Constitutional guarantee of 

equality and equal opportunity would be seriously prejudiced. 

According to Mandai Commissions Report the survey conducted 52% 
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of the total population contained OBC according to 1931 census. 

According to section 11 of the National Commission for Backward 

Classes Act 1993, the list of Backward Classes was revised. 

In Indra Sawhney Case of 1992 - Supp (3) SCC 217, the concept 

of socially and educationally backward classes in Article 15(4) stood 

on a different footing from Article 16(4) and consequently Article 15(5) 

was different from Article 16(4). The criteria of Article 16(4) and the 

lists under the Backward Classes Act could at the most provided a 

rough and ready rule for the purpose of Article 15(4) and Article 15(5) 

but that did not in any way effect section 11· of Backward Classes. 

There was no report subsequent to 3.2.2005 by the National 

Commission for the Backward Classes. Therefore, it was highlighted 

that whole exercise had been done in great hurry without any 

justifiable reason. It was pointed out that the impugned Act itself 

specifically required a determination of socially and educationally 

backward classes to be made by the Central Government as was clear 

from a bare reading of Sec 2(g) of the impugned Act. That had not 

been done for the purpose of the Act and by referring to the lists 

meant for cases covered by Article 16(4) the requirements had not 

been met. It was pointed out that the intention of Parliament did not 

appear to be that any existing list under Article 16(4) should be 

treated as the foundation for Sec 2(g) of the Act. The determination 

should be made in factor and not by adopting any past determination 

by the National Commission for the purposes of Article 15(5). The 

"special provision of laws" under Article 15(5) was the Act which 

provides that OBCs must be so determined for the purposes of the Act 

by the Central Government. There has been no such separate 

determination. In essence, it was submitted that baseless figure of 

27% could not be pressed into service for introducing a statute which 

had such wide ramifications. No methodology had been laid down for 

determining the socially and educationally backward classes because 
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Castes alone should not be made the basis for identification even 

though these appeared to be some casual observations in Indra 

Sawhney case as contended by the Union of India that caste can be 

synonymous with class. That was not the correct approach. It was 

only stated that castes may be starting for identifying the Backward 

Class but could not definitely be the sole basis. In Indra Sawhney case 

- the identification of class was held tG be affirmative by using castc:s 

as a proxy. The state was constitutionally empowered to enact 

affirmative action measures for backward class. Though it IS 

submitted that the number of seats available for the general of 

category is not affected. If there is possibility of increase of seats in the 

absence of reservation it would have gone to the general category. 

Judgement by the Supreme Court: 

The National Commission for Backward Class Act, 1993 defines 

'Backward Class" is to mean such backward classes of citizen other 

than the scheduled castes and scheduled tribes as may be specified 

by the Central Government in the list. In terms of section 2(c) of the 

Act lists mean lists prepared by the government of India from time to 

time for the purpose of making provision for the reservation of 

appointments of posts in favour of backward classes of citizens which 

in the opinion of the government are not adequately represented in the 

services under the Government of India and any legal or other 

authority within the territory of India or under the control of the 

Government of India from time to time for the purpose of making 

provision for the reservation of appointment or posts in favour of 

backward class is for citizen which in the opinion of the government 

are not adequately represented in the services under the government 

of India and any legal or other authority within the territory of India. 

Though there is a specific provision in section 11 of the Backward 

Classes Act for a periodic version of the lists same has not been done 

and on the contrary additions are been made. The rational of 27% 
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having been arrived at on the mythical figure that OBCs are 52% in 

the country and even the ratio of 27% reservation for the students 

belonging to other backward classes out of only permitted strength. 

The expression "Other Backward Class" means the class or classes of 

citizens who are socially or educationally backward and are so 

determined by the Central Government. There has never been any 

df!termination on any acceptable basis. The parameters provided in 

the Backward Classes Act have not been kept in view. Without 

supportable data, the introduction of a statute which would have the 

effect of disturbing the harmony in the society was avoidable. Though 

it has been provided that increase in the number of seats can be done 

in a staggered manner that it is ready of no consequence. The effect of 

the judgements in M. Nagaraj Vs Union of India and Navin Service 

Society Vs State of Kerala has not been considered. It has been 

emphasised that what may have been relevant eight decades back 

cannot hold good in the present scenario. There has to be in depth 

analysis to find out the number of socially and educationally, 

backward class of citizens. 

The National sample survey organisation survey of 1999 - 2000 

shows that the present educational level is directly proportionate to 

his I her economic condition. See 11 of the National Commission for 

Backward Classes Act 1993, says that the Central Government at any 

time and shall at the expiration of ten years from the coming into force 

of this Act and every succeeding period of ten years thereafter 

undertake revision of the lists with a view to excluding from such lists 

there classes who have ceased to be Backward Classes or for 

including in such lists now Backward Classes. Standing Committee 

on Social Justice and Empowerment, 2005-2006 chaired by Sumitra 

Mahajan (according to the report of Annexure P-11 in Vol.11 at PP 

142-217). On the basis of Commission's report the two office 
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memoranda are dated 13.8.1990 and the other amended one dated 

25.9.1991 were issued by the Government of India. 

The government have carefully considered the report and 

recommendations of the commission m the present contest 

responding the benefits to be excluded to the socially and 

educationally backward classes as opined by the commission and one 

o[ i.he clear view that at the outset certain weightage has to be 

provided to such classes in the services of the Union and their public 

undertaking. Accordingly orders are issued as follows: (i) 27 percent of 

the vacancies in civil posts and services under the Government of 

India shall be resumed for SEBC. (ii) The aforesaid reservation shall 

apply to vacancies to be filled by direct recruitment. Detailed 

instructions relating to the procedure to be followed for enforcing 

reservation will be issued separately. (iii) Candidates belonging to 

SEBC recruited on the basis of merit in an open competition on the 

same standards prescribed for the general candidates shall not be 

adjusted against the reservation quota of 27%. (iv) SEBC would 

compnse in the first phase the castes and communities which are 

common to both, the list in the report of the Mondal Commission and 

the State Government lists. A list of such castes communities is being 

issued separately. (v) The aforesaid reservation shall take effect from 

7-8-1-1990. However this will not apply to vacancies where the 

recruitment process has already been initiated prior to the issue of 

these orders. Similar instructions in respect of public s~ctors banks 

will be issued by the Department of Public Enterprise. 

According to the Report of Commission socially and 

Educationally backward classes would be strengthened, not violating 

the article 16(4) and 340(1) which is embodied in the Constitution. 

Article 340(1) was subsequently added by the Constitution (First 

Amendment Act) of 1951 which override the decision of the Supreme 

Court in Case of Champakan Dorairanjan Case Vs the State of 
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Madras. According to Article 340, the condition of socially and 

educationally backward classes is to be investigated imperatively. In 

K.C. Vasant Kumar Vs State of Kernataka case the Policy of 

reservation for employment and education should be necessarily 

reviewed. It was noted in that case that time has come to review the 

criteria for identifying socially and of disability arising out of 

untouchability shall be an offence, p'..lnishable in c.ccordance with law. 

Article 46 was enacted to promote educational and economic interest 

of Scheduled Castes and Scheduled Tribes and other Sections of the 

society. Article 35 confers upon the Parliament the exclusive power to 

make law prescribing punishment for these acts which are declared to 

be offences under Part III of the constitution. The Parliament with the 

legislative power had enacted the untouchability offences Act 1955. 

The Constitution of India also provides for the establishment of the 

National Commission for Scheduled Castes and Scheduled Tribes for 

investigating the work of Schedule Castes. The term untouchability 

refers to the social disability imposed on by the reason of their birth in 

the lowest social rank based on "Caste System". Article (14) of the 

Constitution provides the equality before the law which prohibits 

discrimination on the ground of religion and caste and forbids 

disabilities restriction and liabilities on the ground of only religion on 

caste. Article (15) abolishes untouchability forbids its practice. 

In the Constituent Assembly, Professor K.T. Shah had proposed 

an amendment to Clause (2) of Article 9 - (Article 15, Clause 3) for 

adding the words "for Scheduled Castes or Backward Tribes for their 

advantage safeguard and betterment". He stated that " .......... it is an 

open secret, where the Scheduled Castes and Backward Tribes have 

been neglected in the past, .... the rights which the other citizens 

enjoyed .... According to sub Clause (2) any special discrimination in 

favour of the backward classes . . . . . should not be regarded as 
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"violative". Dr. Ambedkar said that there should not be any 

segregation between Scheduled Castes and Schedule Tribes. 

Apart from the various proceedings in the Constituent Assembly 

inclusion of articles in the Constitution and special reservation in the 

services .... the framers did not contemplate any special treatment to 

the backward classes. Article 16(4) used the word "Backward Classes" 

instead of Scheduled Castes and Schedule Tribes. 

D. JUDICIARY AND PROTECTION OF RIGHTS OF THE BACKWARD 

CLASS - SUPREME COURT AND ITS ROLE: 

Barring the 'Untouchables' from entering into temple is 

considered as an act of humiliation by the upper class, quite a large 

number of reformers, politicians, drew the attention of the 'Temple 

entry-movement's - which has been published in every corner of the 

country. The framers of the constitution has however- enacted laws

so that the untouchables can also worship in the temples belonging to 

Hindus. Accordingly Article 25 provides - such 'religious liberty which 

has been granted to every citizen - equally entitled to freedom of 

conscience and right to profess, practice, propagate religion of their 

own choice. The Temple entry provisions has been laid under Article 

25 .. which states that for 'welfare of the society, the Hindu Religious 

Institutions open to all classes and sections of the country. The 

untouchability offences Act of 1955 was passed by the Parliament 

according to which (i)no person shall be prevented from entering any 

place of public worship which is open to other persons professing the 

same religions or belonging the same religious denomination or any 

section thereof as such person or (ii) Section 3 of UOA provides that 

"no person shall be prevented from worshipping or offering prayers or 

prefer any religions service in any place of public worship or bathing 

or using water from the well springs same manner as is permissible to 
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other persons professing the same religion or belonging to the same 

religion domination or any section thereof' 15. 

If such as Act of untouchablity is done then the person shall be 

punished with imprisonment extending to six months or a five has to 

paid amounting to five hundred rupees. The scope of the rights 

conferred by this provision as depends on the reaming of phrases like" 

same religion' or the same religion denomination thereof. 

The lawyers feel that person professing Sikhs, Budhist, Jain 

religion all belonging to same Hindu religion. In case of state of 

Bombay Vs Puranchand, the court held that denial to the 

untouchables, of entering the Temple belonging to the Jain can not 

considered as 'violation of Sect 3 under UOA. As there is no 

distinction between Hindus and the Jain. The practice of 

untouchability is mainly done by the orthodox defenders of the temple 

who consider the Harijans as the low caste people. In the state of 

Kerela Vs Venketeswara Prabhu, the untouchables were prevented 

from entering the Nalambalam a temple belonging to the Gowda 

Saraowat Brahmin community. The High Court held that the 

exclusion of the untouchable from entering into the temple, has not 

violated section 3 of UOA; since those refused entrance did not belong 

to the same 'termination or sections thereof'l6. 

Designation of groups - which is entitled to certain preferences: 

The Constitution provides preferences only to three categories of 

people (a) namely scheduled castes (b) scheduled tribes and (iii) other 

socially and educationally backward class. "The backward classes is 

used into two senses - (i) as a generic term including the first two 

categories and other as well (2) only those backward group, who don't 

belong to any of such categories. The constitution itself does not 

define these group nor does it provide any standard which it can be 

defined. The President is empowered to specify after consulting with 



[275] 

Government of state, "those castes, races or tribes or parts of or group 

within castes, races and tribes which shall for the purpose of this 

constitution be deemed to be the scheduled cases in relation to that 

state ... " He similarly considers" tribes and tribal communities or parts 

or groups within which tribes or tribal communities which would be 

the scheduled tribes. It is further provided that the President shall 

appoint a ~pecial office!' "to investigate all mater relating to the 

safeguards for the scheduled castes and schedule tribes' and report to 

parliament on their working. The commissioner of scheduled castes 

and scheduled tribes was established in 1950. In act as a coordinating 

body Article :340 provided for the establishment of a Backward classes 

commission which is to be appointed by the President. 

Lets have looked at the some of the judgments of the Supreme 

Court;- an the Backward Class (i) who are considered as backward 

class? 

The first decision of the Supreme Court on this scope of Article 

15(4) was Balaji Vs State of Madras17. Since 1958 the state of 

Karnataka made a special previsions for the advancement of its 

socially, educationally backward classes of citizens under Article 15(4) 

and whenever any order was passed, its validity was challenged in the 

High Court, which quashed them. The petitions in this case were filed 

under Article 32 to challenge the validity of the order of the Mysore 

Government in 1962. According to the order, backward classes were 

divided into two categories (i) Backward classes and (ii) more 

backward classes. Out of the 50%, 20% of the seats has been reserved 

in the technical and professional Institutions and 22% for the most 

backward classes. The total quantum of reservation was 68%. 32% of 

the seats was available to the merit pool. The Mysore Government 

provided recommendation to an expert committee to investigate the 

problems of backward classes in the state list. Under Article 15(4) the 

state shall make special provisions for the advancement of any 
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soci~ly and educationally backward classes to citizens or for the 

scheduled castes and scheduled tribes - In the State of Madress Vs 

Champakam Darairajan CaseiB the Supreme Court held that a state 

has no power to resume seats for backward communities in state 

maintained educational institutions. The Court held such reservation 

to be violatative of Article 29(2), rejecting the contention, that Directive 

Principle if! Article t!-6, laid down, a priiicipk of Preferences which 

might lawfully be embedded in legislation. The Court noted that 

Article 16(4) made provision for reservation in the field of government 

employment and 'the omission of such an express provision from 

Article 29 cannot, but be regarded as significant. "But in Om Prakesh 

vs State of Punjab19, an earlier case, in which reserved seats for 

Harijans in educational institutions were upheld on the ground that 

Article 46 must be taken as a reception to 29(2) ... and thus state 

could constitutionally promote the educational interests of Scheduled 

castes by adopting a system of reservations. It is to be noted that the 

Constituent Assembly rejected the inclusion m the original 

constitution of a provision similar to Article 15(4). Prof K.T Shah's 

proposal to amend Article 15, to allow the state to makes special 

provisiOns for the "advantage, safeguard or betterment of the 

scheduled castes and scheduled tribe" (VII constituent Assembly 

Debates) 655) was rejected by the Assembly VIII Constituent Assembly 

Debates 664) (Dr. Ambedkar, Chairman of the Drafting Committe~ 

opposed the amendment as providing an opening for segregated 

facilities according to VII CAD 661. It should be noted that such 

amendment is narrower in scope them Article 15(4) which applies to 

Backward Class as well as the Scheduled castes and Scheduled tribes. 

The Constitution did not provide minimum number of post 

which the state can reserve for the government service in educational 

institution. The minimum number of benefits are to be given to the 

weaker section. Article 15(4) and 16(4) do not confer any backward 



[277] 

groups any fundamental Rights to such arrangement but rather, are 

an exception to the rights the others would otherwise enjoy to 

complain of such arrangements as violation of Fundamental Rights as 

guaranteed in the Article 15, 16 and 29. The Constitution does not 

provide any maximum limitation or reservation. In Venkatarama Vs 

State of Madras Case the Supreme Court upheld reservation for 

Harizans and backward Hindus fo-....::.r out of fourteen posts. In Kesava 

Iyenger Vs State of Madras20 a reservation of seven out of ten posts 

was upheld. The High Court then, concluded that reservation in 

Article 16(4) signified a 'small fraction' or small portion in Article 16(4) 

which is presumably less than half but that "Backward class is an 

independent class whose claim for appointment can be sustained 

under Article 16(4)" Thus, the state could reserve such a portion for 

each backward community and could on this basis, give all the 

available posts to backward groups. It seems evident that in Kesava 

Iyengar Case, that the state made reservations for component parts of 

the total backward group and is not confined to aggregate reservation. 

Such a breakdown of reservation has been recommended specifically 

on the ground that a single uncompartmented reservation would help 

only the relatively advanced groups, among the backward classes, and 

would be disadvantageous to the more backward on the other hand, 

the state arrangements for 'layers' of backward classes have been 

officially opposed on the ground, that such distinction promote caste 

feeling. But differential or layered preferences are used by some states 

... Nothing in the Constitution would seem to warrant restriction of 

the broad power to make 'any provision for any backward class' into a 

requirement a single uncompartmented reservation. 

The expansive view taken in the Kesava Iyengar case permits 

the total reservation to exceed fifty percent, and allow reservation of 

all posts is not entirely free from all doubts. The chief draftsman of the 

constitution, defending Article 16(4) before the constituent Assembly, 
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indicated that reservation authorized was "a minority of seats" and 

gave the example of an aggregate reservation of seventy percent, the 

post falling outside the power, bestowed by the clause21". Some 

judicial control over the extent of reservation may be necessary to 

preserve their character as an exception and prevent government from 

enacting it into a general principle of operation. The percentage 

limitation has thP obvious advantage of definiteness; it is complicated 

by its connection with the question of whom the state may designate 

as backward. Percentage limitation might be applied to the number of 

seats a state may reserve in educational institutions. State may 

provide scholarships or housing, or other benefits inclusively for 

backward groups? Article 15{4) permits facilities for the exclusive use 

of backward groups Judiciary controls the percentage of reservation, 

which cannot be separated from the review of standards for 

designating the backwards. The word 'any provision" in Article 16(4) 

and 'any special provision' in Article 15(4) gives the state a great lee 

way in prescribing the method of operation for such schemes. Article 

16(4) dealing with Government employment confines the state to the 

method of 'reservation'. State is not confined to the method of 

reservation, while making provisions for scheduled castes and 

scheduled tribes. The state has the power to establish preferences for 

employment which is not confined to post directly under the state. 

While the state acts as employing agency for state aided schools, it 

may make such preferences, a condition of the aid. Article 16(4) has 

been held to allow a state to provide that its Public Service 

Commission may gives preferences to schedule caste teachers in filling 

vacancies in state aided schools run by religions minorities. This 

provision of the ...... Education Bill was particularly objected to on the 

ground that "scheduled caste teachers might know nothing of the 

religion of the minority" by when the schools was to run. Outside the 

Government employment, the state is not directed to do reservation as 
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a method. Thus the state may provide such benefits as educational 

facilities fee concessions or having inclusively for backward groups. 

The scheme of preferences must be administered so as to operate in 

form of the backward class. In Raghuramcuke Vs State of Andhra 

Pradesh22, admission to a State run medical school was denied to 

backward class candidates, although their scores were higher than 

candidates admitted in the 'general competition' on the ground that 

fifteen percent reservation for backward classes had been filled23 . The 

interpretation of the reservation as a ceiling on admission instead of 

advancing the cause of backward classes. Prevented same members of 

these classes from getting seats which they would otherwise have got 

all the seats brought under a common pool', such rules, the court said 

that are confirmed in their operation, the benefits are received by the 

backward classes and their application in cases where it did not 

operate for the advancement of the backward classes violated the 

fundamental rights of the latter. Article 15(4) authorizes the 

abridgement of fundamental rights in order to make special provision 

for backward classes but could not be used to abridge the rights of 

the backward classes. Thus if backward class serve more seats by 

merit than are reserved for them, the reservation can not be used to 

limit them to a prescribed number. On the other hand, members of 

backward classes are not entitled to a compartmental system of 

selection which transforms a reservation into an award of a 

guaranteed number of seats over and above there obtained by merit. 

In Puppala Sudarsan Vs State of Andhra Pradesh24 case, an 

unsuccessful backward class candidate, has claimed that high 

ranking backward class candidate should be given a seat from the 

general pool rather than a reserved seat, enabling the petitioner to 

obtain a reserve seat. But court rejected the decision claiming that 

"the selection should not be made in separate compartments in such a 

way as to allow backward class candidates to compete for both general 
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and reserved seats to the detriment of other. A backward class 

candidate may obtain seats by merit, but cannot require that 

reservation operate as a guarantee of seats over and above there 

acquired by merit. In view of the broad discretion enjoyed by the state 

as to extent and method of reservation, there would seem no 

constitutional objection to the state employing such an over and above 

merit "cheme. 

Constitutional Law - Reservation of Ports for Scheduled Castes: 

(1) "Article 16(4) refers to the Backward Classes. The 

Constitution draws a distinction between the Backward Classes on 

one hand and scheduled castes and scheduled tribes on the other and 

the latter does not comes under the former and so it falls outside the 

purview of Article 16(4). (2) The safeguard provided by article 16(4) 

applies only to reservation of parts at the stage of initial appointment 

and not for the promotion after appointment and so the directives fall 

outside Article 16(4) and such contravene Article 16(1). There has 

been unanimity of Judicial opinion throughout the case in the point 

that cases of promotion to selection posts fall within Articles 16( 1) and 

16(2)25 . The expression "matters relating to employment" in Article 

16(1), the Supreme Court has held, must include 'All matters relating 

to employment, both prior and subsequent to the employment which 

are incidental to the employment and form part of the terms and 

conditions of much employment". The Court has further held that "the 

words' used in respect of any employment" used in Article 16(2) 

'include all matter relating to employment as specified in Article 16(1). 

The Madras High Court has held in the instant case the backward 

classes in Article 16(4) prefer to the members of scheduled castes and 

schedule tribes. The General Manager of Southern Railway vs. K. 

Rangachari case, the directives of the Railway board has been 

challenged by Madras High Court26 . According to the issues circulated 

by the Sourthern Railway Board, 'the criteria for selection in Grade III 

' 
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post, in Railway service, 1s restricted to the Scheduled Castes and 

Schedule Tribesl7. There has been no prescribed quota reserved for 

scheduled castes and scheduled tribes. K. Rangachari, the respondent 

issued a mandamus, under Article 226 against the South Railway 

Board in the Madras High Court. The appellant filed an appeal in the 

Supreme Court against the High court orders. In Balaji's case the 

Supreme Court made it clear that backwardness must be social and 

educational and not either social or educated. The two can be dealt 

separately since they are based on two separate criteria. At different 

levels, they are applied differently. The Court also suggested that the 

interest of the weaker sections of the society has to be adjusted with 

the interest of the Community as a whole, but under a special 

provision, the State can reserve certain seats to the backward classes. 

The reservation should be done to a certain limit. In Ram Krishna 

Singh Vs Mysore27, the Court suggested that the reservation can be 

effective only for the scheduled castes and schedule tribes. 15 percent 

seats to be reserved for Scheduled Castes and a 3 percents seat would 

be reserved for Scheduled Tribes. According to 1962 order of the 

Mysore Government - reservation should be made solely for the 

socially and educationally backward classes. Justice Hedge, said that 

Supreme court in Balaji's case has specifically stated that 'caste m 

relation to Hindus' was a relevant factor to be considered m 

determining the social backwardness of groups or classes of citizens. 

"Caste' not be sole basis, but it might be adopted on the basis of 

occupation. Caste can be relevant basis in determining the classes of 

backward Hindus, but it should be based on occupation. 

In R. Chitralekha Vs State of Mysore case, the Supreme Court 

considered again whether caste was a class of citizens and whether 

caste as a whole could be classified as backward. Justice Subha Rao 

speaks that 'Caste does not always speaks 'Class' as a whole' 

according to Article 15(4). If the makers of the constitution intended to 
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take caste as a units - referring to social and educational backward 

class. Specially they refer to the scheduled caste and scheduled tribe. 

Clause (4) of Article 15 the expression 'Class' which means Caste and 

Class, both the terms have been used unequivocubly. Class means 

'community as a whole. The expression 'Backward Classes or caste 

has been misinterpreted. Since the class or caste refer to scheduled 

caste and scheduled tribe~. "Article 15(4) leads to a reasonable 

inference that the expression class is not synonymous with castes". 

According to the constitutional provisions, 'castes' and 'classes' 

cannot be considered synonymous. 

Justice Mudholkar discussed m Chitralekha cases that the 

castes have no relevance in determining what are socially and 

educationally backward. Communities, as they would go against 

clause ( 1) of the Article 15 or Clause (2) of the Article 29. In both 

Balaji and Chitralekha, case the Court did not clear 'the classification 

of caste. If any subclass is considered to be backward then that sub 

caste may be enlisted in scheduled caste, under 341(2) of the 

Constitution. 

The latest judgement of the Supreme Court of India resist the 

employees recruited under the reservation policy cannot continue to 

claim seniority over their general category colleagues as a matter of 

right.28 The changing outlook of the court no doubt had a deep impact 

on the political parties and so called social and cultural 

organisations. The Chief Justice A.S. Anand, Justice K. 

Venkataswamy, Justice M. Jagannatha Rao, and a bench of five 

judges - have opined that "Reservation has undoubtedly created a dis

respect for the Supreme Court. In an earlier judgement on 13th August 

1999, the Supreme Court ruled out the criteria for admission 

specialised branches of higher education i.e. in engineering, medical 

colleges, Post graduate course should be based on merit and not on 

reservation. This was the judgement given by the bench of five judges. 
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This decision has put an end to the students belonging to SC/ST. 

Communities in getting admission into special courses of medical and 

engineering courses. The Second judgement of the Supreme Court 

also sealed the fate of SC/ST students on getting promotion in the 

"ladder of service hierarchy". This judgement has no doubt created 

injustice to the deprived section of our people. Now a days there has 

been tremendous atta~k on the reservation policy from every corner of 

the country. The first Prime Minister of India Pandit Jawarharlal 

Nehru considers that "the criteria for reservation on the basis of caste 

and community cannot make the development for the human 

resources, rather the most competent and meritorious people, will be 

lagging behind. His idea was followed by his grandson Rajiv Gandhi, 

who advocated for meritorious against the reservation. But Bharatiya 

Janata Party pleads for reservation on the basis of socio-economic 

conditions. The claim for the Social Justice was not only from the poor 

section, the voluntary organisations and the political parties - also 

urged for it. In order to have domain in political supremacy, the 

political parties, having fragmented, took up this issue for the sake of 

"winning the election battle". The social justice in the mid seventies 

and eighties- was an important agenda of the various parties- and 

the judiciary could not ignore it directly or indirectly. The concept of 

social justice aims at removing all inequalities and affording equal 

opportunities to all citizens in social affairs as well as economic 

activities. Dr. Ambedkar, advocated principle of liberty, equality, and 

fraternity for Union of trinity which gives unity and solidarity to social 

life". Justice Krishna Iyer opines that Ambedkar's concept of social 

justice is known to be a protective or compensatory discrimination for 

the betterment of depressed classes. The policy for reservation is 

maintained not only in Government services, in academic institutions, 

reservation in distribution of lands, allotment of houses and other 

resources. Second, provision for scholarship, grants, loans, land 
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allotment, health care and legal aid, third provision for distribution 

schemes to protect the backward classes" SCI ST I OBC and minorities 

from being exploited and victimised.29 The Supreme Court has ruled 

out the reservation in admission into the higher institutions of 

educati~n, also in the matter of promotion in services, the fate of these 

victims of the system seems to be totally sealed. 

Despite Supreme Court's order, the Prime Minister, Atal Behari 

Vajpayee had introduced a Bill for promotion of SC and STs in Central 

Government services. Vajpayee told in Lok Sabha in 21.12.1999 that 

Union Cabinet had cleared a constitution amendment Bill to enable 

the state to do away with merit for promotions for SC and ST 

personnel. Vajpayee's announcement was received with thumping on 

the desks as the members cutting across the party lines voiced their 

approval of a decision that opens up avenues of promotion for the 

socially weaker sections of the society. The Bill for SC/STs should be 

incorporated in the Article 335 of the Constitution to allow the state to 

restore the relaxations of qualifying marks and standards of 

evaluation for reservation in promotion of SCs and STs. Vajpayee also 

told the Lok Sabha members that the government had held 

Consultations with the National Commission for the Scheduled Caste 

and Scheduled Tribes before taking the decision. Another 

announcement of Prime Minister was greeted with applause was the 

government's proposal to bring another Constitutional amendment to 

clear the backlog of jobs through a special recruitment of SC and ST 

personnel. The government was in the process of studying the legal 

and constitutional aspects of the Supreme Court verdict in order to 

bring in the Constitutional Amendments to restore the seniority 

principle that was preventing prior to these judgements. The Prime 

Minister also suggested that the Department of Personnel and 

Training should provide guidelines for the reservations in government 

jobs. 
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E. SPECIAL EDUCATIONAL DEVELOPMENT PROGRAMME FOR 

SCHEDULE CASTES AND SCHEDULED TRIBES UNDERTAKEN BY 

THE GOVERNMENT 

1. Reservation of seats for Scheduled Castes and Scheduled Tribes 

in the House of the People. Seats shall be reserved in the 

House of People for Scheduled Castes and Scheduled Tribes 

except the Scheduled Tribes in the autonomy districts of Assam 

and the Scheduled Tribes in the autonomy district of Assam. 30 

2. The number of seats reserved in any state for the Union 

Territory for the Schedule Castes or the Scheduled Tribes under 

Clause ( 1) shall bear as nearly as may be the same proportion to 

the total number of seats allotted to the state of the union 

territory in the House of People as the population of Scheduled 

Castes in the State or the Union Territory as the case may be in 

respect of the seats so reserved, bears the total population of 

the state (or the Union Territory). 

According to Article 332 of the Constitution Seats for the 

Scheduled Castes and Schedule Tribes would be reserved in the State 

Legislative Assemblies. In addition of this seats, shall be reserved for 

the autonomous districts in the Legislative Assembly of the State of 

Assam. Notwithstanding anything contained in Clause (3) until the 

taking effect under article 170 of the re-adjustment on the basis of 

first census after the year 2026 of the number of seats in the 

Legislative Assemblies of the States of Arunachal Pradesh, Meghalaya, 

Mizoram and Nagaland, the seats which shall be reserved for the 

Scheduled Tribes in the legislative Assembly of any such state shall be 

(a) if all the seats in the Legislative Assembly of such state in existence 

on the date of coming into force of the Constitution (57th Amendment 

Act) 1987, are held by number of the Scheduled Tribes all the seats 

except one. 
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Different Opinions on the Ground of Reservation of Policy: 

Although Article 16 Clause (1) and Clause (2) emphasise that 

there shall be equality of opportunity for all citizens in matters 

relating to employment or appointment to any office under the state 

without any discriminate on the ground of religion, race, caste, sex 

etc. Clause (4) of the article 16, on the other hand provides that 

nothing in Article 16 shall prevent the state from making any 

provision for the reservation of appointments or post in favour of any 

backward class of citizens which in the opinion of the state is not 

adequately represented in the services under the state. 

The apresaid provision has been a subject of debate and 

discussion in the High Courts and the Supreme Court: The Backward 

Classes gets the benefit out of these provisions for reservation. But on 

the other hand, quite a large number of members belonging to the 

General Category feel that they are deprived from the benefits which 

they claim in a fair and open competition. Dr. Ambedkar was quite 

different in his approach. With view of social justice, he emphasis on 

the upliftment and promotion. But then articles give absolute 

authority to the Chief Justice in these matters. The makers of the 

constitution know this was essential to maintain judicial integrity. 

[Telegraph- 13.12.2000] 

Backward Class - The Social order and the Constitutional 

Arrangements in India: 

The main cause of backwardness is the poverty and the 

illiteracy. Poverty arose due to the demographic factor, which cannot 

be eradicated at any cost. Poverty is the manifestation of 

unemployment. Low income, low productivity, high indebtedness, 

nonexistent savings, lack of skill, unemployment all leads to poverty. 

Poverty no doubt is a social structural phenomenon. The idea of 

subsistence, basic needs and relative deprivation, seems to be 
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subjective in nature in the complex society. According to Kakashehib 

Kalekar Report on Backward Classes Commission (1956) the main 

cause of economic backwardness is due to the low productivity and 

unskilled labourer. The caste hierarchy in the Hindu Society, lack of 

educational community, low representation in the government 

services all lead to the backwardness in the Indian Society. Various 

Policy Strategies have been t~~en by the government for the welfare of 

the weaker sections. The First Five Year Plan have however, pursued, 

some provisions, for the upliftment of the weaker sections. Extensive 

strategy measures for the education of the backward classes were 

adopted. The Central Government has allotted sum of Rupees four 

crores for the expenditure during the First Five Year Plan period. In 

the Second Five Year Plan period, both the state and the central govt. 

Took responsibilities for the socio-economic upliftment of the 

Harizans. Nearly 600 schools for the scheduled castes students was 

set up by the Central Government. According to the third Five Year 

Plan the voluntary organisations focussed on the economic upliftment 

of the backward classes. 

Besides these, various schemes had been undertaken for the 

welfare of the backward classes. A great emphasis is been given to the 

services in schools, hospital, housing, cooperatives, industrial centre 

for the welfare of scheduled caste. The Fifth Five Year Plan envisages a 

new policy for the welfare of backward classes. It has been proposed 

that the main thrust for the development of these classes will come for 

the general sector, while the activities of Backward Classes Welfare 

Sector will be supplemented in nature. 

Special Educational Development Programme for Scheduled 

Castes Girls belonging to Low Literacy Levels -

To provide a package of educational inputs through residential 

schools for Scheduled Castes girls in areas of very low literacy and 
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where traditions and environment are not conducive to learning 

among the SC girls. This scheme is implemented by the Zilla Parishad 

of the Concerned Districts. 

The Ministry of Social Justice had undertaken various schemes 

for the upliftment of the backward classes. Voluntary organisations 

are set up, for the vocational training, education, providing facilities in 

medical treatment, legal aid services human rights issues and 

environment related activities. Nearly 26 crores rupees were given to 

these voluntary organisations for taking up such activities. 

Schemes being operated by the Ministry: 

• SCA to SCP to Scheduled Castes. 

• Post Matric Scholarship for the SC/ST students. 

• Pre-matric Scholarships for the children of those engaged m 

nuclear occupations. 

• National overseas scholarship and passage grants for higher 

studies abroad. 

• Special educational development programme for Scheduled 

Castes girls belonging to low literacy levels. 

• Construction of hostel buildings for SC boys and girls. 

• Book banks for SC/ST students. 

• Upgradation of merit of SC/ST students. 

• National Scheduled Castes & Scheduled Tribes Finance & 

Development Corporation (NSFDC). 

• National Safai Karmacharies Finance and Development 

Corporation (NSKFDC). 

• Assistance to Scheduled Castes Developments (SCDCS). 
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• National scheme of Liberation and rehabilitation of scavengers 

and their dependents. 

• PCR and Atrocities Act. 

• Supporting project of all India nature of SCs. 

SCA to SCP to Scheduled Caste: 

Special Central Assistance 1s an additive to States Special 

Component Plan intended for development especially the economic 

development of Scheduled Castes. During the year 1999-2000 an 

amount of Rs.437 crores was released to 21 states and 3 UTs for 

benefitting 9.65 lakhs families.31 

Post Matric Scholarship for SCI ST students: 

To provide financial assistance to pursue recognised post 

matriculation courses in recognised institutions. Full non refundable 

compulsory fees charged by the institution prescribed allowances 

towards maintenance for hostellers and the day schools essential 

books for students pursuing correspondence course. Study four 

charges, thesis typing/printing charges and additional allowances for 

SC and ST students with disabilities. Parents j guardians income 

should not exceed Rs.60,965 per annum all children of same parents 

I guardians are eligible. An amount of Rs.l61 crores was released to 

the states I UTS during the year 1999 - 2000 for a anticipated 

coverage of 23 lakh students. 

Pre-matric Scholarships for the children of those engaged in 

nuclear occupations: 

To provide financial assistance to enable the children of 

scavengers, sweepers, who have traditional links with scavengmg, 

flayers and tanners irrespective of castes I religion to pursue 

prematric education. An amount of Rs. 7.88 crores was released to the 
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states I UTs during the year 1999-2000 for an anticipated coverage of 

4.38 lakhs students. 

National Overseas Scholarship and Passage Grants for Higher 

Studies Abroad: 

Scholarships are provided under the scheme to meritorious 

SCsiSTs de-notified, nomadic and semi-nomadic tribes, SC convert to 

other religions, children of Agricultural Labourers I Traditional 

Artisans for post graduates, Ph. D and Post Doctoral Studies in 

specific fields of science, technology and engineering. Selected 

candidates are allowed three years after the year of selection to obtain 

admission in foreign institutions. The scholarships are provided to the 

students by the Indian missions during their stay abroad and cover 

the payment of Tution fees, maintenance and contingency allowance 

and travel expenses. The upper income limit for eligibility in 

Rs.l2,000 I- per month. Passage grant is provided to students who are 

in receipt of a merit scholarship from a foreign government or 

institution m case such scholarship does not include the cost of 

passage. 

National Scheduled Castes & Scheduled Tribes Finance & 

Development Corporation (NSFDC): 

The NSFDC provides funds at low interest rates to the target 

groups through the state scheduled castes Development Corporations 

(SCDCs) and other channelizing agencies for implementing various 

economically feasible and financially viable self employment schemes 

I projects in sectors such as Agriculture, Horticulture, Animal 

Husbandry and Dairy Development, Minor Irrigation, Small 

Industries. An amount of Rs.30 crores was released to NSFDC during 

1999-2000.32 
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Assistance to Scheduled Caste Development Corporations 

(SCDCs): 

The SCDCs identify eligible beneficiaries from c;tmongst below 

the poverty line SC families and motivate them to undertake income 

generating economic development schemes and to improve their 

vocational skills. Sponsoring schemes to banks and other financial 

institutions for credit support. An amount of Rs.20 crores was 

released to the states SCDCs during the year 1999-2000. 

National Scheme of Liberation and Rehablliation of Scavengers 

and their Dependents : 

The scheme is implemented m the objective for time bound 

identification of Scavengers and their aptitude for alternative trades 

through a survey, training in identified trades with TRYSEM norms, 

rehabilitation in various trades and occupations through a prescribed 

financial package. The full cost of the training is borne by govt. Of 

India, and rehabilitation is attempted through projects costing upto 

Rs.50,000 I-. An amount of Rs. 70 crores was released to the states I 
UTs during the year 1999-2000. 

Supporting Project of All India Nature of SCs (Research & 

Training): 

Under the scheme, financial assistance is provided to reputed 

social science research agencies and Universities which have 

necessary expertise and are willing to undertake the purposeful 

studies and hold seminars and workshops preferably on the socio

economic programmes undertaken by Government bodies. During 

1999 - 2000 an amount of Rs.27 lakhs was disbursed for undertaking 

18 studies. 33 

The welfare measures are been undertaken by the government 

at the centre and in the state level. The social democratic welfare 
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measures are been taken by the state to remove the disparity between 

the rich and the poor and emphasis on the freedom and equality of 

the socially and educationally backward classes. For the protective 

Discrimination towards the weaker sections, government is committed 

to fulfil the promise of Directive Principles of the Principle of State 

Policy of Article 46 which specially laid down that "State shall protect 

with special care, the cduce<.tion and e(;onomic interest of the weaker 

sections of the people and in particular of the Scheduled Castes / 

Scheduled Tribes and shall protect them from social injustice and all 

form of exploitation". 

The basic purpose of the welfare measures is to maintain the 

social order and to achieve equality with social justice. 

E. NATIONAL COMMISSION FOR SCHEDULE CASTES AND 

SCHEDULED TRIBES 

65th Constitutional Amendment Act of 1990 has amended 

Article 338 of the Constitution. The Amended Article 338 provides the 

establishment of national commission for SCs and STs in place of a 

special officer. The commission shall consist of a Chairman, Vice 

Chairman, and members of the Commission shall be appointed by the 

President. 

Duties of Commission : 

It shall be the duty of the commission, (a) to investigate and 

monitor all matters relating to the safeguards for SCs and STs under 

the constitution and evaluate the working of such safeguards. (b) to 

participate and advice on planning process of socio-economic 

development of SCs and STs and to evaluate the progress of their 

development under the Union and any state (c) to present the 

president reports upon the working of those safeguards annually and 
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at such other times as the commission deems fit. (d) to inquire into 

the specific complaints with respect to the deprivation of rights and 

safeguards of SCs and STs. (e) to make recommendation as to 

measures that should be taken by the centre and states for the 

effective implementation of those safeguards and other measures for 

the protection, welfare and socio economic development of SCs and 

STs. (f) to disr.h~reP such other functions fer protection, welfare and 

development and advancement of SCs and STs as the president may, 

subject to the provision of any law made by the parliament, by rule 

specify. 

The National Commission of Scheduled Castes and Tribes has 

recommended urgent steps to improve the condition of the SCs and 

STs. The steps include adequate allocation of funds increasing 

vigilance, on crimes against these sections speeding up and reforms 

and a separate agency on the model of the CAT· to deal with SC / ST 

service matters. In its report for 1994-1996 which was presented on 

4.2.1998, the commission felt that these issues needed specific 

attention of the central and state governments.34 The report expresses 

various problems afflicting the SCs and STs such as untouchability 

diversion of funds allocated for SCs and STs to other sections and low 

representation of the STs in services, far below the prescribed limit. 

(According to this Report) strict vigil is been kept on the vanous 

sections since funds have not been utilised properly. Tribals 

continued to be mixed in poverty and illiteracy and the areas allotted 

for the schools, dispensaries, banks, roads, electricity were not been 

utilised properly. According to the report, SCs and STs engaged in 

lower category jobs are sweepers, peons and clerk and the government 

took no initiative for those sections, in allocating in the upper rank. 

The Report also expressed the concern that despite the abolition of a 

untouchability, it is still practised in many forms in the country. The 

backward classes are not allowed to draw water from common wells 
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from the same areas separate crockery and cutlery used for serving 

food to backward class in hotels and restaurants. The caste clashes is 

a deep root prejudices which devoted in the hearts of vested interests 

of lower class like Dalits - who are debarred from the privileges which 

the upper class enjoyed. 
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