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Education is a continual growth of personality, steady development
of character, and the qualitative improvement of?life.

The Supreme Court has explained the meaning of education and
educational institutions in T.M.A. Pai Foundation v. State of Karndtaka

The expression “education” in the articles of the
Constitution means and includes education at all levels from
the primary school level up to the postgraduate level. It
includes  professional education. The  expression
“educational institutions” means institutions that impart
education, where “education” is as understood hereinabove.

The right to establish and administer educational institutions is
guaranteed to all citizens under Articles 19(1)(g) and 26 and to minorities
specifically under Article 30 Educational institutions are of different types.
They have been classified broadly into Government and Private educational
institutions. Private educational institutions have been classified into
majority and minority educational institutions. There is a further
classification on the basis of receipt of aid, i.e. classification into aided and
un-aided educational institutions. A further classification exists on the basis
of level of education that it imparts, e.g. schools, under-graduate or post-
graduate colleges and professional institutions.

Prior to 2002, the judiciary was confronted with the question of
‘Right to Education’. As a result of the pronouncement of the judiciary that
the right to education is a fundamental right, the legislature has been forced
to insert 21-A by way of Constitutional (86Amendment) Act, 2002
wherein it is provided “The State shall provide free and compulsory
education for all children of the age of 6 to 14 years in such manner as the
State may, by law, determine”. Article 45 has also been modified which lays
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down that “The State shall endeavor to provideyeahildhood care and
education for all children until they complete dge of six years”.

Inspite of laying down that the right to educatis a fundamental
right, the judiciary has many a times been con&dmwith cases relating to
the status of minority education and educationatituitions, but it has
showed its zeal by laying down guidelines and naosolve the same.

1. Rights of Minorities in establishment and administration of
Educational Institutions - The Constitution uses the term ‘minority’ in
Articles 29 and 30 without defining it. The burdesms taken up by the
judiciary in Kerala Education Bill, 1957, Rewherein the Supreme Court
opined that while it is easy to say that minoritgans a community which is
numerically less than 50 per cent, the importargstan is 50 per cent of
what? Should it be of the entire population of &dir of State, or a part
thereof? It is possible that that a community mayirb majority in a State
but in a minority in the whole of India. A communiinay be concentrated
in a part of a State and may thus be in majorigrehthough it may be in
minority in the State as a whole. If a part of at&tis to be taken, then the
guestion is where to draw the line and what unittasbe taken into
consideration- a district, a town, a municipalityits wards. The Supreme
Court did not define the term ‘minority’ with exgatecision at that time.

In D.A.V. Collegev. State of Punjabthe Supreme Court rejected
the contention of the State of Punjab that a mligior linguistic minority
should be a minority in relation to the entire plagion of India. The Court
has ruled that a minority has to be determinedegiation to the particular
legislation which is sought to be impugned. ISt State law, the minorities
have to be determined in relation to the State |abjn.

The Supreme Court has explained the meaning of ritig® in
T.M.A.Pai Foundatiow. State of Karnatakeas-

The person or persons establishing an educatinsgition
who belong to either religious or linguistic growpo are
less than fifty percent of total population of tBe¢ate in
which the educational institution is establisheduldobe
linguistic or religious minorities.

AIR 1958 SC 956

(1971) 2 SCC 269

(2002) 8 sCC 481

Ibid at 598. It was also discussed that the expresgmigrority” has been derived
from the Latin word “minor” and the suffix “ity” wikkh means “small in
number” at 592.
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Minority institutions can be unaided (which do neteive aid in the
form of maintenance grant from the Central govemmmadministration or
local authority or any other authority designatgdte Central government,
administration or a local authority), aided (re@®gjvgovernment aid) and
recognised (established and administered by minanimmunities which
seek recognition but not aid from the governmeFie minorities have been
guaranteed a two-fold right by way of Article 30df) the Constitution of
India. The first right is the right to establishdasecondly to administer
educational institutions of their choice. This tigdh concomitant to the right
under Article 29?°

The Supreme Court discussed the relation betwetce\29(1) and
30(1) of the Constitution iKerala Education Bill, 1957, Rkas follows-

Article 30(1) gives certain rights not only to gbus
minorities but also to linguistic minorities....thdght
conferred on such minorities is to establish edanat
institutions of their choice. It does not say thahorities
based on religion should establish educationaltinigins
for teaching religion only, or that linguistic mirtes
should have the right to establish educationaitutgins for
teaching their language only. What the Article saysl
means is that the religious and linguistic minestishould
have the right to establish educational institudiaf their
choice. There is no limitation placed on the suigj¢o be
taught in such educational institutions. As suclmarities
ordinarily desire that their children should be ugbt up
properly and be eligible for higher university edtion and
go out in the world fully equipped with such inegtual
attainments as will make them fit for entering thgblic
services, educational institutions of their choigell
necessarily include institutions imparting genesatcular
education also. In other words, the Article leaitds their
choice to establish such educational instituticnw/il serve
their religion, language or culture and also fae flurpose
of giving a thorough good general education to rthei
children®?

19 However, the Supreme Court $t. John Inter College. Giradhari SinghAIR
2001 SC 1891 anB.A. Inamdan. State of Maharashtr§2005) 6 SCC 537 has
held that the minorities rights to manage institngi of their choice is not an
absolute one.
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1997 AP 164
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The Supreme Court further observed that ‘the maglort of Article
29(2) and Article 30(1) seems to us to be that tblenrly contemplate a
minority institution with a sprinkling of outsideradmitted into it. By
admitting a non-member into it the minority institun does not shed its
character and cease to be a minority instituttdn’.

In D.A.V. Collegev. State of Punjal the Supreme Court while
reading Articles 29 and 30 of the Indian Constitntobserved-

A religious or linguistic minority has a right tetablish and
administer educational institutions of its choicer f
effectively conserving its distinctive language rifgc or
culture, which right however, is subject to the ulegpry
power of the State for maintaining and facilitatitige
excellence of its standards. This right is furteabject to
clause (2) of Article 29 which provides that ndzgth shall
be denied admission into any educational institutidich
is maintained by the State or receives aid outtafeSunds,
on grounds only of religion, race, caste, languagany of
them. While this is so these two Articles are mdeilinked
nor does it permit of their being always read thgef®

The Supreme Court has further clarifiedSn Stephen’s College
University of Delhi® that the choice of institution provided in ArticB®(1)
does not mean that the minorities could establiiicational institution for
the benefit of their own community people.

In T.M.A. Pai Foundatiorv. State of Karnatakda eleven Judge
Bench of the Supreme Court has explained and laidndthe right to
establish and administer contemplated by Articld1B0of the Indian
Constitution as the following:

(a) to admit students;
(b) to set up a reasonable fee structure;

(c) to constitute a governing body;

3 bid

14 (1971) 2 SCC 269

' Ibid at 273

16 (1992) 1 SCC 558

7 Ibid at 607

18 (2002) 8 SCC 481. Referred . Vallikumari v. Andhra Education Society
(2010) 2 SCC 497T. Verghese George Kora K. George(2012) 1 SCC 369.
In Sindhi Education Society. Govt. (NCT of Delhi{2010) 8 SCC 49, it was
held that the constitutional intent of Articles @9d 30 is to bring the minorities
at parity or equality with the majority as well tsgive them right to establish,
administer and run minority educational instituson
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(d) to appoint staff (teaching and non-teachiagy

(e) to take action if there is dereliction of duby the part of any
employees?

It was further held that-

The right to administer is not absolute, but mustshbject
to reasonable regulations for the benefit of tistitutions as
the vehicle of education, consistent with natianterest’

In Islamic Academy of Educatiom. State of Karnataka the
Supreme Court has held that the right engrafteceiuadgticle 30(1) of the
Constitution does not lay down any limitations estrictions upon the right
of a minority to administer its educational indiitu, yet the right cannot be
used absolutely and unreasonably. It observed-

Minorities, whether based on religion or langudgmayever,
have a fundamental right to establish and administe
educational institutions of their choice. The rigimder
clause (1) of Article 30 is not absolute, and scibj®
reasonable regulations which inter alia may be é&@m
having regard to the public interest and nationtrest of
the country. Regulations can also be framed to guev
maladministration as also for laying down the staddof
education, teaching, maintenance of disciplinejipwvder,
health, morality, eté®

In Usha Mehtav. State of Maharashtfd the petitioners had
challenged the constitutional validity of the pygliddecision of the
Maharashtra State Government whereby Marathi laggguavas made
compulsory throughout the schools in the State.aAgsult, the English-
medium schools run by Gujarati linguistic minorgtisvere compelled to
teach four languages (Hindi, English, Marathi anathrar tongue Gujarati)
as against the accepted “three-language formula€. Supreme Court while
reiterating the judgment of the Constitution Bentb.A.V. Collegey. State
of PunjaB* andD.A.V. Collegev. State of Punjal3 observed that the right

19 |bid at 542. The same has been reiteratedPiA. Inamdarv. State of

Maharashtra(2005) 6 SCC 537 at 599 aBaciety for Unaided Private Schools
of Rajastharv. Union of India(2012) 6 SCC 1

% |bid at 578. See alsBt. John Inter College. Giradhari SinghAIR 2001 SC
1891

2L (2003) 6 SCC 697

2 |pid at 738

%3 (2004) 6 SCC 264

24 (1971) 2 SCC 261

% (1971) 2 SCC 269

46



of minorities to establish and administer educationstitutions of their
choice under Article 30 (1) read with Article 29 (&ould include the right
to have choice of medium of instruction but obsdfve

This exercise of “choice” of instructive languagesichools
by the linguistic minorities is subject to the reaable
regulation imposed by the State concerned. A pdaic
State can validly take a policy decision to tedshregional
languagée®

In Brahmo Samaj Education SocietyState of West Bengal the
Supreme Court while reading Article 19(1)(g) andtidle 26(a) of the
Indian Constitution together has held that religimoinority have a right to
establish and maintain educational institutionsthatState can regulate the
method of selection and appointment of teachees gftescribing requisite
gualification for the same. It observed-

Independence for the selection of teachers amomg th
qualified candidates is fundamental to the mainteaaof
the academic and administrative autonomy of andaide
institution. The State can very well provide thesiba
gualification for teachers. Under the University aGis
Commission Act, 1956, the University Grants Cominiss
(UGC) had laid down qualifications to a teachingtpm a
university by passing Regulations. As per theseuRdigns
UGC conducts National Eligibility Test (NET) for
determining teaching eligibility of candidates. UB&s also
authorised accredited States to conduct State-Level
Eligibility Test (SLET). Only a person who has dtiad
NET or SLET will be eligible for appointment aseather

in an aided institution. This is the required basic
qualification for a teacher. The petitioners’ righo
administer includes the right to appoint teachdrsheir
choice among the NET-/SLET-qualified candid&fes.

In P.A. Inamdarv. State of Maharashtfa a seven Judge Bench of
the Supreme Court has reconciled the nature angrmoof Articles 29 and
30 as conferring protection on minorities ratheanthas a right. While
following the judgment ifT.M.A. Pai Foundatiow. State of Karnatak# it
observed-

% Usha Mehtav. State of Maharashtré2004) 6 SCC 264 at 279

27 (2004) 6 SCC 224

% |bid at 229

29 (2005) 6 SCC 537. Considerediimlian Medical Assnv. Union of India(2011)
7 SCC 179

30 (2002) 8 scc 481
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No right can be absolute. Whether a minority oraam-n
minority, no community can claim its interest to d&eove
national interest:

The general principles relating to establishmemnt administration

of educational institutions by minorities has besmmmarised by the
Supreme Court iecy., Malankara Syrian Catholic CollegeT. José& as-

(i)

(ii)

The right of minorities to establish and administdtucational
institutions of their choice comprises the folloginghts:

(a) to choose its governing body in whom the foundershe
institution have faith and confidence to condual aranage the
affairs of the institution;

(b) to appoint teaching staff (teachers / lecturers ldeddmasters /
Principals) as also non-teaching staff, and to tek®n if there
is dereliction of duty on the part of any of itsoyees;

(c) to admit eligible students of their choice and &t sip a
reasonable fee structure;

(d) to use its properties and assets for the benefiiteoinstitution.

The right conferred on minorities under Article i8Qnly to ensure
equality with the majority and not intended to @dle minorities in
a more advantageous position vis-a-vis the majoiityere is no
reverse discrimination in favour of minorities. Tgeneral laws of
the land relating to national interest, nationatusiy, social
welfare, public order, morality, health, sanitafidiaxation, etc.
applicable to all, will be equally apply to mingrinstitutions also.

(i) The right to establish and administer educationsafitutions is not

absolute. Nor does it include the right to maladstér. There can
be regulatory measures for ensuring educationaracker and
standards and maintaining academic excellence. eTlwan be
checks on administration as are necessary to enthate the
administration is efficient and sound, so as tovesghe academic
needs of the institution. Regulations made by ttateSconcerning
generally the welfare of students and teachergjlatigns laying
down eligibility criteria and qualifications for ppintment, as also
conditions of service of employees (both teachingd anon-
teaching), regulations to prevent exploitation grpression of
employees, and regulations prescribing syllabus @amdculum of

3 p.A. Inamdanw. State of Maharashtrg2005) 6 SCC 537 at 590
32 (2007) 1 SCC 386
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study fall under this category. Such regulations rdd in any
manner interfere with the right under Article 30(1)

(iv) Subject to the eligibility conditions/qualificatisrprescribed by the
State being met, the unaided minority educationsfitutions will
have the freedom to appoint teachers/lecturers dppting any
rational procedure of selection.

(v) Extension of aid by the State does not alter theraaand character
of the minority educational institution. Conditiocan be impose by
the State to ensure proper utilization of the adhout however
diluting or abridging the right under Article 30(f)

In Society for Unaided Private Schools of Rajastlvarunion of
India*, the Supreme Court has clearly stated that regokimay lawfully
be imposed either by legislative or executive actas a condition of
receiving grant or of recognition. However, theds@ggulation must satisfy
the test of reasonableness and that such regulatmuld make the
educational institution an effective vehicle of edtion for the minority
community or for the persons who resort to it.

The judgments of the Supreme Court and the HighrtSos a
strategy of implementing the secular aspect asrershin the Preamble of
the Constitution. The defining of the term ‘mingtitand the liberal
interpretation of Articles 29 and 30 has given soelief to the minorities as
well as keeping the communal forces at bay.

2. Admission, Common Entrance Exams and Reservation in Unaided
(minority and non-minority) Educational Institutions- The admission of
students in the educational institutions at allelevhas been a matter of
dispute in India although there has been a vergdgtegrowth of such
institutions in India after independence. The ditua has become more
complex due to the concentration of admission ie #mgineering and
medical sector. Although the judiciary has recogtishe right to equal
opportunity in the matter of education but the glowf population has
resulted in a wide gap between the aspiring catebdand the availability of
seats in many areas.

In St. Stephen’s College. University of Delhf® exempting St.
Stephan’s College from the uniform procedure applie to all affiliated
and constituent colleges of the University of Dediithe under graduate
level, the Supreme Court has held admission ofestisdis an important

% |bid at 399-400
3 (2012) 6 SCC 1; AIR 2012 SC 3445
% (1992) 1 SCC 558
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facet of administration. It can be regulated, bolydo the extent that the
regulation is conducive to the welfare of the mityoinstitution or for the
betterment of those who resort to it. However, Kadl J., in a dissenting
opinion, has expressed the view that-

Education is a strong factor to unite the countrgl & was
considered necessary that where any educatiortglition
is maintained by the State or receives aid outtafeSunds
then the right of equality was guaranteed to ewdigen in
the matter of admission in such institution. If thanorities,
based on religion or language wanted to run angagchnal
institution without any aid out of state funds, rin@vas no
restriction placed upon the minorities in the nratod
admission in such educational institutions and theyfree
to admit students of their own community. But ircase
where they were receiving aids out of State fundischv
money comes from the contributions by way of tafxem
every citizen of this country, then such educationa
institutions run by minorities had to fall in lingth all other
educational institutions and were not entitled tenyd
admission to any citizen on the ground of religioace,
caste, language or any of them.

We cannot overlook that religious fundamentalisnd an
linguistic parochialism leads to fissiparous tercles and
obstructs the national unity as a while.

In Unni Krishnan, J.P. v. State of A’P the Supreme Court while
laying down merit as the sole criteria of admisssbserved-

Admission within all groups and categories showddhsed
only on merit. There may be reservation of seat@avour
of the weaker sections of the society and othemggavhich
deserve special treatment. The norms for admisshould
be pre-determined, objective and transparent.

The concept of Common Entrance Examination hastber been
stressed upon iRriti Srivastavav. State of Madhya PradeshA five-Judge
Constitution Bench of the Supreme Court observed-

A common entrance examination, therefore, provides
uniform criterion for judging the merit of all caiddtes who
come from different universities....The purpose ofhsa

% |bid at 638
37 AIR 1993 SC 2178
% AIR1999 SC 2894
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common entrance examination is not merely to grade
candidates for selection. The purpose is also auate all
candidates by a common yardstick....In the interdst o
selecting suitable candidates for specialized ddugait is
necessary that the common entrance examinatiod & o
certain standard and qualifying marks are presdrifue
passing that examinatidh.

While dealing with the lowering of the minimum qifigihg marks

for admission to super speciality medical coursefavour of the reserved
category candidates, it further held that merinalean be the criterion for
selecting students to the super speciality coursgsedical and engineering.
It observed-

At the super speciality levels there cannot be rafgxation

in favour of any category of candidates. Admissishsuld
be entirely on the basis of open merit. While thgot of
15(4) is to advance the equality principle by pngvifor
protective discrimination in favour of the weakecsons so
that they may become stronger and be able to cempet
equally with others more fortunate, one cannot asore
the wider interests of society while devising swgecial
provisions. Undoubtedly, protective discriminatioim
favour of the backward, including Scheduled casied
scheduled tribes is as much in the interest ofetpa@s the
protected groups. At the same time, there may berot
national interests, such as promoting excellencethat
highest level and providing the best talent in tdoentry
with the maximum available facilities to excel and
contribute to society, which have also to be bammind.
Special provisions must strike a reasonable balbateeen
these diverse national intere$ts.

In T.M.A.Pai Foundatiow. State of Karnatakathe Supreme Couirt,

while dealing with the question of admission of dents to minority
educational institution, whether aided or unaidethde the following
observations-

Admission to students to unaided minority education
institutions viz. schools and undergraduate coliegbere
the scope for merit-based selection is practiaaillycannot
be regulated by the State or University concermadgept

% |bid at 2908
0 |bid at 2920
1 (2002) 8 SCC 481
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for providing the qualifications and minimum conalits of
eligibility in the interest of academic standards.

The right to admit students being an essentialtfatehe
right to administer educational of their choice, as
contemplated under Article 30 of the Constitutite State
Government or the university may not be entitled to
interfere with that right, so long as the admisstonthe
unaided educational institutions is on a transgarasis and
the merit is adequately taken care of. The right to
administer, not being absolute, there could be latgry
measures for ensuring educational standards and
maintaining excellence thereof, and it is so maransthe
matter of admissions to professional institutions.

A minority institution may have its own procedurada
method of admission as well as selection of stig]emit
such a procedure must be fair and transparent, tiaed
selection of students in professional and highercation
colleges should be on the basis of merit. The phoee
adopted or selection made should not be tantamtmunt
maladministration. Even an unaided minority ougbt to
ignore the merit of the students for admission, levhi
exercising its right to admit students to the aule
aforesaid, as in that event, the institution wall fo achieve
excellencé?

The Supreme Court also accepted that in case a@fidedh
professional institutions, passing of the commotragice test held by the
State agency is necessary to seek admidion.

While discussing the procedure of admission in gigvminority
institutions, the Supreme Courtlisiamic Academy of Education State of
Karnatakd” observed-

Admission, even of members of their community/|zamy
must strictly be on the basis of merit except thatase of
their own students it has to be merit inter se @rstsidents
only. Further, it the seats cannot be filled uprfrmembers
of their community/language, then the other stuslean be
admitted only on the basis of merit based on a comm
entrance test conducted by government agefities.

2 \bid at 708-709

3 Ibid at 709

4 (2003) 6 SCC 697
° Ibid at 727-728
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The Supreme Court directed the State Governmentppoint a
permanent Committee, headed by a retired JudgeHifila Court, in order
to ensure that the common entrance test condugtettheb association of
colleges is fair and transparéht.

In Islamic Academy of Educatiom. State of KarnatakKd the
Supreme Court while dealing with the some issuleding to the fixation of
fee structure by the minority and non-minority eatimnal institutions
observed with reference to Article 15 as-

Clauses (3) and (4) are enabling provisions. Th¢eStwere
to take appropriate steps required therefor witkine
bounds, that is, limited only for uplifting the wea
sections and not for conferring upon them a pretak
right. Reservation can be made, inter alia, by vedy
compelling State necessity. In any event the exerut
policy of the State cannot be trust upon the aitszevithout
any valid legislatiorf®

In Saurabh Chaudriv. Union of Indi&” writ petitions were filed
involving the question of constitutionality of regation whether based on
domicile or institution in the matter of admissimo postgraduate courses
in government-run medical colleges. The five-JuBgach answered in the
negative on the question whether reservation onbdsds of domicile is
impermissible in terms of Article 15 (1) of the Gtitution of India. The
court was also against the institutional reservatin the present-day
scenario. The Supreme Court came to the followorghusions:-

a) In the case of Central educational institutions atiwr institutions
of excellence in the country the judicial thinkihgs veered around
the dominant idea of national interest with itsiting effect on the
constitutional prescription of reservations. Theuteis that in the
case of these institutions the scope for resemsi®minimal.

b) As regards the feasibility of constitutional resgiens at the level
of superspecialities, the position is that thegiaty has adopted the
dominant norm i.e. “the higher the level of the @plity the lesser
the role of reservation”. At the level of superspbites the rule of
“equal chance for equal marks” dominates. This viegually
applies to all superspeciality institutions.

“ |bid at 729
47 (2003) 6 SCC 697
8 Ibid at 767
49 (2003) 6 SCC 224
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c) As regards the scope of reservation of seats incatidunal
institutions affiliated and recognised by state varsities, the
constitutional prescription of reservation of 50%tloe available
seats has to be respected and enforced.

d) The institutional preference should be limited @%and the rest
being left open for competition based purely oniteesn an all-
India basis.

e) As regards private hon-minority educational insiitns distinction
between government-aided and unaided institutidiile the
Government/State can prescribe guidelines as toptbeess of
selection and admission of students, the Govern@ete while
issuing guidelines has to take into considerattmn ¢onstitutional
mandate of the requirement of protective discritidmain matters
of reservation of seats as ordained by the dedkitaw in the
country. Accordingly, the extent of reservation rio case can
exceed 50% of the seats. The inter se merit magsbessed on the
basis of a common all-India entrance test or orbtwss of marks at
the level of qualifying examination.

f) The position with respect to minority-aided indiibas is that they
are bound by the requirements of constitutionaémesion along
with other regulatory controls. However, the rightadmit students
of their choice being part of the right of religio@nd linguistic
minorities, to establish and administer educatianatitutions of
their choice, the managements of these educatinstifutions can
reserve seats to a reasonable extemit necessarily 50% as laid
down inStephens College Cag@ut of the seats left after deduction
of management quota, the State can require thenas® of the
requirement of constitutional reservation.

g) As regards the unaided institutions, they havergelaneasure of
autonomy even in matters of admission of studesitthay are not
bound by the constraints of the demands of Artk9€2). Nor are
they bound by the constraints of the obligatoryurements of
constitutional reservatioti.

While discussing thel.M.A. Pai Foundationcase, the Supreme
Court inP.A.Inamdarv. State of Maharashtralaid down that the unaided

% |bid at 185-186

*l (2005) 6 SCC 537 Followed iffederation of A.P. Minoruty Educational
Institutions v. Admission & Fee Regulatory Committé2011) 12 SCC 358;
Modern Dental College & Research CentreState of M.P(2012) 4 SCC 707;
Rajan Purohitv. Rajasthan University of Health Sciend@912) 10 SCC 770;
Modern Dental College & Research CentteéState of M.P(2013) 14 SCC 241
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minority and non-minority institutions can legititely claim unfettered
fundamental right to choose the students to bevatioadmission and the
procedure therefore subject to the confirming &f tfiple test of being fair,
transparent and non-exploitative. It observed-

There may be a single institution imparting a paitr type

of education which is not being imparted by anyeoth
institution and having its own admission proceduifilling

the test of being fair, transparent and non-exatieit. All
institutions imparting same or similar professioedlication
can join together for holding a common entrance tes
satisfying the abovesaid triple tests. The State ako
provide a procedure holding a common entranceiretste
interest of securing fair and merit-based admissiand
preventing maladministratioti.

A two Judge Bench of the Madras High Court reliedr. Preeti
Srivastava’s caséd has held the decision to abolish Common Entrarest T
for admission to B.L. Degree course in Tamil Naslwvholly arbitrary and
violates Article 14 of the Constitution of Indi4.

In Ashoka Kumar Thakw. Union of Indig>, while discussing the
validity of the Central Educational Institutionsg$ervation in Admission)
Act, 2006 (5 of 2007) the Supreme Court observatlittie said Act was not
intended to provide reservation in “private unaideducational institutions.

Furthermore, inindian Medical Assnv. Union of India® the
Supreme Court observed-

The level of regulation that the State can imposdeu
Article 19 (6) on the freedoms enjoyed pursuanAitticle
19 (1) (g) by non-minority educational institutionwsuld be
greater than what would be imposed on minorityitimsons
under Article 30 (1) continuing to maintain mingritatus
by admitting mostly students of the minority to winithe
minority institution claims it belongs to, exceporfa

Ibid at 604-605. However, iModern Dental College & Research Centve
State of M.P(2009) 7 SCC 751, the Supreme Court observeduméacin the
judgment of P.A. Inamdarn(2005) 6 SCC 537 as it did not indicate any body o
institution to decide/supervise whether privateided educational institutions
satisfied the triple test or otherwise.

Dr. Preeti Srivastavay. State of M.P AIR 1999 SC 2894. See al§aulshan
Prakash (Dr.)v. State of Haryan2010) 1 SCC 477

R. Nirmalkumaw. Registrar, T.N. Dr. Ambedkar Law UniversiiR 2007 Mad
263

5 (2008) 6 SCC 1

* (2011) 7 SCC 179; AIR 2011 SC 2365
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sprinkling of non-minority students. The criticaffdrence
in regulation that would be higher in the case ohn
minority educational institutions is that they aamy select
students from the general pool, and based on nasrit
determined by marks secured in qualifying examometi
The ability to choose from a smaller group withie same
pool, becomes available only to those who are
constitutionally protected under Article 30 (1). devthat
ability to choose from within the smaller groupist really
a right to choose a “source”. The source is givEhe
source can only be the the minority to which theamty
educational institution claims it belongs™fo.

In Christian Medical College, Vellores. Union of India®, the
Supreme Court has observed that

A minority institution may have its own procedureda

method of admission as well as method of selectbn

students, but such a procedure must be fair andpgeaent

and the selection of students in professional aiggthen

educational colleges should be on the basis oftnaeal

even an unaided minority educational institutioowstd not

ignore the merit of the students for admissionafdmission

while exercising its right to admit students to fpssional

institutions>®

The survey of the above judgments goes to shottlhleajudiciary
has played a role to balance the rights of thedatai{minority and non-
minority) educational institutions without compraimg on merit as the
basis of admission in these institutions.

3. Capitation Fee and Fee Structure in Private Educational Institutions
(Minority and Non-Minority)-The private educational institutions, in order
to meet its requirements charges fees accordirtheio sweet will, at the
time of admission. As a result, the courts getdiabwith a plethora of cases
with regard to fee structure and capitation fee.

Capitation fee means charging amount beyond whagrisitted by
law.?® The aspect of capitation fee was fully discussedlohini Jain v.

5 |bid at 228

8 (2014)2 SCC 305

% bid

80 Unni Krishnan, J.Pv. State of A.PAIR 1993 SC 2178

56



State of Karnatak&" also known as the ‘Capitation Fee case’. The Suprem
Court held that right to education is a fundameritdit and observed-

The “right to education”, therefore, is concomitantthe
fundamental rights enshrined under Part Il of the
Constitution. The State is under a constitutionahdate to
provide educational institutions at all levels the benefit

of the citizens. The educational institutions nfusiction to
the best advantage of the citizens. Opportunitydquire
education cannot be confined to the richer sectibithe
society.

Charging capitation fee in consideration of adnoigsto
educational institutions is a patent denial ofteen’s right
to education under the Constitution.

Capitation fee is nothing but a price for sellindueation.
The concept of "teaching shops” is contrary to the
constitutional scheme and is wholly abhorrent ® ltidian
culture and heritage...

Capitation fee makes the availability of educatiyond
the reach of the poor. The State action in pemgtti
capitation fee to be charged by State-recognizedattbnal
institutions is wholly arbitrary and as such violat of
Article 14 of the Constitution of Indi&

The Supreme Court further observed-

The capitation fee brings to the fore a clear chiss. It
enables the rich to take admission whereas the lpa®ito
withdraw due to financial inability. A poor studewntth
better merit cannot get admission because he hasoney
whereas the rich can purchase the admission. Such a
treatment is patently unreasonably, unfair and sinjlihere

is, therefore, no escape from the conclusion thatging of
capitation fee in consideration of admissions tacational
institutions is wholly arbitrary and as such intisadrticle

14 of the Constitution....

Capitation fee in any form cannot be sustainethéngyes of
law. The only method of admission to the medicdleges
in consonance with fair play and equity is by waysnerit
and merit alone.

61 AIR 1992 SC 1858
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We, therefore, hold and declare that charging gitadon
fee by the private educational institutions as asaeration
for admission is wholly illegal and cannot be peteu®

The correctness of the decision ®fohini Jain v. State of
Karnatakd* was examined irUnni Krishnan, J.Pv. State of A.B° The
Supreme Court observed-

Right to free education up to the age of 14 yearsi
fundamental right. Since fundamental rights anédlive
principles are complementary to each other, therena
reason why this fundamental right cannot be inttgat in
this manner.

It is simply not possibly for the private educaabn
institutions to survive if they are compelled tcade only
that fee as is charged in Governmental institutidimg cost

of educating an engineering or a medical graduateery
high. All that cost is borne by the State in Gowveental
colleges but the State does not subsidise the tpriva
educational institutions. The private educatiomatitutions
have to find their own finances and that can conlg fsom

the student&

The majority of the five Judge Bench accordinglyldh¢hat
admission to all recognised private educationatitirttons, particularly
medical and engineering, shall be based on metififty percent of seats in
all professional colleges be filled by candidatesppared to pay a higher fee.
There shall be no quota reserved for the manageondat any family, caste
or community, which may have established such gell@end the criteria of
eligibility and all other conditions shall be thense in respect of both ‘free
seats’ and ‘payment seats’, the only distinctiomllsbe requirement of
higher fee by payment students.

However the Supreme Court INM.A.Pai Foundatiorv. State of
Karnatak&’ reconsidered and overruled thini Krishnancasé in the
aspect of grant of admission and fixation of fée@biserved-

The private unaided educational institutions impart
education, and that cannot be the reason to takg Hveir
choice in mattersinter alia, of selection of students and

& Ibid at 1867
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fixation of fees. Affiliation and recognition ha® tbe
available to every institution that fulfils the abtions for
grant of such affiliation and recognition.

The decision on the fee to be charged must nedlgsbar
left to the private educational institution thatedonot seek
or is not dependent upon any funds from the Govermm

A rational fee structure should be adopted by the
management, which would not be entitled to charge a
capitation feé?

The Supreme Court agreed with the contention of ghieate
institutions that imposition of condition for gramtt affiliation or recognition
by statutory authorities destroys the institutioaatonomy and the very
objective of establishment of the institution.

In Islamic Academy of Education State of Karnataki the Five
Judge Constitutional Bench of the Supreme Couddtrio remove the
doubt/anomalies of th& M.A. Pai Foundation casdt directed the setting
up of a Committee headed by a retired High Coudgéufor deciding,
approving and proposing the fee structure of thacational institutions.
Capitation fee and profiteering was also forbidden.

In Modern School v. Union of Indiaa federation of parents’
association filed a public interest litigation gileg large-scale
commercialisation of education due to the fee hikbe court quoted
extensively from Th&8.M.A. Pai Foundatiortase and thislamic Academy
case and reiterated that capitation fee and peofitg are forbidden.

Later inP.A. Inamdarv. State of Maharashtfa the Supreme Court
observed that—

Capitation fee cannot be permitted to be chargedharseat
can be permitted to be appropriated by payment of
capitation fee. “Profession” has to be distingudstieom
“business” or a mere “occupation”. While in busiseand
to a certain extent in occupation, there is a pnoibtive,
profession is primarily a service to society wherearning
is secondary or incidental. A student who getsodgsssional
degree by payment of capitation fee, once qualiisda

% T.M.A.Pai Foundatiow. State of Karnatak2002) 8 SCC 481 at 539

0 (2003) 6 SCC 697

™ (2004) 5 SCC 583
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professional, is likely to aim more at earning eattthan
serving and that becomes a bane to society. Thrgiolgeof
capitation fee by unaided minority and non-minority
institutions for professional courses is just netmissible.
Similarly, profiteering is also not permissible. dpée the
legal position, this Court cannot shut its eyegh® hard
realities of commercialisation of education and | evi
practices being adopted by many institutions ta darge
amounts for their private or selfish ends. If capin fee
and profiteering is to be checked, the method ofission
has to be regulated so that the admissions arel loasmerit
and transparency and the students are not explditas
permissible to regulate admission and fee structore
achieving the purpose just stated.

No capitation fee can be chargéd.

However, inSociety for Unaided Private Schools of Rajastlvan
Union of Indid®, the Supreme Court has observed that Foundatior®
case andP.A.Inamdaf® case casts a negative obligation on the private
educational institutions in the sense that thewdl ¢k no profiteering, no
demand of excessive fee, no capitation fee, nodnatastration, no cross-
subsidy, etc.

As a result of the dynamism of the judiciary ardl iititiative to
make education reach to the poorest section otehemunity, the private
educational institutions (minority and non-minoyitare forced to stop
profiteering and charging exorbitant fees.

Summing Up

The right to education received an impetus wherStingreme Court
in Mohini Jaincasé’ declared it to be concomitant to the fundamerigitr
enshrined under Part Il of the Constitution. Aliigh the right to education
was not included in Part Il of the Constitutionytlithe pronouncement of
the judiciary that the State is under a constihglomandate to provide
educational institutions at all levels for the bi#nef the citizens made the
legislature think about the right to education &oificluded in Part Il of the
Constitution. The approach of the Supreme CoulMahini Jain case was
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accepted by the Supreme Courtinni Krishnancasé® wherein it was held
that that the right to free education up to the @igk4 years is a fundamental
right. The right to education as a fundamentaltrighs further upheld and
confirmed by the eleven judge constitutional benttthe Supreme Court,
while deciding on minority rights iT.M.A. Pai Foundatiorcase’”® The
dynamism of the judiciary of holding the right tdueation as a fundamental
right has forced the legislature to insert 21-Avigy of the Constitutional
(86" Amendment) Act, 2002 wherein it is provided “Th&t8 shall provide
free and compulsory education for all childrenlo# aige of 6 to 14 years in
such manner as the State may, by law, determingitl& 45 has also been
modified which lays down that “The State shall emaw to provide early
childhood care and education for all children utitdy complete the age of
Six years”.

The judiciary has read the Directive PrinciplesStdte Policy in the
light of the Fundamental Rights and has recognikerh to be fundamental
in matters of governance. This has strengthenetlést41l and 45 of the
Indian Constitution. The laying down of the right tducation as a
fundamental righif by the judiciary has prompted the legislature rtseit
Article 21A% providing for free and compulsory education fdrchildren of
the age of 6 to 14 years.

The judiciary has held that the minority rightseistablishment and
administration of educational institutions undertidle 29 and 30 is not
absolute. The dynamism of the judiciary has beesnse a series of
judgment& where the judiciary while protecting the rightstieé minorities
has allowed education to reach all the classeg@plg. This is in tune with
the concept of a plural society where all cultuaesl languages must be
allowed to flourish. Furthermore, it is in confotyniwith the secular
character of the country which is embodied in theakble of the
Constitution. It is better if the duality (minorignd majority) is permitted
only in the area of religion and language and oaither areas.

The judiciary has taken the initiative of ‘purifgheducation by
bringing it within the reach of every section okthociety. The yardstick

8 Unni Krishnan, J.Py. State of A.PAIR 1993 SC 2178

® T.M.A. Pai Foundatiow. State of Karnatak&002) 8 SCC 481

8 Mohini Jainv. State of KarnatakaAIR 1992 SC 1858{nni Krishnan, J.Pv.
State of A.PAIR 1993 SC 21787.M.A.Pai Foundatiorv. State of Karnataka
(2002) 8 SCC 481

8 The Constitutional (§86Amendment) Act, 2002

8 Kerala Education, 1957, RAIR 1958 SC 956;D.A.V. Collegev. State of
Punjab(1971) 2 SCC 261f.M.A.Pai Foundatiorv. State of Karnatak§2002) 8
SCC 481;lslamic Academy of Education State of Karnatakg2003) 6 SCC
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that merit alone can be the guiding factor in cafeadmission to any
educational institution is the brainwork of the iftidry.®®* When merit is
considered as the yardstick for admission, commuraece tests plays a
vital part. This has also been highlighted by thdigiary in its various
judgment$* The direction of setting up of a Committee in e&thte for
fixing the fee structure in private educationalitgions has dealt a blow
to the commercialisation of education in India. Tdmarging of exorbitant
fees by the private educational institutions innlaene of capitation fees has
also been check&ddue to the dynamism of the judiciary. The net lteisu
that the poor can now afford education which waseaconsidered to be the
exclusive domain of the rich.

The question of reservation of the backward classesany
educational institution has been a very knotty agailitical issue from the
time of independence. The judiciary was quick talize this and frame
various norms and guidelines by providing for reation to the socially and
economically backward classes after excluding tiearay layer from it/
This has achieved a double objective by securiggrvation of seats to the
needy and at the same time has excluded those velmbedv to take the
benefit of reservation without being eligible far At the same time, the
judiciary has sounded a note of caution that inesigpeciality levels of
admission there should not be any reservdflolhe approach of the
judiciary is most welcome as it is a very importaigp towards maintenance
of a semblance of standard in education.
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